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CAP.  XIV. 


OF  NOTICE  EXPRESS  AND    IMPLIES. 


Notice  is  of  two  kinds.  Flrft,  aftual  no- 
tic^  as  where  a  man  is  party  to  a  deed,  or  has 
notice  of  it  regularly  ferved  upon  him,  or  the 
like. 

But  the  charge  of  actual  notice  muft  be 
founded  upon  fomething  certain  and  circum* 
ilantial:  Thus  (a)>  where  one  came  to  a  vendee, 
and  faid  to  him,  "  Take  heed  how  you  buy 
f '  fuch  land,  for  A  hath  nothing  in  that,  except 
V  upon  truft  to  the  ufe  of  Bi*  and  another 
pame  to  the  vendee  and  faid  to  hin^  '^  It  was 

{a)  WiIdg((ofe  'v.  Way  land,  GouldiboroHgh,  147* 
cafe  67. 
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"  not  as  he  was  informed,  for  A  was*  feifed  of 
"  this  land  abfolutely,"  by  which  the  vendee 
bought  the  land^  the  queflion  was,  whether^ 
the  firll  caveat  given  to  the  vendee  was  a  fuffi- 
cient  notice  of  the  truft  or  not  ?  The  Lord 
Keeper  faid,  that  it  was  not;  for  flying  reports 
wcvt  many  times  fables,  and  not  truths;,  and  if 
this  (hould  be  admitted  for  a  fufHcient  notice, 
t!icn  the  inheritance  of  every  man  might  eafily 
be  llandered. 

Secondly,  Prcfumptive  notice,  which  is  a 
concbijhii  of  law  (where,  by  the  exercifc  of 
com.mon  diligence,  without  any  extraordinary 
precaution,  ti  man  cannot  but  acquire  a  know-- 
Jedgc  of  a  fad)  that  be  has  notice  thereof, 
although  no  actual  proof  c^  notice  be  exhibited 
againft  him. 

Thus  {b)j  where  yi,  a  copyholder  in  fee,  • 
moirtgaged  to  J,  6\  who  was  admitted  by  By  the 
fteward  of  the  manor;  and  afterwards  J  mai?c 
a  fecond  mortgage  to  C,  who  was  alfo  admitted 
by  B'f  and  then  a  mortgage  to  By  who  bought 
in  /*y*s  fccurity;  it  was  decreed  that  B  (hould 
not  poftpone  C,  becaufe  it  is  prefumed,  from 

(I)  Brotkcrrfc  v.  Bence»  Ficz.  Gilx  Rep.  118.     2  £.  Ca. 
Abr.  6x5.  II. 

2  the 
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tlie  mere  ad  of  admiffion,  that  a  man  of  ordi- 
nary •diligence  and  underftanding,  being  fteward 
of  the  manor,  when  C  was  admitted,  muft 
know  or  have  notice  of  the  mefne  mortgagij 
toC. 

Where  a  purghafer  cannot  make  ^ut  a  title 
but  by  a  deed^  which  leads  him  to  a  fadt  mate- 
rial to  it  (c),  he  will  not  be  deemed  a  purchafer 
without  notice  of  that  fadt,  but  will  be  pre- 
fumed  cognizant  thereof ^  for  it  is  deemed  grols 
negledt,  that  he  fought  not  after  it. 

Thus.(rf),  where  B  devifed  to /in  tail  male, 
and  if  he  died  without  idTue  male,  to  Y  in  tail 
male,  but  fubjedl  to  two  legacies  of  500/.  and 
I  oooL  to  the  Drapers  Company ;  and  Y  after- 
wards levied  a  fine  to  the  ufe  of  him  and  hi^ 
heirs  (on  which  was  five  years  non  claim)  and 
then  panted  a  rent  charge  of  100/.  per  annum 
to  Sj  and  mortgaged  the  premifes  to  jL;  the 
Court  held  the  fine  and  non-claim  was  no  bar 
to  the  legatees;  for  Y  having  no  title,  but 
under  the  will,  it  was  implied  notice  to  all  pur- 
chafers  under  him. 

(r)  2  Ch.  Ca.  246.  Gilb.  Rep.  Eq.  8.  i  Ch.  Ca.  291. 
Dunch  v.  Kent,  i  Vern.  3 1 9. 

(d)  Drapers  Company  v.  Yardly,  et  aP,  z  Vcm,  662. 

*  Ooii  So 
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So  (<?),  ^vhe^e  an  annuity  was  granted  to  A 
by  the  crown,  by  patent  ifluable  out  of  the 
cxcife  upon  fpecial  truft,  that  all .  fuch  of  the 
creditors  of  By  as  would  come  in  within  a 
twelve-monthy  and  accept  a  Ihare  of  this  an- 
nual fum  proportionate  to  their  debts,  fliould 
liave  the  feme  afGgned  to  them;  and  J 9  after 
the  year,  afligned  part  thereof  by  inftruments 
which  purported  to  be  in  confideration  of  debts 
due  and  owing  from  B,  but  were  in  truth  for 
^'s  own  debts,  and  the  aflignees  had  afterwards 
affigned  the  fame  over  to  others,  who  claimed, 
as  purchaiers,  without  notice,  for  full  and  valu- 
able  confideration.  It  was  held,  that  although 
all  the  creditors  of  A  did  not  come  in  within 
the  year,  yet  this  patent  was  in  truft  for  them, 
and  not  convertible  to  other  purpofes;  and  that 
tliofe  who  purchafed  of  the  aflignees  of  Ay 
came  in  under  the  Letters  Patent,  in  which  the 
truft  was  mentioned,  and  ought  to  have  taken 
notice  of  it  at  their  peril. 

*  Aitd  fubfequcnt  purchafers  alfo  are  taken  to 
have  notice  of  the  contents  of  a  deed  or  will, 
if  they  muft  claim  under  it. 

(e)  Danch  v.  Kent>  i  Vern.  260^  319. 

As 
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As  if  A  makes  a  conveyance  to  J5,  with  power 
of  revocation  by  will,  and  afterwards  limits 
other  ufes;  if  B  difpofes  thereof  to  a  purcha- 
ler,  a  fubfequent  purchafer  is  intended  to  have 
notice  of  the  will,  as  well  as  of  the  power  to 
revoke ;  for  no  title  can  be  made  to  a  purchafer, 
but  by  the  conveyance  which  contains  the 
power  of  revocation  (/J. 

But  in  the  cafe  of  Bovey  v.  Smith  (g)y  a  will 
was  not  fuflfered  to  be  fet  up,  as  prefumptive 
notice  to  defeat  a  tranfaftion,  by  a  truft  therein 
contained,  that  had  lain  dormant  for  many 
years,  after  ar  fine,  and  where  there  was  robm 
to  prefum€y  that  other  trufts  were  appointed. 
In  that  cafe,  5,  the  mother  of  A^  being  in 
Holland^  and  having  a  Separate  eftate,  about 
forty  years  previous  to  the  time  of  filing  the 
bill,  made  her  will  in  Ihitch^  and  thereby  de- 
vifed  houfes  to  Wy  her  hufband's  fon  by  a  for- 
mer wife,  and  to  other  truftees,  in  tru^  for  her 
four  daughters  and  their  children^  andfuch  of 
their  children  as  fliould  be  alive  at  the  lajly 
and  afterwards  declared  the  truft  of  all  her 
•ftate,  thereby  undifpofed  of,  to  be  for  her  and 
her  heirs. 

(f)  Moore  v.  ficnnet,  2  Ch.  Ca.  246. 

(g)  Bovey  v.  Smithy  tt  uU  v  Vcrn..84.  144.  Sc.  2  Ch. 
Ca.|24. 

The 
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The  truftees,  apprehending  that  the  devife 
carried  the  inheritance  of  the  houfes  to  the' 
daughters^  fold  fuch  inheritance,  in  1652,  for 
a^ood  and  valuable  con£deration,  and  diftri^* 
buted  the  money,  arifing  from  the  iale»  equally 
^ongft  them  (//}» 

A  was  privy  to  this  conveyance,  and  made 
no  claim,  nor  pretended  any  right  to  the  houfes; 
a  fine  was  letted  of  them,  and  five  years  after- 
wakk  W^  the  troflee,  for  a  full  confideration^ 
purchafed  them  back  to  himfelf  and  his  heirs  (2). 
Then  A  having  taken  advice  on  the  will,  and 
conceiving  the  daughters  took  only  an  eftatc  for 
life,  exhibited  bis  biU  againft  Sy  who  now  flood 
in  the  place  of  JF,  the  truftee,  to  have  an  exe- 
cution of  the  trufl,  and  the  lands  decreed  to 
him* .  Two  decrees  had  been  for  the  plaintiff* 

One  point  argued  was  (^),  that  it  was  impof^ 
fible  any  one  fhould  come  at  the  land  without 
luving  notice  of  the  truft,  for  they  nraft  pur- 
chafe  under  the  will;^and  all  their  title  was  by 
the  will  by  which  the  truft  was  created^  and 
every  man  that  had  notice  of  the  will,  muft,  at 
his  peril,  take  notice  of  the  operation  and  con« 

{h)  Bove^.  Smithj  1  Vera.  64. 144*  6c/2Cb.Ca.  124. 
It)  IM.  (i)  Uid. 

(Iruftioii 
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ftruAion  of  the  law  ypon  it.  But  the  Lord 
Keeper  faid,  this  was  an  application,  after  one 
and  thirty  years  poffelTion,  to  affedt  an  eftatc 
with  a  truft,  notwithftanding  a  releafe  and  fine, 
and  ihdij  upon  a  fuppofal  that  B  had  made  no 
other  appointment  (as  (he  had  power  to  do  by 
the  deed)  and  which,  after  fo  long  a  poffeflioa, 
it  ought  rather  to  be  prefumed  (he  had  done; 
and  alfo  upon  a  fuppofal  that  this  was  a  true 
copy  of  the  will.  This  was  only  a  tranflation; 
the  original  was  toft;  the  difference  in  point  of 
tranflation  between  children  and  iflue  was  nice, 
and  the  queftion  was,  who  fliould  fuffer  ?  For 
the  defendant  was  a  purchafer,  and  had  paid 
a  full  confederation,  and  was  here  to  be  affefted 
with  a  notional  notice  only ;  the  plaintiff  ftood 
by  all  the  while  and  was  Hlent,  and,  at  beft, 
paffive  in  the  breach  of  truft,  That,  therefore, 
though  it  was  hard  to  difmifs  the  bill  after  two 
decrees  for  the  plaintiff,  yet  his  Lordfhip  was 
not  fatisfied  he  could  decree  it  for  him,  and  th( 
bill  was  difmifled. 

So,  likewife,  this  rujc  admits  of  an  excep-* 
tion,  in  the  cafe  of  an  affignee  of  the  eftate  of 
a  teftator,  under  aii  affigom^nt  made  by  the 
executor  {Q  i  for  he  will  not,  in  favoui  of  cr^* 

%  \ 

[I)  3  Atk.  236. 
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% 

difors  or  refiduary  lega4:ees,  be  prefumed  to  have 
notice  of  what  is  contained  in  the  will  of  the 
devifor;  becaufe,  whoever  takes  any  thing  from 
an  executor,  muft  always  do  it  with  notice  of  a 
will}  and  therefore,  if  this  do^rine  of  the  will 
being  notice  to  the  idfignee  was  to. prevail,  no 
pcrfon  would  dare  to  purchafe,  or  take  an  affign- 
ment  from  an  executor.  Befides,  it  would  be 
unreafonable  that  a  purchafer  fhould  take  upoi^ 
him  to  make  out  the  account,  as  to  the  quarUum 
of  the  debts  or  affets,  -when  he  is  not  entitled  to 
have  the  vouchers  for  that  purpofe. 

Thus  where  M  (m),  having  a  mortgage  of 
3500/.  made  his  will  in  171 2,  and  devifed  all 
his  real  and  perfonal  eftate,  not  by  his  will  other- 
wife  difpofed  of,  to  his  executors  in  trqft,  in 
the  firft  place  by  charging,  leafing,  or  felling 
thertof,  or  of  any  part  thereof,  to  raife  money 
to  pay  his  debts  ^  and  then  to  divide  what 
fhould  remain,  after  payment  thereof,  in  equal 
proportions  between  his  five  children,  and  ap^ 
pointed  his  wife,  his  eldeft  fon  I  My  and  ano- 
ther perfon,  executors,  and  died,  leaving  his 
widow  and  five  children.     After  payment  of 

(«)  Mead  «i;.  L.  Orrery,  3  Atk.  2^6.  July  19,  1745. 
Et  viii.  Ewer  a;.  CorbeU>  2  Will.  148.  Burting  1;.  Stonard, 
I6id,  150. 

aU 
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ft  , 

ftll  ^^s  debts,  a  large  furplus  remained  to  be 
divided.  / M  having  been  appointed,  in  1 726, 
receiver  of  all  the  rents  and  profits  of  the  real 
and  perfonal  eftates  of  £,  procured  a  deed  to 
be  made,  to  which  the  other  executors  were 
parties,  reciting,  that  there  was  due  on  the 
mortgage  9000/.  and  that  the  fame  was  tlie 
proper  money  of  /J/,  and  afligning  the  moft- 
gs^e  and  all  due  thereon  to  B^  his  heirs  and 
affigos,  with  a  provifo  to  be  void,  if /A/ faith- 
fully accounted  with  B  for  what  he  fliould  re- 
ceive from  the  eftate  of  E.  /  Af  afterwards 
died  inteftate,  without  accounting  with  -B,  and 
greatly  indebted  to  the  eftate  of  E.  A  bill  was 
then  filed  by  the  plaintiffs,  two  of  the  children 
of  My  againft  the  defendants,  the  reprefenta- 
tives  of  £,  to  account  for  what  they  had  re- 
ceived on  the  mortgage,  and  to  deliver  up  the 
deeds  and  writings  relative  thereto;  and  ope 
queftion  was,  whether  the  plaintiffs,  as  refi- 
duary  legatees  of  J/,  were  entitled  to  be  relieved 
againft  the  aflignment  of  the  mortgage,  and  to 
have  an  account  ^  or,  whether  the  reprefenta- 
tives  of  JS  were  entitled  to  retain  the  affignmeni? 
And  this  turned  upon  the  point,  whether  the 
afllgnees  of  the  mortgage  were  to  be  confidered 
as  having  notice  of  the  truft  for  the  benefit  of 
younger  children?     And  the  Court  held,  the 

P  p  bare 
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bare  point  of  notice  of  the  will,  in  this  caft, 
was  not  fofficient. 

So  (n)^  where  an  executor  affigned  over  a 
mortgage  term  of  his  teftator  to  -4,  as  a  fatis- 
fadion  of  a  debt  due  to  A  from  himfelf^  it 
was  objeded,  in  favour  of  the  daughters  of  the 
teftator,  who  Were  creditors  under  a  marriage 
fettlement,  that  the  aflignees  took  this  .affign- 
ment  with  notice  that  it  was  the  teftamentary 
affets  of  the  teftator.  But  the  Court  held  the 
alienation  to  be  good. 

But  if  fucb  purchafer,  from  an  executor, 
hath  expre/s  notice  of  a  debt  due  from  the  tef- 
tator ftill  ujufatisfied,  and  there  be  a  contrivance 
between  him  and  the  executor  to  defeat  a  juft 
debt,  fuch  a  tranfadion  will  be  void  againft 
creditors,  and  the  affignee  will  be  held  liable. 

Thus  where  //  (0),  being  indebted  to  C  on 
bond,  died  poffefled  of  a  great  perfonal  eftatc, 

(»)  Nugent  v.  GiiFord,  i  Atk.  463.  1738.  Sc.  2  Vcz. 
269.  Ewer  <i;.  Corbett,  2  P.  Will.  149.  Burting  'v. 
Stonard,  2  P.  WUl.  1 50. 

(0)  Crane  <u,  Drake,  2  Vern.  616.  Note,  LordHard-^ 
wicke  admitted  the  principle  of  this  cafe,  but  doubted 
whether  the  facts  warranted  the  application  of  it.  ^/V. 
z  Vez.  469. 

and 
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and  made  ^F  executor  and  devifee,  who  wafted 
the  eftate;  D  having  notice  of  Cs  debt,  bought 
a  leafehold  eftate  of  W^  by  difcounting  200/. 
due  from  H^  550/.  due  from  JF,  and  by  pay- 
ment of  150/.  in  money:  on  a  bill  filed  by  C 
to  have  fatisfaftion  for  his  debt  out  of  the 
leafehold  eftate,  being  part  of  jFTs  affets,  the 
queftion  was,  whether  this  was  a  good  fale  to 
bind  a  creditor  ?  And  it  was  held  it  was  not, 
for  D  was  a  party  confenting  to,  and  contriv- 
ing, a  devajtavit. 

So  (/>),  where  the  devifee  of  an/ eftate,  in 
truft  for  payment   of  debts,,  mortgaged  the 
cftates  to  one  of  the  creditors,  with  notice; 
and  the  queftion  was,   whether  fuch  creditor 
Ihould  retain  it  by  way  of  fecurity  for  his  own 
debt,  as  well  for  the  old  debt,  as  for  the  money 
lately  advanced  ?     The  Chancellor  was  of  opi- 
nion, that,  though  the  general  rule  was,  that  a 
purchafer  or  mortgagee  need  not  fee  to  the  ap- 
plication of  the  money,"  where  there  was  no 
*fchedule  of  the  debts,  yet  this  rule  was  never 
carried  fo  far,  as  to  put  it  in  the  power  of  the 
devifee  in  truft,  or  of  the  heir  at  law,  who  in 
equity  was  confidered  as  a  truftee,  to  favour  one 
creditor,  ^which  would  be  the  confequence  if 

(/)  Ithell  *v.  Beane.     i  Vez.  215. 

P  p  2  this 
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this  was  allowed.  Such  creditor,  as  to  his  old 
debt,  could  not  be  put  into  a  better  condition 
by  taking  the  mortgage,  but  mufl  come  in^i 
pari  pqffUy  with  the  reft  of  the  creditors;  for 
the  eftate  was  a  fecurity  in  the  hands  of  the 
truftee  before,  and  fuch  mortgage  only  operated 
to  change  the  courfe,  which  the  Court  would 
not  fufFer  the  truftee  to  do,,  confidering  the 
giving  preference  to  one  creditor,  as  a  fraud,, 
which  the  Coiirt  would  aot  aUow. 

If  a  deed,  by  which  a  prior  charge  is  made 
upon  an  eftate^  be  delivered,,  among  other 
papers  relating  to  the  title  thereof  to  an  in- 
tended  purchafer,  and  it  be  proved  that  a  fet- 
tlement  among  thofe  writings  is  neceflary  to  the 
vendor's  title,  the  vendee  will  be  deemed  ta 
have  notice  of  it,  and  be  accountable  to  the 
claimants  under  the  fettlement  for  the  money 
he  receives  on  a  re-fale  (y).. 

Thus,  where  the  plaintifTs  fiither  and  mother 
fold  an  eftate  to.  C  and  his  heirs,  which,  purfu-r 
ant  to  an  agreement  made  on.  their  marriage  (r)^ 

(^)  Vid>  I  Vez.  43  J.  Letters  and  writings  were  in  the 
pofleflton  of  a  party,  but  in  a  box  fuppofed  to  contain  no- 
thing but  old  writings. — Such  party  held  not  to  have  no- 
tice of  the  contents  on  application  for  a  bill  of  review^ 
founded  on  thefe  letters. 

{r)  Ferrers  v.  Cherry  a  oT*  z  Vern.  384. 

had 


bad  been  fettled  on  the  plaintiff's  father  for 
life,  part  on  the  mother  for  her  jointure,  re- 
mainder of  the  whole  on  the  firft  and  other  fons 
in  tail  male ;  and  the  conveyance  was  made  by 
deed  and  fine.  C,  upon  his  purchafe^  took  in 
a  mortg^e-term,  which  was  prior  to  the  fettle- 
ment,  entered  and  afterwards  fold  the  eftate  to 
jff  and  /.'  It  appearing,  by  the  proofs  in  the 
caufe,  that  C,  the  firft  purchafer,  had  notice 
cf  the  fettlement^  and  that  the  fame,  amongft 
other  writings,  were  delivered  to  him,  the  Court 
decreed,  that  C  fhould  account  for  the  con- 
fideration  money,  for  which  he  fold  the  eftate, 
with  intereft  from  the  deceafe  of  the  plaintiff's 
father  and  mother  thereout,  difpounting  what 
was  due  on  the  mortgage  made  prior  to  the  fet*- 
tiement. 

And  if  it  doth  not  appear,  upon  the  face  of 
fuch  fettlement,  whether  it  be  voluntary,  or  on 
articles  before  marriage  (s)^  and,  in  confc- 
quence,  whether  to  be  confidered  as  binding 
againft  creditors  or  not,  that  will  not  alter  the 
cafe;  for  the  purchafer,  having  notice  of  the 
deed,  muft,  at  his  peril,  purchafe,  ^nd  be  bound 
by  the  effedt  of  it, 

(j)  Ferrers  v.  Cherry  et  aP.  z  Vern.  384. 

P  P  3  But 
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But,  in  the  laft  cafe,  the  bill  was  difmiffed  as 
to  H  and  /,  who  were  made  defendants,  they 
having  pleaded  that  they  were  pDrchafers  with- 
out notice,  and  the  plaintiff  not  being  able  to 
prove  any  notice  a^ainft  them^  there  being  no 
foundation  to  prefume  knowledge  of  the  fettle- 
ment,  C  being  able  to  make  a  good  title  tvith^ 
out  it. 

The  adherence  to  this  rule  of  equity  is  fa 
ftrift,  that,  although  there  be.no  pofitive  notice 
contained  in  a  purchafc  deed,  yet  if  there  be 
words  therein,  from  which  the  exiftence  of  a 
prior  incumbrance  muft  neceflarily  be  implied, 
it  will  be  fufficient  to  charge  a  purchafer. 

Thus  where  a  creditor  by  judgment,  in  1698^ 
for  600Z.  came  to  an  account  with  the  conufor 
in  the  year  1707,  and  fettled  the  remainder  due 
upon  the  judgment  at  420/.  and  took  a  mort- 
gage in  fee  for  that  fum,  as  a  collateral  fecurity 
to  the  judgment  {t) ;  and  one  S^  an  attorney, 
in  1716,  took  an  affignment  of  this  mortgage, 
in  which  there  was  a  recital,  that  got.  of  the 
conjideration  cf  the  affignment^  was  then  the 
full  worth  of  the  ejlafe,  S  was  likewife  in  pof- 
feflion  of  anothei  mortgage  made  in  1688,  upon 

(t)  Morrctt  *iu  Pafkc,  2  Atk.  54.  Vid.  i  Atk.  490, 
491. 

the 
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the  fame  eftate,  as  w^  fubjed  to  the  judgment 
in  1698,  and  the  mortgage  in  1 707.  It  was  re- 
folved  S  fliould  not  be  allowed  to  tack  the  two 
raort^ges  together,  fo  as  to  defeat  intermediate 
rqcumbrances  between  the  years  1 688  and  169S ; 
and  yet  the  mortgage  in  1707  ftould  have  re- 
lation back  to  the  judgment  in  1698,  and  by 
cpnfolidating  theni  to^ether^  (hould  entitle  aS^ 
to  receive  the  fum  due  upon  that  judgment, 
prior  to  creditors  after  the  year  1698  ;  but,  as 
to  money  reported  due  firice  the  mortgage  in 
1707,  it  (hould  be  paid  only  in  priority  to  cre- 
ditors fubfequent  to  1707^  One  ground  of 
which  deciiiQn  wa$«  that  the  words  in  the  recital 
of  jthe  alSgomeot  of  the  mortgage  in  1 7 1 6,  viz. 
"  that  90/.  the  confideration  money,  was  the 
fiill  worth  of  the  eftate  at  that  timey^  naturally . 
implied,  that  there  were  intermediate  incum- 
brances, and  therefore,  to  give  S  the  advantage 
of  tacking  both  mortgages,  would  be  contrary 
tQ  his  own  intention;  for,  at  the  time  he  took 
the  aflignment  of  this  puifne  incumbrance,  he 
njuft  know  the  eftate  was  worth  ijo  piore  from 
the  very  worcjs  of  the  reptaj. 

And  where  /  Q  being  fjbifed  of  fcveral  freehold 
cftates,  had  fettled  the  fame  to  certain  ufes,  and 
being  poffeffed  of  a  prebendary  leafe  for  twenty- 
one  years,  which  was  pfually    renewed    every 

P  p  4  feven 


j84  OF   l^OTIca 

feven  years,  and  which  he  held  at  the  time  of 
making  his  will,  after  charging  the  fame,  to- 
gether with  other  freehold  eftates,  with  an  an- 
nuity, devifed  it  to  the  fame  ufes,  intents,  and 
purpofes,  as  were  declared  in  the  fettlement  of 
the  freehold  eftates  firft  mentioned  (u).  Then 
the  teftator  died.  The  leafehold  eftate  was  fen 
veral  times  renewed  by  the  feveral  perfons  in 
poffeffion,  and  in  one  of  the  renewals,  the  then 
leffee  was  ftiled  devifee  of  /  C,  Afterwards 
there  were  feveral  other  renewals.  Then  the 
eftate  was  mortgaged  by  one  of  the  claimants, 
under  the  fettlement  and  will  as  his  own  pro- 
perty. And  the  queftion  was,  whether  the, 
mortgagee,  who  had  no  other  notice  of  any  de- 
fe6V  in  his  title  except  that  the  leafe,  which  was 
ajjigned  to  him,  recited  among  the  confidera- 
lions,  the  furrender  of  the  former  leafe,  which 
recited  the  furrender  of  the  other,  in  which  the 
leffee  for  the  time  being  was  ftiled  devifee  of 
/~C,  had  fuch  notice  thereby,  as  would  render 
the  eftates  in  his  hands  liable  to  the  trufts  of 
the  fettlement.  And  it  was  held  that  the 
mortgagee  was  affefted  with  notice  of  the  fet- 
tlement, and  that  he  muft  convey  the  eftate 
according  to  the  ufes,  ^c.  limited  and  declareti 
therein. 

(/<)  2  Coppin  a;.  Fcrnyhough,  Bro.  Rep.  Chan.  291. 

But 
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But  a  fufpicion  from  deeds^  in  which  a  prior 
incumbrance  is  recited,  being  in  the  hands  of 
a  family,  is  not  fufficient  evidence  of  notice  to 
affedt  them,  if  they  claim  under  a  fettlement, 
which  might  be  made  by  an  tipparent  oxmicr 
without  looking  into  the  deeds ;  for  in  fuch  cafe 
fomething  farther  muil  be  (hewn.  * 

So,  where  there  were  father,  mother,  and  fon, 
and  the  father  fettled  an  eflate  on  himfelf  for 
life,  then  to  his  wife  for  her  jointure,  and  on 
her  death,  to  the  fons  of  the  marriage  {x) ;  un- 
der which  fettlement,  the  wife  and  fon  infifted 
on  being  purchafers  for  a  valuable  confideration, 
without  notice.  Notice  of  a  prior  charge  was 
proved  againft  the  father,  by  recitals  on  his  own 
conveyances,  and  in  part  by  his  own  admiflion; 
but,  as  to  the  wife  and  fon,  there  was  no  proof, 
but  from  thefe  deeds  being  in  the  hands  of  the 
family,  which  was  held  not  fufHcient  to  affedt 
them  with  notice;  becaufe  fuch  fettlement 
might  have  been  made  by  an  apparent  oivner 
^vithout  the  deeds  having  been  looked  into. 

And  whatever  is  fufficient  to  put  the  party 
charged  with  notice  upon  an  enquiry,  is  good 
Xiotice  in  equity  (j/) :  thus,  where  infants,  en- 

{x)  Whitfield  'v.  Fauffet,  i  Vcz.  387. 
{j)  Smith  or.  Low,  1  Atk.  489. 

titled 
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titled  to  an  cftate,  found  a  perfon  in  pofleflion 
then,  and  received  rent  of  him  for  ten  years 
after  they  came  of  age,  that  was  held  to  be  a 
fufEcient  notice  of  a  leafe  made  by  their  guar- 
dians, and  a  ground  from  whence  to  conclude 
that  they  had  ratified  it ;  for,  finding  a  perfon 
upon  their  eftate,  was  fufficient  to  put  them 
upon  enquiry. 

So,  where  a  defendant  claims  under  a  con-- 
veyance  made  by  a  remainder  man  (z)y  where 
there  is  an  eftate  tail  prior  to  the  eftate  of  him 
under  whom  he  purchafed,  it  is  incumbent  on 
him  to  fee  if  that  eftate  be  fpent ;  for,  if  it  be 
not,  he  will  be  confidered  as  having  notice 
thereof.  And  it  will  not  be  a  fufikient  denial  for 
^he  purchafer  to  plead,  that  at  the  time  of  the 
purchafe,  the  vendor  made  affidavit  that  tenant 
in  tail  was  dead  without  iflue,  and  therefore 
that  he  is  a  purchafer  without  notice  j  for,  this 
is  a  denial  only  of  the  knowledge  of  there  being 
a  tenant  in  ej/e^  not  of  knowledge  of  his  title, 
which  a  purchafer  is  bound  to  take  notice  erf*. 

But  if,  from  recital^  a  title  to  lands  be  de- 
duced hy  t\it ^firft  vendor,  that  WiW  not  htfif^ 
ficienty  if  fuch  eftate  be  not  paid  for,  to  afFeft 

{x)  Kelfal  a;.  Bennet,  lAtk.  522. 

a  fub- 
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a  fubfequent  purchafer  for  a  valuable  confidera- 
tion  with  notice  thereof  (a) ;  for  that  does  not 
(hew  that  it  was  not  paid  for,  or  lead  to  an  en- 
quiry whether  it  was  paid  for  or  not. 

If  a  deed,  or  other  paper  which  is  deemed 
conftruftive  notice  of  a  prior  incumbrance,  be 
found  in  the  cuftody  of  any  one,  it  will  be  no 
objedion  to  the  charge  of  notice,  that  it  does 
not  appear  when  it  came  there  (6) ;  for  if  a  per- 
fon  admits,  or  a  deed  be  proved  to  be  in  his 
cuftody,  whether  as  reprefentative  of  another  or 
otherwife,  it  will  be  incumbent  upon  him  to 
fliew  when  it  came  there,  for  it  is  impoffible  for 
the  other  fide  to  fhew  it. 

And  the  fadt  of  prefumptive  notice,  founded 
cpon  the  party  having  had  a  deed,  whereby  a 
title  in  another,  elder  than  his  own,  is  created, 
in  his  poflef&on,  may  be  controled,  by  (hewing 
that  although  the  party  had  notice  of  the  deed, 
yet  he  was  not  aware  of  its  effe<5l,  but  was  in- 
duced, upon  inveftigation  of  lawyers,  to  draw  a 
different  conclufion  on  the  effeft  of  the  inftru- 
IBent  from  that  which  in  reality  it  produced. 

[a)  Brown  Cha«  Ca.  302,  per  Comm. 
(i)  2  Vez,  J.86. 

Tlius 
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Thus  where  tenant  for  life,  remainder  to  his 
firft  fon,  mortgaged  for  1500/.  (c)  and  the  deed 
of  fettlement  was  produced  and  feen  by  the 
purchafer,  who  lent  the  money  notwithftanding  i 
being  advifed  that  the  tenant  for  life,  not  hav- 
ing then  any  fon  born,  could  deftroy  the  con- 
tii^ent  remainders,  though,  in  truth,  there  wa^ 
a  fon  born  five  days  before  the  lending  of  the 
money,  yet  the  mortgagee  having  had  no  notice 
thereof,  and  having  got  the  deed  of  fettlement, 
tKe  Court  would  not  relieve  againft  him  by  com- 
pelling  him  to  produce  it. 

Notice  to  a  man's,  fcrivener,  attorney,  agent 
or  counfel>  is  fufficient  notice  to  the  party  him- 
felf(rf). 

And  therefore,  where  M  fuffered  a  recovery  of 
an  eftate  in  A,  and  then  fettled  all  his  lands  in  A 

(r)  firaxnpton  V.  Barker^  z  Vcrn.  159.     1  E.  Ca.  Abr* 
.133*  3- 

{if)  Merry  v.  Abney,  1  Ch.  Ca.  38.    i  Vcz.  69.  2  Vcz, 
477.  jCh.  Ca.  no.  Afhleyv.  Bailie,  2  Vez.  368.  Hoth- 

wall  V.  Abney.   Nelfon  Rep.   59. Note,   Lord  Hard- 

wicke  faid,  it  would  be  too  much  to  aiFedl  a  party  with 
liotice,  from  circumilance  of  attorney  overlooking  a  deed, 
intermixed  with  a  great  number  of  old  family  deeds« 
I  Vez.  435.     N,  A  The  queflion  was  as  to  bill  of  review. 

5  •  upon 
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upon  his  family  {e)  5  afterwards  a  tenement  in 
Ay  of  which  he  had  the  reverfion  after  an  eftatc 
for  life,  defcending  to  him  in  tail  by  the  death 
of  the  tenant  for  life,  he  fofiered  a  recovery  of 
it,  and  devifed  it  to  his  younger  fon  in  fee* 
Then  Af  mortgaged  it^  together  with  200/.  that 
he  had  a  power  to  charge  on  the  fettled  eftate, 
forfecuriiig  200/.  which  he  borrowed,  and  then 
he  died.  The  mortgagee  applied  to  the  elder 
ioQ  for  the  money,  who  at  firft  difputed  the 
paynoent,  but  afterwards  fubmitted  thereto^ 
upon  the  mortgagee's  affigning  to  him  the  tenc^ 
ment  fo  charged,  that  he  might  ftand  in  the 
mortgag^e^'s  place;  to  which  the  mortgagee 
jtgreed,  upon  his  covenanting  to  indemnify  him 
for  making  this  adagnment,  he  having  heard  of 
the  younger  fon*s  title.  The  eldeft  fon  then 
mortgaged  the  tenement  to  B,  who  had  advanced 
the  money  to  pay  off  the  former  mortgage.  It 
was  fworn,  that  JB's  agent  was  prefent  at  the 
execution  of  the  aflignment  when  the  indemnity 
was  infifted  upon  i  and  the  agent  depofed,  that 
the  deeds  were  laid  before  counfel,  who  made 
objeftions  about  the  plaintiff's  title.  The 
aflSgnment  itfelf  was  ftrong  evidence  of  notice, 
for  it  had  not  the  face  of  an  aifignmcnt  to  a 
perfon  having  the  equity  pf  redemption,  but 

at 

(/)  Maddox  v.  Maddox>  i  Vcz.  61. 

was 
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was  made  fubjeft  to  the  equity  of  redemption  ; 
and  was  plainly  meant  to  keep  the  mortgage  on 
foot,  if  any  other  perfon  had  the  equity  of  re- 
demption, as  the  covenant  to  indemnify  aifo 
fuppofed.  One  queflion  was  (f),  whether  the 
laft  mortgagee  had  not  notice  of  the  youngeft 
Ton's  title  ?  And  the  Court  held,  here  was  fuch 
evidence  of  general  notice,  either  to  the  party 
himfelf,  or  to  his  agent,  to  take  care,  as  made 
it  neceflary  for  him  to  enquire  into  the  title, 
which  not  having  done,  he  muft  take  the  con- 
fequencc. 

So,  where  E  mortgaged  his  manor  of  B  to  M, 
and  his  heirs,  for  fecuring  3000/.  (g);  after- 
wards G,  the  father  of  the  plaintiff  B,  lent  E 
2800/.  and,  by  deed,  reciting  ^s  mortgage, 
he  declared,  that  after  the  3000^.  and  intereft 
paid,  the  eftate  (hould  Hand  charged,  and  be  a 
fecurity  for  G's  money.  M  was  no  party  to 
this  deed.  Afterwards  //,  one  of  the  defend- 
ants, lent  £400/.  and  obtained  a  deed /rom  E 
and  M,  that  after  M  was  paid,  the  eftate 
fliould,  in  the  next  place,  {land  charged  with 
the  400/.  and  in  like  manner  for  C,  and  feveral 
other  defendants.    All  the  fecurities  were  tranf- 

(J)  i  Vez.  485. 

{g)  Brgtherton  -v.  Halt «  tf/*.   2  Vern.  574. 
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*fted  at  the  (hop  of  W  and  F,  fcriveners,  who 
were  witneffes,  engrofled  the  writings,  and  were 
in  the  nature  of  agents  to  all  the  feveral  lenders* 
The  quellion  was,  whether  B  (hould  be  paid 
next  after  J/,  or  whether  H  and  the  others 
fliould  be  preferred,  becaufe  they  had  got  a  de- 
claration both  from  E  and  M,  who,  by  that 
means,  became  a  truftee  for  them,  after  his 
own  money  paid  ?  And  it  was  decreed,  that  B 
fliould  be  paid  next  to  Jbf,  and  fo  on,  as  the 
mortgagees  flood  in  order  of  time  j  for  notice 
to  the  agent  was  good  notice  to  the  party,  and 
confcquently,  thofe  that  lent  laft,  muft  come 
laft,  having  notice  of  what  was  before  lenL 

And  although  a  country  attorney  afts  by  an 
agent  in  caufes  in  London^  yet  he  will  be  con- 
sidered as  the  folicitor  for  his  clients,  though  he 
refides  in  the  country,  and  what  is  known  to  him, 
will  be  conftruftive  notice  to  them  (A). 

And  the  law  will  be  the  fame,  though  one  per- 
Con  be  ^ent  for  both  parties,  nor  is  it  material, 
on  whofe  recommendation  or  advice  the  agent 
was  employed  (/).  For,  where  a  woman  pleaded 
that  the  agent,  who  made,  her  marriage  fettle- 

Ch  3  Atk..37. 

(i)  Lc  Neve  1;.  Le  Neve,  i  Vez.  64. 

ment. 
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mcnt,  was  pot  employed  for  her  but  as  an  at* 
torney  for  hef  intended  hulband,  admitting  that 
he  might  prepare  the  articles,  fhe  having  a  con- 
fidence in  bim  from  her  hufband's  recommenda* 
tion ;  fo  that  her  general  denial  was  to  be  taken 
with  this  admiflion,  which  left  it  open  to  the 
proof  of  notice  to  her  agent,  although  perfbnal 
notice  was  denied ;  it  was  obje&ed,  that  notice 
to  her  hu(band's  attorney  or  agent  would  not 
afleft  her ;  but  it  was  held,  that  (he  had  fuffi- 
ciently  admitted  that  he  was  agent  or  attorney 
for  her,  by  her  confenting  to  his  preparing 
articles,  from  a  confidence  in  her  huiband ;  and 
that  it  was  no  matter  what  ground  (he  went 
up9n,  or  upon  whofe  recommendation  or  ad- 
vice, it  being  the  fame  thing  to  the  plaintiffs ; 
for  it  would  be  very  inconvenient  and  mif- 
chievous  to  take  into  confideration  from  whence 
an  agency  arofe.  Nor  was  it  material,  that  the 
hufband  alfo' employed  him^  there  being  fe- 
veral  cafes  where,  in  marriage  fettlements,  the 
iame  counfel  or  attorney  was  employed  on  both 
fides,  who  would  be  both  affefted  with  notice 
to  him,  it  being  the  fame  to  a  perfon  having  an 
equity. 

The  fame  principle  was  laid  down  by  Lord 
Norihington  in  the  cafe  of  Sheldon  againft  CoXp 
and  others. 

la 
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In  this  caic  A  and  B  were  impowered  by  aft 
of  parliament,  to  purchafe  eftates  in  a  certain 
diftrift  to  enable  them  to  build  a  fquare  (A),  C 
(whp  was  a  barrifler  at  law,  and  who  appeared 
to  have  taken  the  management  of  the  affair 
upon  himfelf)  purchafed  a  parcel  of  ground 
held  on  a  church  leafe,  and  borrowed  3500/.  of 
2>,  and  gave  him  a  declaration  of  truft  of  the 
leafehold  eftates  as  a  fecurity,  and  delivered  him 
the  renewed  leafes :  C  afterwards  built  feveral 
houfes,  fome  of  which  were  erefted  upon  the 
ground  on  which  D  had  his  fecurity,  and  then  C 
granted  a  leafe  of  thefe  houfes  to  //,  referving 
a  ground  rent ;  which  was  done  for  the  purpofc 
of  eftablilhing  a  rent;  and  H  declared  himfelf 

■ 

in  writing  to  be  only  a  truftee  for  C.  After- 
wards H  affigned  fome  of  the  houfes  in  Z)'s 
fecurity  to  My  for  fecuring  a  fum  of  money  by 
him  lent,  and  then  he  affigned  all  the  houfes 
to  E  likewife,  for  fecuring  a  farther  loan. 
Neither  M  nor  E  had  aftual  perfonal  notice 
of  the  mortgage  to  Z),.  nor  of  each  others 
mortgage;  but  both  M  and  E  employed  C  as 
their  counfel  and  agent  in  thefe  tranfaftions, 
and  nobody  elfe.  On  a  bill  filed  by  D  for  a 
iale  of  the  eftates,  and  to  be  paid  his  mortgage 

(i)  Sheldon  <v.  Cox,  et  aV.   Amb.  Rep.  624,  efuid.  Doe 
on  Dem.  of  Willis  et  al\  v.  Martin^  Mich.  Term^  31  Geo. 

Q,  q  money 
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money  in  the  firft  place,  one  queftion  MVas,  whe- 
ther M  and  E  were  to  be  affedtcd  by  the  notice 
to  C,  theiragent,  ofZ)'s  fecurity ;  Etper  Curiam^ 
it  is  a  fixed  and  fettled  point,  that  notice  to  the 
agent  is  notice  to  the  principal.  Cs  a£ting  in 
different  capacities  makes  no  difference.  It  is 
the  fame  as  they  had  been  in  different  per* 
fons. 

If  one  purchafes  in  the  name  of  another  per- 
fon,  without  any  authority  from  him  fo  to  do^ 
and  he  not  having  notice  of  this  intention  >  yet, 
if  he  afterwards  agrees  to  ity  he  makes  the  for- 
mer his  agent  ab  initio. 

Thus  where  Gy  in  1699^  lent  W  zool.  upon 
a  furrender  of  copyhold  lands  (/),  but  neglefted 
to  get  the' furrender  prefented  at  the  next  court- 
day  as  he  ought  to  have  done,  for  want  of  which 
the  furrender  was  void,  according  to  the  cuftom 
of  the  manor.  In  1703,  B  ^eed  with  JF  to 
purchafe  the  mortgaged  premifes  for  400/.  and 
took  a  furrender  in  the  name  of  My  who  after- 
wards confented  to  become  the  purchafer,  and 
paid  the  money.  It  was  proved,,  that  -B,  whilfl 
he  was  treating  with  JF",  had  notice  of  the  for- 

(/}  Jennings  vw  Moore  et  aP.  2  Vern.  609.  Sc.  i  Brown'» 
Pari.  Ca.  244.  et  *vid.  Merry  9.  Abney,  i  Ch.Ca.  5&» 

mcr. 
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met  incumbrance,  and  therefore  declined  to 
purcbafe  in  his  own  name,  and  took  the  fur* 
render  in  the  name  of  My  and  procured  him  to 
become  a  purchafer,  that  B  might  be  paid  a 
debt,  which  W  owed  him^  out  of  the  coniidera* 
tion-money. 

On  a  bill  filed  by  the  executor  of  G  fmjy  M 
pleaded  himfelf  to  be  a  purchafer  without  no- 
tice of  the  plaintiff's  demand  s  and  that  his 
furrender  was  prefented,  and  he  admitted  ten- 
ZMty  without  notice  of  G's  furrender,  which  was 
kept  ia  his  pocket,  and  not  prefented  till  long 
after  bis  purchaie,  furrender,  admittance,  and 
payment  of  his  confideration-money.  But  it 
was  adjudged  at  the  Rolls,  that  notice  to  B 
was  fufficient  to  af&A  M^  for,  though  he  did 
not  employ  B  to  purchafe  for  him,  or  knew 
any  thing  of  it  until  after  B  had  agreed  and 
taken  the  furrender  in  his  name,  yet  he,  by  ap- 
proving of  it  afterwards,  had  made  B  his  agent 
ab  initio ;  and  M  was  decreed  to  pay  the  400/. 
ajxl  intereft,  or  to  furrender  to  the  executor 
of  <?. 

But,  examining  a  title  in  one  tranfaftion,  in 
the  ordinary  courfc  of  bufinefs,  which  cannot 

{m)  Jennings  9.  Moore «/  «r.  2  Vcm,  609.  Sc.  i  Bw>wn'$ 
Pjurl*  Ca.  a44.  $t  vid.  Merry  *».  Abney,  i  Ch.  Ca.  38. 
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be  fuppofed  to  make  any  imprcflion,  as  to  any 
future  event,  will  not  operate  as  conftruftivc 
notice  to  an  agent  in  general,  or  counfd,  or  at- 
torney, to  affedt  his  client  on  a  fnhfequent 
tranfadion,  and  in  another  bufinefs  at  a  diftant 
period  (72);  for,  an  agent  or  counfel  cannot  be 
fuppofed  to  remember  every  particular  circum- 
flance,  contained  in  deeds  or  papers  that  come 
tinder  his  perufal^ 

And  Lord  Hardwicke^  in  the  cafe  of  War* 
wick  and  Wanoickj  exprcfTed  his  approbation 
of  the  rule  laid  down  in  the  cafe  of  Fitzgerald 
and  Falcenbridge  {o\  above-mentioned,  that 
notice  Jhould  he  in  the  fame  tranfaction^  and  his 
Lordfhip  faid,  that  it  fhould  be  adhered  to, 
otherwife  it  would  make  purchafers  and  mort- 
gagees titles  depend  altogether  on  the  memory 
of  their  counfellors  and  agents,  and  oblige  them 
to  apply  to  perfons  of  lefs  eminence  as  counfel, 
as  not  being  fo  likely  to  have  notice  of  former 
tranfaftions.  And  in  the  principal  cafe,  it  was 
held  that  notice,  arifing  from  a  cafe  ftated  (by 
one  who  was  ah  agent  for  both  parties  in  a 

(n)  Cafe  of  Lord  Falconbridge,  cited  2  Vez.  369.  Ihii* 
3  70.  Sc.  Fitzgib.  211.^/  Worfley  1/.  Earl  of  Scarborough. 
3  Atk.  392. 

{0)  Warwick  *v.  Warwick.    3  Atk.  294. 

fub- 
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fiiblequent  mortgage)  in  order  to  do  fome- 
thing  towards  fuffering  a  common  recovery,  a 
year  and  fix  months  before  the  party  was  to  be 
afieAed  with  this  notice,  was  not  fufficient  to 
afie6fc  a  purchafer.  However,  there  were  other 
circumilances  in  the  cafe  favourable  to  the 
purchafer. 

V 

So  where  lands  were  fettled  by  F,  on  his 
marriage  in  1734,  which  he  mortgaged  among 
others  in  1736,  to  TFy  who  had  no  noticfe  of 
the  fettlement,  and  R  was  employed  as  agent 
in  making  both  the  fettlement  and  the  mort- 
gage ;  one  queftion  was,  whether  JF  fliould  be 
confldered  as  having  notice  of  the  fettlement, 
R  hav'mg  adted  as  agent  on  both  occafions  (p)  ? 
And  the  Court  held,  that  affefting  a  perfon 
with  notice  of  the  title  of  another,  by  reafon  of 
his  agent's  having  notice  of  it,  had  not  been 
carried  fo  far,  as  to  aflFedt  the  principal,  unlefs 
where  the  agent  had  it,  at  tUe  time  of  his 
tranfaftion  with  him ;  and  that,  as  the  notice 
which  the  attorney  had  of  the  fettlement,  in  this 
cafe,  was  two  years  before'  the  mortgage,  the 
mortgagee  could  not  be  affedted  by  it. 

It  hath  not  been  fettled,  whether,  where  one 
employs  an  attorney  or  counfcl,  and,  for  want  *       d 

(/)  Steed  0^.  Whitaker^  Barnard  220. 

Q  q  3  of 
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of  difpatch,  takes  the  matter  afterwards  out  of 
his  hands,  and  gives  it  to  another  agent  to 
fini(h,  and  the  firft  ag^nt  acknowledges  notice^ 
but  no  proof  of  notice  of  a  prior  incumbrance 
can  be  had  againfl  the  fubfequent  agent,  noticd 
to  the  firft  agent  (haU  bind  the  party  him<» 
felf  (q). 

But  it  feems  reafonable  that,  in  the  cafe  put^ 
the  client  (hould  be  bound;  for  the  firft  agent- 
is  ftated  to  have  entered  upon  the  bufincfs,  the 
laft  agent  to  have  finifhed  it  ^  and  the  law  pre- 
fumes,  that  whatever  is  known  to  the  agent  is 
likewife  known  to  the  principal  \  therefore,  as 
the  client  muft  be  confidercd,  in  law,  as  taking 
the  bufinefs  out  of  the  hands  of  the  former 
agent,  with  ajl  the  information  the  former  agent 
had  thereupon,  the  client  muft  confequently 
be  confidered,  either  as  having  loft  that  know-» 
ledge  on  the  transfer  to  the  laft  agent,  which 
would  be  abfurd,  or,  as  delivering  the  matter 
over  to  him  fubjeft  thereto;  any  other  con- 
ftru6t40n  would  open  a  door  to  great  fraud  be- 
tween a  firft  agei^t  and  his  client;  for  then  the 
latter,  on  difcovery  that  the  former  had  notice, 
might  remove,  any  impediment  arifing  from  no- 
tice to  his  firft  agent,  by  taking  the  bufinefs 

(^)  Gilb.  Eq.  Rep.  7,  8. 

out 
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out  of  his  hands,   and  giving  it   to  a  new 
agent. 

But  the  law  might  be  more  doubtfuj,  if  the 
firft  agent,  by  any  accident,  had  given  up  the 
bulinefs,  without  entering  thereupon  y  for  it 
would  be  carrying  this  doftrine  of  notice  very 
far  indeed,  to  fay,  that  the  mere  depofiting  the 
papers  in  an  agent's  hands, -with  a  view  to  em- 
ploy him,  and  taking  them  away  before  in- 
ipeAed,  (hould  be  notice  to  the  client  of  a  fad, 
of  which  the  :agenjt,  had  he  infpc&ed  them, 
would  have  found  himfelf  having  notice.  Sed 
quare. 

And  though  counfel,  &c.  concerned  for  one 
of  the  parties  may,  if  he  pleafes,  demur  to  being 
examined  asawitnefs  (r^,  yet,  if  he  confents, 
the  court  will  not  refufe  reading  his  depofition, 
for  the  right  to  objeft  is  his  privilege,  not  that 
of  his  Client. 

The  time  of  executing  a  deed  is  not  fuch  an 
aft,  of  which  an  attorney  may  refufe  to  give 
evidence  {$) ;  for  a  thing  of  fuch  a  nature  as 
the  time  of  executing  a  deed,  could  not  be 

{r)  I  Vc2.  63.  Comb.  467.  Waldron  v.  W^rd,  Styles 
449.  contra  10  Mod.  41. 

</)  Vid.  10  Mod.  41. 

Q  q  4  callgj 
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called  the  fecret  of  a  client ;  for^  that  is  a 
thing,  of  which  he  may  come  to  the  knowledge 
without  his  client's  acquainting  him  therewith, 
and  is  of  that  nature,  that  an  attorney  con- 
cerned, or  any  body  elfe,  may  inform  the  Court 
of  it. 

Neither  can  an  attorney  fcreen  himfelf  under 
this  rule,  if  he  does  not  difclofe  to  the  pur- 
chafer  of  an  eftate,  whether  abfolutely  or  by 
way  of  mortgage,  any  incumbrance  therein  with 
which  he  is  acquainted  {t) ;  for  it  is  a  prmciplc 
of  equity,  that  in  tranfading  a  purchafe  or  bar- 
gain, wherever  the  buyer  is  drawn  in  by  mifre- 
prefentation  or  concealment  of  a  material  fadt 
or  circumftance,  fo  as  to  be  injured  thereby, ' 
and  that  done  with  intention  and  fraud,  he  is 
entitled  to  fatisfadlion.  And  this  rule  is  not 
only  applicable  to  all  perfons  having  an  intereft 
in  the  thing  contrafted  about,  but  alfo  to  the 
agent,  attorney,  or  folicitor  of  the  buyer,  hav- 
ing a  truft  and  duty  with  his  principal,  who  is 
alfo  liable  to  make  fatisfaftion,  if  participant  in 
the.tranfaftion.  Therefore  if  the  attorney  of 
the  vendor  of  an  eftate,  acquainted  that  there 
are  incumbrances  thereon,  treats  for  his  client 
in  the  fale  thereof,  without  difclofing  them  to 

(t)  Arnot  V.  Bifcoe^  i  Vcz.  95. 

the 
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the  purchafer  or  contraftor,  knowing  him  a 
fbranger  thereto,  and  reprefents  it  fo  as  to  in- 
duce the  buyer  to  traft  his  money  thereupon,  a 
remedy  lies  againft  him  in  a  court  of  equity/ 
And  it  is  neceffary  that  courts  of  equity  (hould 
adhere  to  this  principle,  to  preferve  integrity 
and  fair  dealing  between  man  and  man,  mod 
tranfadiions. being  by  the  intervention  of  an  at- 
torney or  folicitor.  This  cafe  therefore  is  dif- 
tinguiChed  from  that  of  difclofing  the  general 
circumflances  of  a  client,  with  the  knowledge 
of  which  an  agent  is  trufted,  of  which  it  would 
not  be  proper  to  give  notice. 

And  if  the  difcovery  of  that  (m),  of  which  a 
counfel  is  called  upon  to  give  evidence,  be  made 
to  him  before  fuch  time  as  he  is  retained,  he 
is  not  entitled  to  this  privilege,  but  may  be 
fwora. 

-jf-  If  one  take  a  mortgage  by  affignment  from  a 
mortgagee  (jr),  aifefted  with  notice  of  an  out- 
flanding  title,  he  will  take  fubjeft  to  that  title; 
for  his  aflignor  cannot  transfer  to  him  a  better 
right  than  he  has  himfelf. 

(«)  Cuts  V.  Pickering,  i  Vent.  197. 

fx)  f^i^.  Whalley  v,  Whallcy,  ei  aP.  I  Vern.  484. 
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And  if  fuch  original  mortgagee,  in  a  bill  filed 
by  the  perfon  fcttii^  up  an  eigne  title  againft 
the  mbrtg^ee  and  his  affignee,  and  praying  to 
be  let  into  pofleffion,  charging  notice,  confefa 
by  his  anfwer,  that  he  had  notice  before  thd 
lending'  of  the  money  \  that  confeffion  of  notice 
will  bind  his  afllignee;  for  though  the  mort-* 
gagee^s  anfwer  cannot  be  read  againft  the 
affignee  as  evidence,  yet  he  muft  fland  in  his 
affignor's  place,  and  then  his  affignor's  confeflion 
cf  notice  will  bind  him  (3^). 

Therefore,  if  an  eftate  be  fettled  upon  truft 
for  railing  a  fpecific  fum,  and  afterwards  a 
mortgage  be  made  thereof  to  a  mortgagee,  with 
notice  of  that  truft,  and  then  a  fubfequent 
mortgage  be  made  to  one  who  hath  notice  of 
the  prior  mortgage,  but  not  of  the  antecedent 
truft  of  which  the  firft  mortgagee  had  notice,  yet 
the  laft  mortgagee  muft  take  fubjeft  to  that  de- 
mand [z)\  for  he,  having  notice  of  the  firft 
mortgage  which  is  prior  to  his,  but  pofterior  to 
the  truft,  muft  confequently  take,  fubjeft  to 
the  firft  mortgage ;  and  being  fubject  to  that, 
muft  be  fubject  to  every  thing  that  was  fubject 
to.     This  may  be  proved,  by  confidering  the 

tr)  Vii.  Whallcy  v.  Whalley,  tttd".  i  Vcrn.  484. 
(x)  Earlof  Pomfrcti;.  Lord  Windfor,  zVez.  185. 

right 
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right  and  order  of  redemption  in  the  Court ;  as 
for  example,  the  ceftui  qiie  trvjl  of  the  trufV* 
eftate,  having  a  prior  incumbrance,  may  cOm« 
pel  the  firft  mortgagee  to  redeem  him,  which  if 
done,  the  former  will  have  a  right  in  both  ca- 
pacities to  compel  the  lad  mortgagee,  or  thofe 
claiming  the  benefit  of  that  mortgage,  to  redeem 
him  as  to  both ;  for  a  court  of  equity  will  not 
take  from  the  mefne  mortgagee  the  legal  eflate;, 
which  he  will  have  got  from  the  truftees,  unlefi 
his  demand  be  wholly  fatisfied. 

Notice  of  an  aft  of  bankruptcy  will  not  be 
prefumed  againfl  a  puifne  mortgagee,  who  lends 
his  money  after  the  a6t  of  bankruptcy  com- 
mitted, to  take  from  him  the  benefit  of  an  eigne 
incumbrance  purchafed  in ;  for  though,  at  law, 
the  alignment  to  the  aflignees  hath  relation  back 
to  the  time  of  the  aft  of  bankruptcy  committed, 
und  the  conftruftion  of  ftatues  be  the  fame  in 
equity  as  at  law,  yet  it  would  be  too  hard  to  ex- 
tend a  penal  law,  in  a  court  of  equity,  to  the 
prejudice  of  the  mortgagee,  Bcfidcs,  where  a  fta- 
tute  is  to  be  carried  into  execution,  in  equity^ 
the  rule,  that  a  purchaferfor  a  valuable  confix 
deration  zoithout  notice  Ihall  not  be  deprived  of 
uny  advantage,  which  will  enable  him  to  defeml 
himfelf,  will  be  applied,  as  well  in  cafes  arifing 
under  an  aft  of  parliarnent,as  in  thofe  occurring 

* 

^t  common  law. 
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Thus,  where  T  having  made  mortgages  (a)  of 
fame  parts  of  his  eftate,  thcfe  mortgages  after- 
wards by  mefne  aflignment  became  veiled  in 
Wy  and  carried  with  them  the  legal  eflatc.  T 
then  became  a  bankrupt,  but,  before  the  affign^ 
ment  of  7^s  efFefts  to  the  affignees,  W  obtained 
a  releafe  of  the  equity  of  redemption  from  T, 
for  a  valuable  confideration  ;  on  a  fuit  brought 
by  the  ailignees  s^inft  W^  to  fet  aiide  thefe 
conveyances,  it  was  held,  that  a  purchafer  for  a 
valuable  confideration  without  notice  of  the 
bankruptcy,  could  not  be  relieved  againft,  with- 
in 2 1  Jac,  .1  • 

And,  if  the  mortgagee  hath  a  better  title 
or  right  to  the  legal  eftate,  although  it  be  not 
conveyed  to  him,  yet  he  may  proteft  himfelf 
thereby,  from  an  aft  of  bankruptcy^ 

So,  where  H  B,  on  May  ift,  17 10,  was  ar- 
retted at  the  fuit  of  one  S  (6),  for  a  juft  debt  of 
790/.  fecured  by  bond;  he,  for  delay,  pleaded 
it  was  for  money  won  at  play,  and  held  out  the 
plaintiff  above  fix  months,  which,  although  he 
afterwards  paid  the  debt  and  many  thoufand 
pounds  to  others,  and  appeared  publicly  on  the 
exchange,  was  adjudged  an  ad  of  bankruptcy  by 

(a)  CoUctt  V.  Dorfels  et  Ward,  C.  temp.  Talbot,  65. 
(^)  Wilker^y.  Bodington,  2  Vern.  599.  Zup,  204. 

the 
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the  ftatute  of  Jac,  !•  Afterwards,  in  171 7, 
HBy  on  the  marriage  of  the  defendant,  his  fom 
made  a  fettlement,  by  which,  after  reciting,  that 
he  had  on  his  own  marriage  fettled  land,  on 
truftees,  in  truft,  to  fecure  2000/.  to  his  wife  if 
(he  furvivedj  H  By  with  the  privity  of  the 
trufteesy  who  were  parties  to  ity  affigned  all  his 
cilate,  right,  title,  and  intereft  to  the  wife's  re- 
lation for  the  benefit  of  J?  B  for  life,  and  of  his 
wife  for  life,  &c.  The  plaintiff  W  was  the 
aflignee  tmder  a  ftatute  of  bankruptcy,  taken 
out  againft  By  fubfequent  to  the  fettlement^ 
The  queftion  was,  whether  a  court  of  equity 
would  decree  the  truftees  of  the  firft  fettlement, 
to  affign  the  term  to  the  plaintiff,  or  fufFer  it  to 
reft  in  them,  to  protedt  the  fettlement. 

For  the  defendants  it  was  infifted,  that  they 
being  purchafers  without  notice  of  the  bank- 
ruptcy, equity  ought  not  to  impeach  their  title, 
if  they  could  defend  themfelves  at  law;  and  that, 
although  they  had  not  the  legal  eftate  in  them, 
yet  the  truftees  of  the  firft  fettlement,  in  whom 
the  legal  eftate  was,  being  parties  to  the  lajlfct- 
tlementy  were  become  their  truftees.  And  it 
was  fo  held  by  the  Chancellor,  who  faid,  he 
took  it  to  be  the  rule  in  equity,  that  where  a 
man  was  a  purchafer  without  notice,  he  fhould 
not  be  annoyed  in  equity,  not  only  where  he  liad 

a  prior 
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a  prior  legal  eftate,  but  where  he  had  a  bettei* 
title,  or  right,  to  call  for  the  legal  eftatc  than 
another;  and  therefore  difmiffed  the  bill, 

A  mortgagee  may  tack  a  puifne  to  an  eigne 
incumbrance,  notwithftanding  an  intermediate 
judgment  at  law ;  for  though  of  record,  it  will 
not  affeft  him,  without  he  be  proved  to  have 
had  exprcfs  notice  thereof,  before  he  lent  hij 
money. 

Thus,  where  the  plaintiff,  having  a  judgment 
and  a  mortgage  (c),  exhibited  his  billagainft  the 
mortgagor,  and  conufee  of  a  ftatute  by  the 
mortgagor,  to  have  a  difcovery  of  what  was  due 
on  the  ftatute,  that  being  precedent  to  the 
plaintiff's  fecurities,  and,  upon  payment,  to 
have  the  fame  fet  afide ;  the  conufee  pleaded, 
that,  after  the  extent,  the  accounts  had  been 
ftated  between  him  and  the  conufor,  and  an  ab- 
folute  conveyance  of  part  of  the  extended  lands 
had  been  made  to  him  in  confideration  of  his 
re-affigning  the  remainder  to  the  conufor ;  and 
that  fo  he  was  a  purchafer  for  a  valuable  confi- 
deration, without  notice  of  the  plaintiff's  title. 

It  was  infifled,  on  behalf  of  the  plaintiff  (rf), 
that  his  judgment  being  of  record,  the  defen- 

(r)  Churchill  i;.  Grove,  i  Ca.  Ch.  35.  Sc.  Nelfon,  89» 
St  vid,  Orefwold  <v,  Mariham,  2  Ch,  Ca.  170. 
(^  Ibid. 

dant 
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dknt  was  bound  to  take  notice  thereof,  at  his 
peril,  and  that,  in  this  cafe,  the  defendant  ought 
not  to  proteft  his  pretended  fubfequent  pur- 
chafe  by  his  precedent  ftatute,  but  that  hi 
ought,  upon  payment  of  the  ftatute,  to  yield 
pofleffion  to  the  plaintiff. 

This  was  flrongly  oppofed  by  the  defendant's 
counfel  (e),  who  argued,  that  though  judgments 
were  of  record,  and  a  purchafer  was  bound  to 
take  notice  of  them  at  law,  yet,  in  equity,  where 
the  conufee  of  a  judgment  comes  to  be  helped 
to  extend  his  judgment  againft  a  purchafer,  he 
muft  prove  exprefsr  notice  of  the  judgment  in 
the  purchafer,  or  elfe  fhall  never  be  relieved 
s^ainft  him ;  and  upon  this  point  the  ^ea  was 
allowed. 

But,  in  the  laft  cafe,  the  term,  **  exprefs  no- 
tice,*' muft  be  underftood,  as  ufed  in  oppofi- 
tion  to  conftruftive  notice,  arifing  from  the 
aft  being  of  record ;  for  I  apprehend,  what  fhall, 
or  fhall  not,  be  confidered  as  evidence  of  notice 
of  a  judgment,  independent  of  the  record,  is 
open  to  the  opinion  of  the  Court,  and  tefls,  ei- 
ther in  pofitive  proof  of  the  exprefs  faft  of  rio- 
ttcc,  or  in  implication  from  other  fads  proved, 

Ce)  Chtfrchill  v.  Grove,  1  Ca.  Ch.  35.  Sc.  Nelfoa,  89. 
El  vid,  GrefWokl  v,  Marfham,  2  Ck.  Ca.  170. 

irrecoa- 
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irreconcileable  with  want  of  notice  of  the  exift- 
cnce  of  the  faft,  notice  of  which  is^  charged^ 
And,  confequently,  that  if  there  be  any  circum* 
fiances  in  the  cafe,  from  whence  it  may  reafona- 
biy  be  concluded,  that  the  puifne  incumbrancer 
had  notice  of  a  judgment  ftanding  out  at  the 
time  of  advancing  his  firft  money,  the  Court 
will  not  fiifFer  him  to  proteft  himfelf  by  getting 
in  a  prior  charge  on  the  land,  although  no  ex- 
prefs  notice  be  proved. 

Now  we  are  fpeaking  on  the  effeft  of  notice  of 
judgments ;  it  may  not  be  thought  irrelevant  to 
inveftigate  the  grounds  on,  and  extent  to,  which 
judgments  are  binding  on  lands,  in  the  hands  of 
purchafers  or  mortgagees,  which  will  lead  us  to 
a  knowledge  of  thofe  cafes  in  which  it  is  material 
for  a  purchafer  or  mortgagee  to  attend  to  notice 
of  judgments. 

It  feems  perfedly  clear,  that  by  the  common 
law  (/),  for  a  debt  for  which  a  man  had  a  judg- 
ment, he  could  not  have  taken  lands  in  execu- 
tion; in  the  cafe  of  a  common  perfon,  but  the 
goods  and  chattels,  and  profits  of  the  debtor's 
corn  and  other  crops  that  grew  upon  the  land  ; 
the  reafon  of  which  was,  that  the  law  did  not 

{/)  Sheph.  Prac.  Couns,  305.     2  Rolls  Rep*  296.     x 
Inft.  394.  2  Rep.  12.  3  Rep.'r2.    2  Atk.  609.    Amb.  i6. 

permit 
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permit  the  creditor  to  take  away  the  pofleffion 
of  the  debtor's  lands,  for  that  wo\ild  have  hin- 
dered  the  following  of  his  hulbandry  and  tillage, 
which  was  beneficial  to*  the  commonwealth. 

« 

But  the  crown  might,  by  its  prerogsitive  {g\ 
have  had  execution  againft  the  lands  of  the 
debtor. 

So  in  the  cafe  of  an  heir,  chargeable  by  the 
bond  of  his  anceftor,  the  creditor  might  have 
taken  all  the  lands  of  the  anceflor  in  execution  in 
the  hands  of  the  heir,  by  levari  facias,  and  yet  he 
could  not  have  had  any  execution  of  them  againfl 
the  anceftor  himfelf ;  the  reafon  for  which  was, 
that  the  common  law  gave  an  adion  againft  the 
heir,  and  in  fuch  cafe,  if  he  (hould  not  have  exe- 
cution againft  the  land  againft  the  heir,  he  could 
have  had  no  fruit  -  of  his  aftion  ^  for  the  goods 
and  chattels  of  the  debtor  belong  to  his  execu* 
tors  or  adminiftrators. 

No  doubt  it  is  apprehended  can  be  entertain- 
ed, but  that  if  lands  coulcl  not  have  been  taken 
in  execution  upon  a  judgment  at  common  law, 
in  the  cafe  of  a  common  perfon,  an  ufe  could 
not  y  for  at  common  law,  in  a  ftronger  cafe,  if 

{g)  Hard.  488.  495^  6.    3  Chan.  Rep.  20.    1 1  Co.  Rep^ 

R  r  ceJHii 


6lO  OP    flOTICE 

cejlui  que  ufe  had  been   attaint  of  treafbn  or* 
other  offence,  the  ufe  was  not  forfeited  to  the 
King ;  becatife  it  was  a  thing  of  tvhich  the  lata 
did  not  take  notice  (A),  for  that  the  ceftui  que  ufe 
had  neither  jW  in  re  nor  ad  rem.     And  if  an  ufe 
was  not  forfeited,  of  which  there  might  be  a  pof^ 
feJUofratriSi  &c.  and  which  would  defcend  to  the 
heir,  a  multo  fortiori^  it  could  not  be  fubjeA  to, 
the  execution  of  a  fubjedt ;  for  if  it  had  been^ 
then  fhould  a  fubjeft  have  been  in  a  better  con- 
dition as  to  a  ufe,  in  refpeft  of  execution  upon  a 
judgment,   than  the  King,  in  refpeft  of  a  for-, 
feiture  for  treafon:  whereas  it  appears  that,  at 
the  common  law,  the  King  was  in  a  better  con- 
dition than  a  fubjeft,  in  refpeft  of  execution  for 
his   debt;  as  he  could   have   execution  for  it 
againft  his  debtor's  lands,  which   the  fubject 
could  not. 

It  follows  from  the  above  remarks,  that  as 
well  lands,  as  ufes  and  trufls,  fo  far  as  they  arc,  at 
this  day,  liable  to  execution  in  the  cafe  of  a 
common  perfon,  are  fo  fubjeft  by  force  of  fome 

llatute. 

By  the  flatute  of  Weflminfler,  2  Cap.  iff. 
Cum  debitum  fuit  reciiperatiim  (i}>  when  debt 

{h)  Hard.  492.     3  Inft.   19.     Marquis  of  Winchcfter's 
Cafe,  3  Rep. 

(/■)  3  Bulfl.65.     3  Rep.  12.    F.N.  B.  265,  9. 

IS 
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is  recovered  or  acknowledged  in  the  King's 
Court,  or  damages  awarded,  an  eleftion  is  given 
to  the  creditor  to  have  ^  fieri  facias  unto  the 
Iheriff  to  levy  the  debt  of  the  lands  and  goods> 
or  that  he  fliould  deliver  to  him  all  the  chattels 
of  the  debtor,  except  his  oxen  and  beafts  of  the 
plough,  and  one  half  of  his  land  "  mediatatem 
tcrr{ty^  until  the  dfebt  be  levied  upon  a  reafona- 
ble  price  Of  extent.     From  this  right  to  eleft, 

k 

the  writ  oi elegit  feems  to  have  taken  its  name. 
And  it  is  agreed  by  the  beft  authorities,  that 
this  was  the  iiril  ftatute  that  fubje6:ed  the  land 
to  an  execution  upon  a  judgment,  or  a  recogni- 
zance, which  is  in  the  nature  of  a  judgment. 

The  words  "  Cum  dehitum  fuerit  reaipera- 
tum^^  (k)  "  when  debt  is  recovered,**  are  ex- 
plained by  Sir  E.  Coke^  in  his  reading  on  this  fta- 
tute, to  mean  "  by  judgment  in  an  aftionof  debt, 
or  any  adlion  wherein  damages  are  recovered." 

"  Aut  recognitum^^  (/)  or  "  acknowledged,** 
is  expounded  by  the  fame  author,  to  mean  "  bjr 
recognizance,  acknowledged  in  any  court  of  re- 
cord, that  hath  power  to  receive  the  lame.** 

"  Medietatem  terrdefuay'  (m)  is  faid  in  the 
fame  reading,  and  agreed  by  the  beft  authorities 

(k)  2  Infl.  395.        (/)  Ibid.       («)  Jhid. 
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to  be  underftood  of  the  half  of  fiich  land  (n)y  ar 
the  defendant  bad  at  the  time  of  the  judgment 
given,  or  of  the  recognizance  acknowledged,  unr 
lefs  it  be  conveyed  ^way  by  fraud  and  covin  to 
deceive  hi»  creditors,  contrary  to  the  (latute  in 
that  cafe  provided. 

And  upon  thefe  words  "  medietqfevi  terrte^ 
{ci)  the  fheriff  may  extend  a  leafe  for  years^  and 
the  like. 

After  this  ftatute,  upon  a  judgment  given  for 
debt  (p),  or  damages  in  the  two  courts  of  record 
at  Weftminfter,  generally  the  moiety  of  all  the 
land  that  the  defendant  had  tempore  redditionis 
Judicii,  or  at  ani/  time  after y  and  all  the  goods 
and  chattels  he  had  tempore  executionisy  or  the 
day  of  the  writ  awarded^  became  fubjeft  and 
liable  to  the  execution. 

But  it  feems  that  for  a  debt  for  which  a  man 
had  a  judgment  or  recognizance,  he  was 
not,  by  this  ftatute,  enabled  to  have  execution 
againft  lands  in  ufe  to,  or  on  truft  for,  his 
debtor;  for  the  ftatute  of  Weftminfter  only  ex- 
t^^nded  to  lands  at  the  common  law  {g). 

(»)  Cro.  Jac.  451.    42  E.  3.  11.    42  Aff.  PI.   17,    z 
H.  4.  14. 

(<?)  2  Inft.  395^. 

(/)  Sheph.  Prac.  Couns.  305. 
.  (^J  I  Rolls  Abn  888.  PL  6.  Sheph.  Prac.  Couns.  299. 

It 
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It  IS  plain  from  the  conftruftion  of  the  ftatute 
of  treafon,  25  JE  3.  that  the  word  "  lands,",  did 
not  in  a  ftatute  include  aufeot  trujt\  for  in  that 
ftatute,  the  words  "  lands  and  tenements"  are 
found,  and  yet  that  ftatute  did  not  extend  to 
tr/!v  and  trufts^  which  is  remedied  by  the  ftatutes 
of  33  Hen.  8.  cap.  £o.  and  27  H.  8. 10  (r), 

ft 

But  the  ftat.  26.  H.  8.  cap.  13.  did  extend 
to  iifcs  {$)  ;  becaufe  that  ftatute  exprefsly 
enadsy  that  the  offender  (hall  lofe  all  fuch  lands, 
tenements,  and  hereditaments,  which  any  fuch 
offender  fliall  have  'of  any  eftate  of  inheritance 
ut  uft  or  poCeffion  by  any  rights  title^  or  means^ 
which  word  ^  ufe^^  Lord  Oike  fiiys  was  ne* 
^^JP^Ty  to  he  added,  for  by  the  common  law, 
^n  ufey  which  was  but  ^a  trufi  and  coTifidencCy 
was  not  forfeited  by  attainder  of  treafon.    * 

Accordingly,  we  find  in  a  cafe,  11  H.  7.  23. 
P].  10.  in  which,  in  trefpafs,  it  was  pleaded,  that 
one  feized  ia  fee,  enfeoffed  ^,  B,  and  C,  to  the 
nfe  of  himfelf  and  his  heirs,  and  afterwards  the 
fl^ntiff  fued  execution  againft  the  land  on  a 
ftatute  merchant.  Bedey  Juft.  faid,  if  this  plea 
be  good,  it  muft  be  by  the  ftatute  of  Richard 

{r}  3  loft.  19  Hard.  492.  Cro.  Jac  513.  PI.  ^3. 
(V  ^'^  Ncyil's  Cafe,  7  Rep, 
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the  jrf.  of  feoffments  to  others  ufe^  and  this  Is 
not  in  the  cafe  of  a  ftatute. 

And  in  another  cafe,  21  H.  7. 19  h,  Pl.  31.  on 
elegit^  the  IherifF  returned,  that  the  defendant 
had  nothing  in  the  cafe,  except  ah  ufe.  Rt  per 
curiam^  a  new  elegit  (hall  iffue  againft  the  lands 
in  ufe.  But  Broke^  in  abridging  this  cafe,  Tit 
elegit^  PI.  II.  fays,  Etjic  vid  elegit  puis  elegit 
et  de  terre  en  ufe.  Quaere  per  qua  leqe? 
Videtur  per ^atutum  de  Richard  the  ^d. 

And  in  the  cdX^oi  Pratt\,  Colt,  in  21  Car.- 
2.  The  plaintiff  had  a  judgment  againft  A,  and 
brought  his  bill  againft  his  heir  to  fubjedt  cer- 
tain lands,  which  he  had  a  decree  oi  the  court 
of  Chancery  for  (^),  upon  a  triift  for  his  father 
and  his  heirs,  to  fatisfy  his  debt ;  and  the  defen- 
dant  demurred,  and  the  demurrer  was  allowed. 
And  the  Lord  Keeper  conceived  this  all  one 
with  Bennet  and  Box's  cafe  (1/),  in  which  Chief 
Juftice  Hidej  Chief  Baron  Hales.,  and  Jufticc 
}Pyndham  were  of  opinion,  on  hearing  counfel 
on  both  fides,  that  trii^  lands  (x)  were  not,  nor 
ought  to  be  deemed  as  affets  in  equity. 

ftj  I  Ca.  Chan.  128. 

fuj  I  Chan.  Ca.  10. 

{x)  Vid*  Stat.  Frauds,  29  dar.  2,  this  remedied. 

From 
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From  the  above  authorities,  it  feems  clear  that 
ufes  and  trujts  were  not  fubjeft  to  executions 
at  common  law  [y)y  and  the  circuipilance  of  the 
cafe  of  the  King's  debtor  being  univerfally,  in  all 
the  cafes  where  it  occurs,  conlidered  as  a  cafe 
<lepending  upon  prerogative,  by  which  the  King 
was  privileged  not  to  lofe  his  debt,  wherever  his 
debtor  had  either  the  ejlate  or  tkeprqfits  of  the 
tftatCy  proves  as  ftrongiy  as  ^  feries  of  adjudged 
cafes  would  do,  that  the  convcrfe  propofition 
holds  as  to  the  fubjeft ;  to  which  may  be  added^ 
the  ftatutes  a&ually  made  to  fubjed:  ufes  and 
Irufii  to  the  debts  and  judgment  of  the  pernor 
of  the  profits..        ' 

The  ftatute  of  i  Rich.  3.  c.  i.  is  the  firft  fta- 
tute  which  fubje&ed  ufes  to  an  execution  upon 
a  judgment. 

This  ftatute  enaded,  that  every  eftatc,  feoff- 
roenty  gift,  rcleafe,  ^c,  made  or  had  by  any  pei- 
fon  or  perfons,  and  all  executions  had  or  made, 
fliould  be  good  and  effedihual  to  him  to  whom 
it  was  made,  againft  the  feller,  feoffor,  Kc.  and 
againft  all  others  having  or  claiming  any  title 
4>r  intereji  in  the  fame  only  to  the  ufe  of  the 

{j)  Hard.  488.  495,  496.  3  Chan.  Rep.  20.  \  1  Rep. 
92,  93.    Dyer,  160.  b. 
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fame  feller,  feoffor,  donor,  granter,  tUc.  or  his 
heirs,  at  the  time  6f  the  bargain  andfale^  Kc. 
The  ftatute  of  i  Rich,  3.  of  courfe  became  ob- 
folete  after  the  ftatute  of  ufes,  27  Hen.  united 
the  pofleffion  and  the  ufe. 

But  the  fubfequent  revival  of  ufes  under  the 
name  of  trufts  called  for  a  further  ihterpofition 
of  the  legiilature,  and  a  claufe  was  introduced 
in  the  ftatute  of  frauds,  29  Car.  2.  cap.  ^.fec. 
10,  which  purfues  the  language  of  the  ftat.  of 
the  I  Rich.  3.  as  to  ufes  in  refpect  of  trufts. 
It  enafts,  "  that  it  fhall  be  lazvful  for  every 
(heriff  or  other  officer,  to  whom  any  writ  or 
precept  is  or  (hall  be  direfted  at  the  fuit  of 
ihy  perfon  or  perfons,  of,  or  for,  or  upon  any 
judgment,  ftatute,  or  recognizance  thereafter 
to  be  made  or  had,  to  doy  make^  and  deliver 
execution  unto  the  parties  in  that  behalf  fuing, 
of  all  fuch  lands,  tenements,  reftories,  tithes, 
and  other  hereditaments,  as  any  other  perfon 
or  perfons  bCy  in  any  manner  or  wife,  feifed  or 
poffeffed,  or  thereafter^.^//  be  feifed  or  poffcf- 
fcd  in  trujt  for  him^  againft  wham  execution 
is  fo  fuedj  like  as  the  flieriff  or  other  officer 
might  or  ought  to  have  done,  if  the  faid  per- 
fon againft  whom  execution  thereafter  ftiould 
be  fo  fued,  had  been  feifed  of  fuch  lands,  STc. 
of  fitch  eftate,  as  ^hey  be  feifed  of  in  truft  for 

hinj 
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him  at  the  time  of  thi  faid  execution  fued ; 
which  lands y  9Cc*  by  forced  and  virtue  of  fuch 
execution,  (hall  accordingly  be  held  and  en- 
joyed, freed  and  difcharged  from  all  incum- 
brances of  fuch  perfon  a3  (hall  be  fo  feifed  or 
pojffejed  in  truft  for  the  perfon  againft  whom 
fuch  execution  (hall  be  fued.     And  if  any  cef- 
tui  que  trujt  thereafter  (hdl  die  leaving  a  truft 
in  fee  fimple  to  defcend  to  his  heir,  then,  and 
in  every  fuch  cafe,  fuch  truft  (hall  be  deemed 
and  taken  aflets  by  defcent,  and  the  heir  (hall 
be  liable  and  chargeable  with  the  obligation 
of  his  anceftors  for  or  by  reafon  of  fuch  aflfets, 
as  fully  and  amply  as  he  might  or  ought  to 
have  been,  if  the  eftate  in  law  had  defcended 
to  him  in  po(reflion,  in  like  manner  a$  the  trujl 
defcended;  "  any  law,  cuftom,  or  ufage  to  the 
contrary,  in  anywi(e  notwithftanding." 

Now,  as  the  liability  of  lands  held  in  truft  to 
an  execution  upon  a  judgment  againft  the  cef- 
tui  que  truft y  depends  upon  the  power  vefted  in 
the  (herifF,  by  the  feftion  of  the  ftatute  of  frauds 
laft«*riientioned,  it  feems  it  muft  be  cor^fined 
within  yi/cA  limits  as  the  ftatute  has  prefcribed 
•  to  the  execution  of  the  power  ;  and  as  the  power 
is  cautioufly  cotifined  ^*  to  do,  make,  and  de- 
f^  ^ver  executioi)  unto  tlie  paf ty  in  that  behalf 

"  fuing, 


■ 
I 

.1 


6l8-  OP    NOTICE 


€€ 


fuing,  of  aliykcA  lands,  tenements,  8Cc.  as  any 
other  perfon  or  perfons  be  in  any  manner  or 
wife  feifed  or  pofiefled  of  in  truft  for  hint 
againft  whom  execution  is  fo  fued,  like  as 
the  fheriiF  or  other  officer  might  or  ought  to 
have  done,  if  the  fame  perfon  againft  whom 
•*  execution  thereafter  ftiouid  be  fo  fued,  had 
•*  been  feifed  of  the  lands,  8(c.  of  fuch  eftate, 
**  as  they  be  feifed  of  in  truft  for  him  at  the 
**  time  of  the  f aid  execution  fued,**  it  is  appre-^ 
•hended  that  no  execution  can  attach  under 
this  ad,,  except  on  lands  of  which  another  per- 
fon or  perfons  be  feifed  or  pojeffed  in  truft  for 
the  perfon  eigainjl  whom  execution  is  fued  at 
THE  TIME  of  thefaid  execution  fued. 

Thus  where  A  feifed  of  lands  in  fee,  con- 
veyed them  in  October,  1682,  in  confideration 
of  1270/.  to  B  and  his  heirs,  who  was  only  a 
truftee  for  C  and  his  wife  and  their  heirs.  And, 
by  indenture,  in  December,  1682,  between  B  of 
the  one  part,  and  C  and  E  his  wife  and  their 
fon  D  on  the  other  part,  it  was  agreed  (2)  that 
B  (hould  ftand  feifed  of  the  premifes  to  the  in- 
tent that  C  and  his  wife  (hould  take  40/.  a 
year  for  their  lives,  and  that  the  reft  of  the  pro- 

[%)  Hunt  V.  Colefi>  et  al.  ComynB  Rep.  226. 
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fits  (hould  be  paid  to  D  and  the  heirs  of  his 
body.  The  leffor  of  the  plaintiff  in  ejedment,  in 
Trin.  Term,  1695,  recovered  judgment  againft 
i>  on  a  bond.  In  Jufyy  1 699,  E  and  D  bor« 
rowed  600/.  of  G  the  defendant,  and  fpr  a  fe^ 
curity  By  by  their  diredtion,  mortgaged  the 
premifes  to  the  defendant  for  500  years.  The 
Icflbr  of  the  plaintiff,  in  17 14,  obtained  judgi 
ment  on  ^fdre  facias  upon  the  firft  judgment, 
and  upon  this  took  out  execution  by  elegit; 
and  the  flieriff,  after  an  inquifition  which  found 
that  Z)  was  feiied  in  fee,  extended  one  moiety, 
and  delivered  it  to  the  leffor  of  the  plaintiff: 
and  the  doubt  was  if  he  had  any  title  by  the 
flat.  29  Car.  a.  c.  3.  And  after  argument  by 
Sir  Conjtantine  Phipps  on  one  fide,  and  Sir  Ed- 
ward  Norihexf  on  the  other,  it  was  determined 
by  Mr.  Juflice  Tracey  that  the  execution  was 
not  good ;  for  the  words  at  the  time  of  the 
execution  fued,  referred  to  the  fei^n  of  the 
tniftee,  and  therefore  if  the  truflee  had  con- 
veyed the  lands  before  execution  fued,  though 
he  wasfeifed  in  truft  for  the  defendant  at  the 
time  of  the  judgmenij  the  l^nds  could  not  be 
taken  in  execution.  And  Sir  Edward  Northey 
faid,  that  ever  fence  the  aft  fuck  conferuciion 
had  been  thought  agreeable  to  the  (latute, 
^ough  he  did  not  know  it  had  ever  been  ju- 
dicially 
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Acially  determined.  And  a  cafe  was  mentioned 
by  Mr.  Juftice  Traccy  from  Serjeant  Che/hire's 
notes,  where  this  opinion  Teemed  to  be  allowed 
by  Lord  Trevora  and  was  not  contradifted  by 
the  court. 

Now,  fince  according  to  the  txprefe  letter 
and  judicial  conftrudkion  of  this  ftatute,  lands 
held  in  trud  are  only  liable  to  execution  on 
judgments,  where  the  truftee  is  feifed  or  poC- 
fefled  of  them  at  the  time  of  the  execution 
fued^  it  feems  to  follow  as  a  necejfary  confe^ 
quencey  that  where  lands  are  m  the  hands  of  a 
truftee  at  the  time  of  the  fale  and  conveyance 
by  the  ceftuique  <n(^, /u>//c^  of  judgments  againft 
the  ceftui  que  truft  is  immaterial  to  the  title 
of  the  purchafer;  for  judgments  are  not  fpe- 
cific  liens  iipon  lands  held  in  truft,  fuch  lands 
are  merely  liable  to  execution  in  thefeiftn  or 
pojeffion  of  the  truftee  of  a  perfon  beneficially 
entitled  at  the  time  of  execution  fued  out. 
The  ftatute  of  frauds  has  merely  invefted  the 
(heriflf  with  a  power  to  make  and  deliver  exe- 
cution unto  the  party  fuing  of  lands,  S!c.  of 
which  a  truftee  is  actually  feifed  or  pofTefted  in 
truft  for  him  againft  whom  execution  is  fued 
at  the  time  of  execution  fued.  If  the  truft  de* 
termines  btfore  execution  fued  out,  fuch  lands 

are 
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are  riot  liable  at  law,  and  confequently 
not  in  equity,  for  equity  follows  the  lawi 
and  at  common  law  we  have  feen  that  landa 
in  ufey  or  in  trujly  were  not  liable  to  judg- 
ments, and  they  are  not  fubjedb  to  execu- 
tion on  a  judgment  by  Jtatute  law,  utilefs  the 
truftee  of  the  perfon  againft  whom  execution 
is  filed,  be  feifed  or  poflefled  thereof  at  the 
time  of  the  execution  fued  out.  It  is  perfectly 
clear  that  an  elegit  could  not  be  executed 
upon  a  truft  eftate  fold  and  conveyed  to  the 
purchafer,  either  by  the  common  law  or  under 
the  flatute ,  if  fuch  lands  therefore  were  liable 
to  a  judgment,  it  mujl  be  through  the  medium 
of  a  court  of  equity  by  bill  for  relief,  and  to  fub- 
jeA:  the  lands  to  the  debt  in  the  hands  of  the 
purchafer :  but  there  is  no  ground  for  equity  to 
give  fuch  relief,  becaufe  the  object,  in  relpeft 
of  which  relief  is  aiked,  is  not  fuch  as  a  judg* 
ment  attaches  upon  as  a  lien  at  law  or  in 
equity.  If  th^  fubjeit  were  liable  at  law  to  the 
execution,  but  protected  by  equity^  fuch  court 
might  and  does  daily  give  relief;  but  the  fub- 
jeft  is  not  proteftcd  from  the  execution  by 
equity,  but  is  in  itfelf  7iot  the  object  of  an 
execution,  having  pajfed  out  of  the  feifin  and 
pofleflion  of  the  truftee  before  execution  fued 
out,  into  the  handi  of  a  purchafen    In  this 

«fpeft 
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refpcft  it  fcfemblcs  flock  or  a  legacy,  neither 
of  which  a  court  of  equity  will  purfue  under 
an  execution  by  way  of  relief,  becaufe  they  are 
not  the  objects  of  an  execution  at  law.  There-* 
fore  when  a  purchaier  takes  an  eilate  from  a 
cejlui  que  truji  and  his  truflee,  before  execu-^ 
tion  awarded  againft  fuch  cejtui  que  trujt  on  a 
judgment,  he  thereby  acquires  that  which  is 
not  the  fubject  of  dn  execution  on  a  judgment 
againft  the  perfon  of  whom  he  purchaied  at  law^ 
nor  confeqnently  in  equity^  and  then  notice  of 
the  judgment  cannot  be  material,  fince  that 
judgment  ceafes  to  attach  upon  the  property^ 
if  it  be  not  in  the  feifin  or  pofTeflion  of  the 
truflee  of  hii;n  againfl  whom  execution  is 
fued  out,  at  the  time  when  execution  is  fued 
out. 

The  cafes  and  authorities  to  which  we  havtf 
lafl  referred,  relate  to  trujs  of  the  freehold  or 
inheritance ;  but  it  is  apprehended  that  th^ 
fame  principle  is  applicable  to  leafehold  or  chat- 
tertrufts,  whether  we  confider  them  as  fubj^ft 
to  execution  at  common  law,  or  under  the  fla- 
tutes  of  Wejiminjler  or  of  frauds ;  for  it  feems 
perfeftly  clear  that  execution  could  only  be 
had  of  the  goods  and  chattels  which  the  debtor 

?  had 
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had  tempore  executionis,  or  the  day  of  the  writ 
awarded,  or  rather  at  the  time  it  is  lodged  in 
thejheriff^s  hands  (a). 

And  it  appears  that  courts  of  equity  have 
governed  themfelves  by  this  rule  in  cafes,  where 
they  have  interpofed  to  fubjeft  property  of  this 
nature,  under  the  jurifdiftion  and  influence  of 
iuch  courts,  to  execution. 

Thus,  in  the  cafe  of  Angell  v.  Draper  (b)^ 
the  bill  was,  that  the  plaintiff  had  obtained 
judgment  againft  T  S^  for  loo/.  and  that  the 
defendant,  upon  the  pretence  of  a  debt  due  to 
htmfelf,  and  to  prevent  the  plaintifTs  having 
the  benefit  of  his  judgment,  had  got  goods  of 
JS  Cff  great  value  into  his  hands,  fufficient  to 
fatisfy  iiis  debt,  with  a  great  overplus,  and 
prayed  an  account  and  difcovery  of  thefe  goods. 
The  defendant  demurred  bectufe  that  the  plain- 
tiff had  not  alledged  that  he  had  fued  out  ex- 
ecution, and  had  aftually  taken  out  a  ^eri 
facias 'y  for,  until  he  had  fo  done,  the  goods 
were  not  bound  by  the  judgment,  nor  the  plain- 
tiff intitled  to  a  difcovery  or  account  thereof. 
Etper  curiam,  aflow  the  demurrer :  The  plain- 

{a)  3  Atk.  739. 

fi)  I  Vcrn.  399. 
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tiff"  ought  actually  to  have  fued  out  exeeuticit 
before  he  liad  brou^t  this  bill.  . 

Soin  thecareof-y/jiW^^B.  Watts{c\  in  which 
a  judgment  creditor,  who  had  not  taken  out 
execution,  brought  a  bill  againil  the  defendant 
to  redeem  hlni>  who  was  a  mortgagee  of  the 
leafehold  eftate:  The  Mafter  of  the  Rolls  (Sir 
William  Forte/cue)  faid  the  cafe  laft  ftated 
was  a  ftronger  than  this,  becaufc  there  feemed 
to  be  fraud.  In  the  prefent  cafe  there  lyas  not 
the  lead  fuggeftion  of  fraud,  the  defendant  be- 
ing a  fair  and  boiiajide  creditor  by  mortgage. 
There  was  a  cafe  of  King  v.  Marjlialy  lail 
term,  upon  a  bill  by  a  judgment  creditor  to 
redeem,  which  came  on  before  Lord  Hard- 
wickcj  when  he  ajked  for  the  writ  of  ezecu- 
/(OHi-and,  upon  its  being  produced,  admitted 
the  judgment  creditor,  for  this  reafon,  to  re- 
deem. For  want  of  its  being  taken  out  now, 
the  bill  muft  be  difmlfled,  becaufe,  till  execu- 
iioH,  tlie  ptaintilT  has  no  lien  on  the  leafehold 
eftate,  and  decreed  accordingly. 

The  reader  will  no  doubt  have  obferved,  that 
in  the  cafes  of  Angell  v.  Draper^  and  Sherley 
and  Watts  tad  ftated,  the  plaintiffs  were  unable 

(c)  Shirley  v.  Watu,  3  Atk.  100. 
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to  tfhfercfe  their  executions  at  law  againft  the 
^goods  in  the  one  cafe,  and  the  leafehold  eftate 
in   the  other,    the  fame  being   h3rpothecated 
or  pledgied,  and  redeemable  only  by  the  inter- 
pofitiQn  of  a  Court  of  Equity.     It  was  there- 
lore  neceflary  to  apply  to  a  Court  of  Equity, 
on  the  common  equity,  among  creditors  of  re- 
deeming each  other;   but  though  the  Court 
admitted  the  right  to  redeem,  it  was  clearly 
held,  in  both  injlancesy  that  the  plaintiffs,  in 
order  to  intitfe  themfelves  to  the  interpofition 
of  the  Court,   mufl  firfl  fue  out  executions 
that  is,  they  mufl  firfl  intitle  themfelves  to  an 
execution  at  lazv,  and  it  was  admitted,  that 
when  that  was  done,  they  would  then  be  in- 
titled  to  the   equitable    interpofition   of    the 
Court,  to  enable  them  to  redeem  thefe  chattels, 
which,  beyond  the  lien  of  the  mortgagees  there- 
on, were  the  proper  fubjefts  of  an  execution  at 
law,  and  only  protefted  by  the  predicament  in 
which  they  flood  from  that  execution,  without 
the  interpofition  of  a  Court  of  Equity. 

If  thefe  obfervations  are  well  founded,  it  is 

apprehended  that  the'fherifF  cannot,    at  law, 

execute  a  judgment  upon  a  term  of  years  held 

.  in  trufl,   unlefs  it  be  held  in  trufl  for  the  per- 

fon  againfl  whom  execution  is  fued  out^  at  the 

S  s  time 
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time  of  the  writ  awarded;  and  that  if  it  bcf 
neceffary  to  go  into  a  Court  of  Ekjuity  to  affift 
fuch  execution  againft  a  truft  eftate,  the  plain- 
tiff in  equity  muft  firft  place  himfelf  in  tha< 
fituation  which  intitles  him  to  execution  at  law, 
independant  of  the  .equitable  predicament  in 
which  the  obje6t  of  his  ^execution  happens  to 
be  placed,  and  then  his  fuccefs  will  depend 
upon  his  (hewing  thiX.  he  is  intitled  to  the 
equity,  which  he  prays  by  his  bill. 

Chattek  real,  or  terms  for  years,  are  erf"  twa 
kinds. 

Firft,  terms  irt  grofs. 

Secondly,  terms  attendant  upon  the  inherit-* 
ance. 

Terms  attendant  upon  the  inheritance  may 
again  be  divided  into  two  kinds. 

Firft,  Terms,  the  purpofes  of  whofe  creation 
are  anfwered,  and  which  attend  the  inheritance 
by  prefumption  of  Equity. 

Secondly,  Terms,  the  purpofes  of  whofe  cre- 
ation are  anfwered,  and  which  have  been  ex- 
prefsly  afligned  to  attend  the  inheritance. 

1  ft.  As  to  terms  in  Grofs,  or  Terms,  the  pur- 
pofes of  whofe  creation  are  not  anfwered,  but 
which  are  in  the  condition  of  bearing  fruits>  it 

feems 
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(eems  not  to  admit  of  a  doubt,  but  that  the 
reverfioner  or  remainder  man,  expeftant  upon 
the  determination  of  fuch  terms,  has,  during 
that  ftate  of  fruftification,  no  greater  or  other 
intereft  therein,  than  a  mere  right  to  re- 
deem them,  on  fulfilling  the  purpofes  of  their 
creation.  Such  terms,  therefore,  are  not  fub- 
JC&  to  an  execution  at  common  law,  on  a  judg- 
ment againft  the  reverfioner  or  remainder  man 
of  the  inl^eritance ;  becaufe  at  law  we  have 
feen  they  are  confidered  as  feparated  from  the 
inheritance,  and  as  a  diftinft  and  different  fpe- 
cies  of  property,  the  law  taking  no  notice  of 
any  ownerfliip  diftindt  from  the  legal  cftate; 
and  that  they  are  not  liable  to  an  execution, 
under  the  ftatute  of  frauds,  feems  a  necefTary 
con(equence  from  the  decifion  in  the  cafe  of 
Lyjter  v.  Dolland{d)y  by  which  it  was  de- 
termined, that  the  equity  of  redemption  of  a 
mortgage  term,  is  not  within  that  claufe  of  the 
(latute  of  frauds  which  relates  to  judgments. 
Such  terms,  therefore,  are  only  fubjefted  to 
judgments  in  equity,  by  virtue  of  the  equity 
which  permits  fubfequent  incumbrancers,  and 
creditors  to  ftand  in  the  place  of  their  debtors, 
and    by  redeeming   prior  incumbrances  upon 

^^J  Sufra  tt  I  Vcz.  Jun.  431.  3  Bro.  Rep.  Ch.  478. 
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their  property,   lay  it  open  to  an  execution, 
which  fuch  Court  will  aid. 

2dly.  As  to  terms,  the  purpofes  of  whofe  crea- 
tion are  anfwered,  but  which  have  not  been  affign- 
ed  to  attend  the  inheritance,  their  liability  wiU^ 
it  feems,  depend  on  the  kind  of  conneftion  or 
relation  there  is  between  the  ownerlhip  of  fuch 
term,  and  of  the  inheritance,  that  forms  their 
union  in  equity,  or  gives  the  former  the  quality 
or  capacity  of  being  confidered  as  attendant 
upon  the  latter- 

Now  we  have  feen  (e),  that  the  conneftion  or 
relation  that  fubfifts  between  the  ownerQiip  of 
fuch  term,  and  of  the  inheritance  which  forms 
their  union  in  equity,  or  gives  the  former  the 
quality  or  capacity  of  being  confidered  as  at* 
tendant  upon  the  latter,  where  no  truft  is  de- 
clared for  that  purpofe,  is  merely  by  conftruc- 
tion  in  equity,  founded  upon  the  conclufion, 
that  fuch  attendancy  is  convenient  and  de- 
firable  for  the  protection  of  real  eftates,  and 
to  keep  them  in  a  right  channel^  by  which 
means  the  dominion  of  them  is  prefcrved  in- 
tire  (f). 

(t)  Supra.  (f)  Supru  391* 

But 
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But  it  has  been  obferved,  that  the  owner  may 
prevent  the  conftruftive  coalition  of  the  terms 
and  inheritance,  if  (for  any  particular  purpofes) 
he  thinks  fit  to  do  fo,  and  keep  them  as  diftindt 
as  they  were  at  the  creation  of  the  term,  by  de^ 
daring  his  intention  to  be/o ;  for  fuch  coalition 
is  merely  by  conllrudtion  in  equity,  upon  a  pre- 
fumed  acquiefcence  of  the  owner  of  the  in- 
heritance to  that  which,  prima  facie^  appears 
mod  for  his  benefit.  But  fuch  declaration  pre- 
cludes ail  ground  for  conftrudion  in  equity, 
and  puts  the  matter  intirely  upon  the  footing 
of  the  option  of  the  owner,  which  he  certainly 
has  a  right  to  make,  as  incident  to  his  property 
and  ownerlhip ;  whether  his  option  is  more  or 
lefs  convenient  in  the  end,  than  that  which 
equity  would  have  prefumed  for  him,  is  imma- 
terial, for ^uilibet  poteft  renunciare  juri  pro  fe 
tfitroductOf 

Now  if  it  be  admitted,  that  the  union  of  the 
term  and  the  inheritance  in  thefe  cafes,  depends . 
upon  the  acquiefcence  of  the  owner  (as  it  is 
prefumed  this  muft  be  admitted,  becaufe  equity, 
which  aims  to  efffeftuate,  will  never  make  a 
conftrudion  contrary  to  the  declared  intent  of 
the  parties  interefted) ;  and  if  it  be  likewife 
admitted,  that  a  truft  eftate  is  only  liable  to  ex- 

5  s  3  ecution 
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ccution  in  the  hands  of  a  truftee,  at  the  time  of 
execution  awarded,  then  it  feems  to  follow  as  a 
neceffary  confequence,  that  the  reverfioner  or  re- 
mainder man,  expeftant  on  the  determination  of 
fuch  terms,  together  with  his  truftee,  may  alien 
fUch  terms  abfolutely  independant  of  the  inheri* 
tance,  and  that  the  purchafer  thereof  will  be  inti- 
tled  thereto :  and  that  fuch  terms  in  the  hands  of 
the  alienee,  will  not  be  fubjeft  to  an  execution, 
on  a  judgment  againft  the  cejlui  que  truft :  now 
if  that  would  be  the  cafe,  if  fuch  terms  were 
aliened  for  a  valuable  conflderation,  feparate  and 
diftinft  from  the  inheritance,  there  appears  to 
be  no  reafon  why  a  purchafer  for  a  valuable 
confideration  of  fuch  term,  and  alfo  of  the  in- 
heritance, fliould  not  be  protected  during  the 
continuance   of  the  term  from   a  judgment, 
whether  he  purchafed  with  or  without  notice  ; 
becaufe,  as  to  the  term,  he  has  purchafed  a  fub- 
je6k,  not  liable  to  execution  on  a  judgment  at 
common  law,  or  under  the  ftatute  of  frauds; 
and  there  feems  to  be  no  equity  to  induce  a 
Court  of  Equity  to  fubjeft  fuch  term  in  the 
hands  of,  or  held  in  truft  for,  a  purchafer  for 
a  valuable  confideration,  to  a  judgment  againft 
the  vendor,  fuch  judgment  being  no  lien  there- 
on, either  at  common  law,  or  under  the  ftatute 
of  frauds  :  and  as  fuch  term  is  .perfectly  under 

5  the 
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ihe  direction  of  the  owner,  it  feems  that  if  the 
owner  dircfts  it  to  flow  in  the  channel  in  which 
the  inheritance  is  limited  by  the  purchafer's 
deed,  it  will  become  confolidated  with,  and 
part  of,  that  inheritance  fo  limited,  not  fo  as  to 
merge  and  extinguifh  in  that  inheritance,  but 
ib  as  to  continue  the  benefit  of  the  term  to  the 
alienee  of  the  inheritance. 

\yhen  a  judgment  creditor  takes  out  execu^ 
lion  ^ainft  a  remainder  man,  or  reveriioner 
expectant  upon  a  term  for  years  refulting,  or  in 
mortgage,  or  in  grofs  bearing  fruits,  and  finds 
timfelf  impeded  by  fuch  term,  there  appears  to 
be  an  obvious  equity  in  his  favour  to  intitle  him 
to  apply  to  a  court  of  equity,  to  fubjeft  the 
term  to  his  execution,  he  redeeming  the  mort- 
.gage  or  difcharging  the  demands  upon  it;  be- 
caufe  in  fuch  cafe,  the  execution  againft  the  term 
is  prevented  merely  by  fubfifting  trufts  with 
which  it  is  bound,  which  being  difchargcd,  it  be- 
comes a  truft  for  him  againft  whom  execution  is 
awarded  at  the  time  of  the  writ  awarded,  and^ 
confequently,  an  equity  arifes  under  the  ftatute 
of  frauds,  to  fubjeft  the  term^  beyond  the  charge 
thereon,  to  the  execution.  But  if  the  term  be 
parted  with  by  the  perfon  againft  whom  the 
execution  is  fiied,  before  execution  awarded,  fo 
that   fuch  term  ceafes  to  be  the  objedt  of  an 
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execution  at  law,  where  is  the  iuperior  equity  of 
a  judgment  creditor  to  better  his  cafe  in  equity, 
or  to  give  him  any  remedy  againft  a  purchafer 
for  a  valuable  confideration,  with  or  without 
notice,  that  he  has  not  at  law,  or  under  the  fta- 
tute,  or  to  change  the  rights  of  parties.  Why 
ihould  equity  go  further  than  the  law  ?■  I  know 
of  no  inftance  in  which  it  does  fo.  Elquity  in 
fuch  cafe  ought  to  follow  the  law,  and  as  the 
plaintiif  in  judgment  could  not  extend  the  land 
ii\  the  pofiefSbn  of  the  affignee  of  the  term  hold- 
ing beneficially,  fo  neither  ought  he  to  extend 
it  when  he  holds  in  trufl  for  a  purchafer  of  the 
inheritance.  Such  term  is  not  fhielded  againft 
an  execution  by  the  interpoiition  of  a  trufl  be- 
tween it  and  the  legal  owner,  in  which  cafes 
equity  withdraws  its  proteftion,  but  it  has  ceafed 
to  be  fubjeft  to  fuch  execution,  having  become 
the  property  of  a  purchafer  for  a  valuable  confi- 
deration,  before  the  judgment  creditor  had  gain- 
ed a  lien  thereon  by  taking  out  execution. 

3dly.  As  to  terms,  the  purpofcs  of  whofe  cre- 
ation are  anfwered,  and  which  have  been  ex- 
prefsly  affigned  to  attend,  the  inheritance.  It 
feems  reafonable  that  fuch. terms  fliould  not  be 
confidered  as  an  obflacle  to  the  execution  of 
judgments  againfl  the  inheritance,  when  held  in 
truft  for  a  perfon  who  is  afTefted  with  adual 
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notice;  becaufe  a  truft  of  a  term,  which  is  by 
exprefs  declaration  attendant  upon  the  inheri- 
tance, is  of  the  fame  nature  with  the  inheritance. 
It  is  a  (hadow,  an   acceflary  to  it,  for  other- 
wife  if  could  not  be  attendant  upon  it.     Such 
a  term,  and  the  inheritance  on  which  it  is  at- 
tendant,   become   confolidated.     Such    term, 
therefore,  goes  with  the  fee,  and  is  the  inheri* 
tance  itfelf.     Therefore  the  truftees  thereof  may 
be  confidered  as  truftees  for  all  incumbrances 
fubfifting  on  that  inheritance,  upon  which  it  is 
attendant,  and,  confequentiy,  for  creditors  by 
judgment  pending  its  attendancy,  unlcfs  it  be  in 
the  cafe  of  an  intermediate  purchafer  without 
notice,  in  which  cafe  a  court  of  equity  will  fever 
fuch  term  from  the  inheritance.     And  if  this  be 
a  juil  view  of  the  nature  of  a  term,  attendant  by 
exprefs  declaration  on  the  inheritance,  it  will 
follow  of  courfe,   that  whoever  takes  of  fuch 
truftee  an  aflignment  of  (uch  term,  with  exprefs 
notice  of  a  judgment  pending  its  attendance, 
takes  in  truth  to  that  extent,  an  afHgnment  of  a 
trufl  eftate,  with  notice  of  a  truft,  and,  confe- 
quentiy, takes  fubjedt  to  the  truft  of  which  he 
has  notice. 


To  refume  our  attention  to  the  fubjed  of  no- 
tice, 

A  decree 
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A  decree  made  in  a  Court  of  Equity  is  not  an 
implied  notice  to  a  purchafer  of  the  matter  de-^ 
temiined,  after  the  caufe  is  ended  {g). 

There  is  no  cafe  in  which  equity  has  de- 
termined the  property  of  goods  to  be  affedcd 
by  reafon  of  a  lis  pendens j  where  poffeflion  is  the 
principal  evidence  of  ownerfliip,  as  of  perfonal 
chattels  {h). 

If  there  be  (everal  mortgages  of  lands  lying  in 
a  regiftered  county,  each  of  them  being  regiftcr- 
cd  in  their  proper  order,  and  afterwards  the 
TaortQ3iQ^t  eigney  having  the  legal  eilate,  ad- 
vances a  farther  fum  of  money  to  the  mort-^ 
gagor,  the  regiftry  of  the  intermediate  incum- 
brances will  not  be  conftruftive  notice  of  theiti 
to  him,  to  take  from  him  the  benefit  of  prote(fi:* 
ing  himfelf  by  his  legal  title. 

Thus,  where  A  lent  money  on  lands  (/),  the 
mortgage  being  duly  regiftered,  and  afterwards 
B  lent  money  on  mortgage  on  the  fame  fecurity, 
and  his  mortgage  was  alfo  regiftered,  and  then 
A  advanced  a  farther  fum  on  the  fame  lands 
without  notice  of  the  fecond  mortgage;  it  was 

(g)  2  Atk.  392. 

[h)  2  Vez.  244. 

(/)  Bedford  <z;.  Backhottfe,  2  E.  Ca.  Abr.  615.  12. 

held. 
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I 

hdd,  by  Lord  Chancellor  Kingj  that  the  regif- 
termg  of  the  fecond  mortgage  was  not  conjtruc^ 
tioc  notice  to  the  firft  mort'gagee  before  his  ad- 
vancement of  the  latter  fums ;  for  though  the 
ftatute  avoided  deeds  not  regiftered,  as  again  ft 
^urchaiers,  yet  it  gave  no  greater  efficacy  to 
deeds  that  were  regiftered,  than  they  had  before* 

So,  in  a  latter  cafe,  where  W  advanced  ZooL 
on  a  mortgage  in  York/hire  [k\  and  regiftered 
it;  afterwards  K  lent  a  fum  of  money,  and  took 
a  judgment  for  it,  which  was  alfo  regiftered ; 
then  W^ advanced  a  farther  fum,  but  without  any 
cxprefs  notice  of  the  judgment ;  it  was  argued, 
on  a  bill  brought  by  W  to  foreclofe,  that  K 
ought  to  redeem,  on  paying  the  firft  mortgage ; 
for  that,  where  fuch  regifters  prevailed,  every  in- 
cumbrancer fhould  be  fatisfied  according  to  the 
priority  of  his  regifter ;  and  that  the  regiftering 
K's  judgment  was  conftruftive  notice  to  W^ 
fufficient  to  deprive  him  of  the  common  bene- 
fit of  a  Court  of  Equity,  whereby  a  firft  mort- 
gagee, without  notice,  was  to  hold  till  all  fubfe- 
quent  incumbrances  due  to  him  were  ^{charged. 

But  it  was  refolved,  that  thefe  ftatutes  avoid- 
ed only  prior  chaiges  not  regiftered,  but  did  not 

(i)  Wrightfon  it  alK  v,  Hudfon  et  aP.  2  E.  Ca/Abr. 
609-  7- 

give 
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give /ub/eguent  conveyances  regiftered,  any  far- 
ther force  againft  prior  conveyances  regiftertd, 
than  they  had  before;  and  that  to  have  affefted 
W,  K  ought  to  have  given  him  notice  when  he 
advanced  his  money;  for,  though  W  might  have 
fearched  the  regifter,  yet  he  was  not  bound  fo 
to  do. 

This  conftruftion  of  the  regiftcring  aft,  ap- 
pears to  me  confonant  to  the  general  principles 
of  law  and  equity  ;  for.  if  the  fecond  mortg^cc 
had  ufed  due  diligence,  he  might  have  informed 
bimfelf  by  the  regifter,  who  was  the  prior  mort- 
gagee, and  by  ferving  an  aftual  notice  upon 
himj  effeiftually  fecured  himlelf  againft  any  far- 
ther loan ;  and  therefore  this  cafe. falls  within  the 
common  rule,  that  where,of  two  perfons  equally 
innocent,  or  equally  blamcable,  one  muft  fufFer, 
the  lofs  (hall  be  left  with  him  on  whom  it  is 
fallen.  The  fecond  mortgagee  having  no  more 
claim  to  equity  than  the  iirft,  the  former  will 
be  left  in  poffeflion  of  the  benefit  the  law  gives 
him,  of  proteding  himfelf  by  the  legal  eftate. 

But  a  fubfequent  mortgagee  (/),  having  no- 
tice of  a  prior  mortgage  not  regiftcred,  will  not 
gain  a  priority  by  rcgifterihg,  becaufe  fuch  con- 
duft  is  confidered,  in  equity,  as  fraudulent,  and 

(IJ  Cowper')  Rep.  711. 

the 
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the  party  hath  that  notice  which  the  a&  of  par- 
liament intended  he  (hould  have. 

As,  where  AT,  in  1 7 1 8  {m)y  married  his  firft 
wife,  and,  on  the  marriage,  a  leafehold  eftate,  in 
the  poflTeflion  of  his  father,  was  covenanted,  in 
confideration  of  the  marriage,  and  her  perfonal 
eftate,  to  be  fettled  on  truftees, .  in  truft,  for  jV 
for  life,  then  for  his  intended  wife  for  life,  re- 
mainder to  the  iflue  of  the  body  of  N  by  his 
wife,  in  fuch  manner  as  he,  by  deed  or  will, 
fiiould  appoint.  The  marriage  was  had,  and  a 
(ettlement  made,  in  purfuance  of  the  articles ; 
the  wife  had  iffue,  and  died.  In  1 743,  N  mar- 
ried a  fecond  wife,  but,  previous  thereto,  entered 
into  articles  with  her  truftees  for  fettling  the 
very  fame  eftate  on  himfelf  for  life,  then  on  her 
for  a  jointure,  remainder  to  the  ifTue  of  that 
marriage;  and  a  fettlement  was  made  purfuant 
thereto.  The  eftate  was  fubjed  to  the  ftatute 
7  Queen  Aymej  cap.  20,  which  requires  regiftry* 
The  firft  marriage  articles  and  fettlement  were 
never  regiftered  ;  the  fecond  were.  NsACo  mort- 
gaged this  eftate,  as  abfolute  owner  thereof. 

The  bill  was  -brought  by  the  children  of  the 
firft  marriage,  to  have  the  benefit  of  the  fettle- 

{m)  Lc  Neve  <v.  Le  Neve,  i  Vez.  64.  3  Atk.  646. 
£t  viJ.  Cheval  v.  Nichols.  Strange,  664.  Et  Sheldon^ 
«r.  Cox,  Amb.  Rep.  6z^* 
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ment  made  on  them,. and,  in  order  theixto^  tor 
tave  the  fubfequent  articles  and  fettlement  pod- 
poned,  though  regiftered* 

The  ground  of  this  application  was,  that  the 
agent,  who  made  the  laft  fettlement,  had  notice 
of  the  firft.  And,  notice  to  the  agent  having  ' 
been  fully  made  out,  the  principal  queftion  was> 
whether  it  would  aiFedt  the  defendant's  pur- 
chafe,  -and  oblige  the  Court  to  poftponc  the  fe- 
cond  articles  and  fettlement  to  the  firft,  not- 
withftanding  the  regiftering  a6k. 

And  the  Court  determined  it  would;  for  the 
intent  of  the  adt  was  to  fecure  fubfequent  pur* 
chafers  and  mortgagees  againft  prior  fecret  con- 
veyances, by  letting  a  fubfequent  purchafer> 
having  regiftered,  prevail  againft  a  prior  fecret 
conveyance,  of  which  he  had  no  notice;  but  if 
he  had  notice  of  a  prior  conveyance,  which  was 
veftad  property,  that  was  no  fecret  conveyances 
The  ftatute  did  not  fay,  that  the  fubfequent 
purchafer  fhould  not  be  afFeded  by  any  equity 
whatfoever ;  therefore,  though  the  manifeft  ope- 
ration of  it  was  to  veft  the  legal  eft  ate  according 
to  the  prior  regiftering,  yet  it  was  left  open  to  all 
equity ;  for  there  was  no  danger  to  the  fubfe- 
quent purchafer,  who  might  refufe,  if  he  had 
notice  of  the  prior  good  conveyance. 

And 
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And  this  doArine  was  confirmed  in  the  Houfe 
of  Lords,  upon  an  appeal,  in  the  cafe  of  Lord 
Forbs  V.  Deniftony  which  arofc  in  Ireland  (»)• 

But  though  apparent  fraud,  or  dear  and  uti- 
doubted  notice  are  held  to  be  a  proper  ground  of 
relief  in  cafes  circumftanced  like  the  preceding 
ones  {p\fufpicion  of  notice,  though  a  Jlrong ' 
fufpidouy  was  held  by  Lord  Hardivicke  not  to 
be  fufficicnt  to  j^ftify  the  Court  of  Chancery  in 
breaking  in  upon  this  act  of  parliament.     And 
therefore,  where  a  mortgagee  (p),  of  lands  in 
MiddUfeXy  fwore  in  his  anfwer,  that,  to  his  be-- 
li^^  he  did  not  know  of  a  judgment,  which  had 
not  been  regiftered  until  after  his  mortgage  ex- 
ecuted; this  was  contradifted  by  one  witnefs 
imh/i  who  fwore,   that,   on  a  converiation  at 
which  fhe  was  prefent,  the  mortgagee  admitted 
that  it  was  true  "  he  knew  of  the  judgment,  but 
that  he  knew,  at  the  fame  time,  that  it  was  not 
regiftered,  and  what  were  afts  of  parliament  for^ 
unlefs  they  were  effeftually  obferved?"  Lord 
Hardwicke  faid,  that,  undoubt«dly,  this  was 
material  evidence,  but  then  it  was   only  one 

(n)  Recited  in  laft  cafe,  i  Vcz.  t-j.  2  Brown's  Pari, 
Ca.  425. 

{0)  Fid^  JoUand  v.  Stainbridge,  3  Vez.  Jan.  478, 
the  evidence  of  notice  oaght  to  amount  to  adlual 
frauds. 

(^)  Hinev.Doddi  2  Atk.  275. 
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witncfs  againft  the  anfwer  of  the  defendant^  and' 
the  evidence  amounted  merely  to  a  defendant's 
confejfion  in  contradiction  to  his  anfwer^  and 
was  cpntrary  to  a  pofitive  act  of  parliament 
made  to  prevent  any  temptation  to  perjury  from 
contrariety  of  evidence.  His  Lordlhip,  there- 
fore»  difmifled  the  plaintiff's  bill  as  to  this  part 
of  the  cafe. 

• 

I  have  not  met  with  any  cafe  wherein  it  hath 
been  determined  that  a  puifne  mortgagee,  where 
there  are  feveral  incumbrances  regiftered,  (hall 
protedt  himfelf,  by  purchafing'  in  an  eigne  in- 
cumbrance, which  brings  with  it  the  legal 
eftate  \  but  that  cafe  feems  to  fall  within  the 
fame  reafon  as  the  lail. 

It  is  evident,  from  the  preamble  of  the  2d  and 
3d  Ann.  c.  4,  that  the  objedt  of  the  legiflature, 
in  that  ftatute  (which  laid  the  foundation  of  the 
fubfequent  regiftering  adts)  was  to  enable  mort- 
gagors to  give  fuch  fatisfadtory  fecurity  to  mo- 
nied  men,  as  would  induce  them  to  advance 
their  money,  on  landed  fecurity,  to  perfons  in 
trade,  which  it  was  thought  would  tend  to  the 
national  benefit. 

The  mode  adopted  by  the  legiflature  to  efTeft 
this  purpofe,  was,  to  fecure  them  againft  prior 

claims^ 
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thiim^  by  eftablifliing  a  r^fli^,  where  all  in-» 
cumbnuices  that  affeAed  the  eftate^  might  be 
ieen ;  and  by  giving  fccurities  regiftered,  though 
pofterior  in  date,  a  priority :  but  it  was  not  ne- 
ceflary  to  alter  the  law,  as  to  the  priority  amongft 
incumbrances  re^flered;  for,  if  a  mortgagee 
neglects  fearching  the  r^iilry,  he  ceafes  td  be  an^ 
obje  A  of  legal  favour ;  and,  if  he  fearches,  and^ 
notwithflanding  there  be  an  incumbrance  priqr 
to  his,  lends  his  money,  he  takes  the  equitable 
eftate  only^  with  notice,  and,  having  voluntarily 
accepted  it,  of  cour(e  becomes  liable  to  the  in* 
cidents  and  contingencies  to  which  that  kind  of 
iecurity  is,  in  its  nature^  expofed. 

The  true  conftru6lbn  of  the  aA  thet^ore 
feems  to  be,  that  it  has  left  mortgagees,  whoie 
incumbrances  are  regiilered,  in  t^  fame  fitua- 
tion,  as  to  each  otber^  as  they  were  previous  to 
thefe  ftatutes.  In  which  cafe,  the  puifnc  mort^ 
gagee,  having  purchafed  in  the  firft  incum-* 
brance,  would  have  been  entitled  to  a  priority  • 
ht  having  the  bed  title  in  law,  and  as  much 
equity  as  the  mefne  mortgagee. 

It  is  an  infallible  rule,  that  a  mortgagee  may. 
In  a  court  of  equity,  proteft  himfelf  from  difco- 
vtry  of  his  title-deeds  if  he  denies  notice  (9}.  For, 

(f )  Senboufe  <&.  Earle,  2  Vez.  4$o.    Pcrrat  v.  ^llard, 
^Ch.Ca- 73.    IM.i3S.i3^^     iVern.27.     IZ^^^ 

Tt  -^  if 
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if  a  plaintiff  brings  his  bill  to  redeem  ever  Co 
ftrongly,  he  is  not  entitled  to  fee  the  mortgagee's 
title-deeds,  becaufe  a  third  perfon  may  find  out 
a  flaw. in  them.  The  rule  appears  to  be  the 
fame  on  motion,  where  there  is  to  be  a  fale  to 
raife  the  mortgage-money;  this  is  a  firft  princi- 
ple, and  not  to  be  argued,,  and  depends  on  the* 
denial  of  notice^ 

Thus,  where  the  plaiintiff's  bill  was  to  ieC 
aiide  a  conveyance  made  to  the  defendant  by  Ar 
on  the  ground  that  the  defendant  was  no  real 
purchafer  (r),  or,  if  he  were,  yet,  before  his  pur- 
cliafe,  he  had  notice  that  the  eftate  was  fubjedr 
to  a  truft  for  the  plaintiff,  and  that  a  leafe  in  th^ 
defendant's  cuftody  mentioned  it;  the  defen- 
dant Iwore  himfclf  a  purchafer  without  notice  of 
any  truft,  and  that  the  leafe  mentioned  no  fuch 
fruft.  The  plaintiff  replied.  The  defendant 
proved  his  purchafe,  and  the  plaintiff  proved  no^ 
hotice  upon  him.  But,  at  the  hearing,  it  wa» 
infifted,  that  he  ought  to  produce  the  leafe  tO( 
Ihew  there  was  no  mention  of  the  truft;  befides, 
the  anfwer  being  replied  to,  it  was  faid,  he  was 
bound  to  prove  it,  which  he  could  not  doy 
without  (hewing  the  deed;  for  he  took^  upon 
himfclf  to  judge  what  deed  would  amount  to 
siotice,  and  what  would  not,  which  he  ought  not 

(r)  Hall  V.  AtkinfoD,  i  £q«  Ca.  Abr.  333,  4. 

to 


to  do.  For,  implied  notice  being  as  ftrong  as 
lexprefs  notice^  if  thfc  leafe  mentioned  only  the 
date  and  parties  of  another  deed,  which  men* 
Honed  a  tmft^  it  was  deemed  an  implied  notice^ 
which  the  defendant  might  not  know;  and> 
therefore,  the  Court  ought  to  fee  it,  that  they 
might  judge  of  it. 

But  it  was  argued,  on  the  part  of  the  de* 
fendant,  that  being  a  purchafef^  by  the  ruld 
of  the  Court  he  was  not  obliged  to  produce  this 
leafe,  or  (hew  his  title;  that  this  was  an  at- 
tempt to  alter  that  rule,  by  a  fide-wind,  and 
that  it  was  as  eafy  to  fay  in  a  bill,  it  was  in 
(bme  of  the  deeds,  as  in  any  one  in  particular^ 
and  then  he  mud  expofe  them  all,  which 
would  be  of  dangerous  confequence  to  pur* 
chafers  k 

It  was  replied,  that  if  the  deed  were  not  pro* 
duced  {s\  then,  if  one  had  a  mortgage  with  a 
proviso  of  redemption,  yet  if  the  mortgaged 
was  hardy  enough  to  fwear  it  an  abiblute  pur* 
chafe^  and  the  mortgagor  had  no  counterparty 
he  mud  lofe  his  e(tate« 

•  - 

The  Matter  of  the  Rolls  thought,  that  as  tfcii 
cafe  was, the  deed  ought  to  be  produced;  but  the 

(s)  Hall  V.  AtkinfoOt  i  Eq.  Ca.  Ahr.  333, 4. 

Tt  a  Lord 
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Lord  Keeper  held  otherwife,  faying,  it  W^s  a  (ide^ 
wind  to  make  a  purchafer  expofe  his  title  (/), 
which  his  Lordfhip  would  not  do,  unlefs  the 
plaintiff  had  made  fame  proofs  tending  to  fal- 
iify  the  anfwer^  to  iitduce  him  to  it. 

And  where,  upon  a  decree  for  a  foreclofure 
nifi  (tf ),  the  defendant  moved,  that  the  plaintiff 
might  lay  the  deeds  bdfcxre  couniel^  in  order  to 
have  the  mortgs^  affigned  to  one  who  would 
advance  the  money,  it  was  infiflied,  that  fuch  an 
order  was  never  made.  And  fo  it  was  held  \  and 
the  Lord  Chancellor  accofdingiy  made  an  order 
that  the  plalntiflf  fhould  give  the  defendant  a 
copy  of  the  mortg:^  deed,  at  the  defendant's 
charge,  but  would  not  oblige  him  to  produce 
the  title  deecls^ 

But  where  the  mortgagee  confents  to  a  fale,  he 
thereby  fubmits  to  do  every  thing  which  is  ne- 
ceffary  to  a  fale  j  in  fuch  cafe^  therefore,  he  will 
be  compelled  to  produce  the  title-deeds,  the  in- 
fpe6tion  of  them  being  neceflary  before  a  fate 
can  be  made  (r). 

But  a  refufal  to  produce  the  title-deeds  {rf\ 
in  cafe  of  a  decree  of  foreclofure  nifi^^  feems  to 

(/)  Hall  <v.  Atkinfon,  i  Eq.  Cn,  Abr.  33  j,  4. 

(«]  Anonymous^  Mofcley,  246.    (jr)  lUd.    {j)  IbiiL 

^Jljc\'i'i%  f:  furni(h 
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fumifii  gcxx)  reafon  to  enlai^e  the  time  to  re« 
deem,  if  the  defendant  applies  to  the  Court  oo 
that  head. 

If  A  purchafes  an  eftate  (z),  with  notice  of  an 
incumbrance,  or  that  it  is  redeemable,  and  then 
fells  to  By  who  ha&  no  notice,  who  afterwards  fells 
to  Cy  who  has  notice ;  by  this  the  notice  to  Ay 
the  fifft  purchafer,  will  not  be  revived ;  for,  if  it 
were,  an  innocent  purchafer,  without  notice, 
might  be  forced  to  keep  his  eftate;  he  could  not 
fell,  and  would  be  accoimtable  for  all  the  profit^ 
received  ah  initia.  But  the  intereft  muft  be  the 
lame  in  everxf  refped,  or  the  principle  does  not 
apply. 

Upon  this  ground  (a),  where  Ay  who  was 
entitled  to  ihtt  equity  of  redemption  in  certain 
Jands,  had  brought  his  biU  ^inft  the  reprefen- 
tatives  of  B,  who  was  the  mefnc  purchafer,  and 
Jikewife  againft  C,  who  was  the  puifne  purchafer ; 
A  had  not  replied  to  the  anfwer  of  the  reprefen- 
tatives  of  B^  and  the  quedion  was,  whether  they 
fhould  not  have  been  brought  before  the  Court 
as  proper  parties?  Et  per  Lord  Hardwicke, 

(x)  Harrifon  v.  Forth,  Free.  Ch.  51.  Et  <v/V.  alfo 
Lowtber  <if.  Carlton,  Ca.  temp.  Talb.  1 87.  Sc.  2  Atk.  1 39. 
£t  wV.  Brandlyn  v.  Ord,  i  Atk.  571.  Sweet  v.  Southcote^ 
a  Bro.  Rep.  Ch.  66. 

(«)  liOwther  v.  Carlton,  Ca.  T.Talb.  187.  2  Atk.  139. 

Tt  3  Chan- 
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Chan,  the  reprefentatives  of  B  deny  he  {B)  had 
any  notice  of  ^'s  title  at  the  time  he  purchafed> 
and  it  is  admitted  on  all  hands  that  C»  who  pur^ 
chafed  of  jB,  had  notice  of  the  title ;  now,  if  I 
ihould  go  on  with  this  caufe,  I  (hould  deprive  C 
of  the  benefit  he  would  have  from  the  defence 
which  is  fet  up  by  ,the  reprefentatives  of  B.     It 
is  like  the  cafes  at  law  by  warranty,  8Cc.  where 
one  defendant  is  allowed  to  pray  in  aid  the  evi  - 
dence  of  another  defendant,  who  has  an  intereft 
in  the  thing  contefted,  if  it  is  of  ufe  or  advan- 
tage to  him  in  ftrengthcning  his  own  cafe.     And 
for  this  reafon,  his  Lordfliip  allowed  Ihe  ob^ 
jeftion,  for  want  of  parties  in  not  bringing  the 
reprefentatives  of -B  before  the  Court, 

Again,  where  a  bill  was  brought  to  difcover 
whether  the  defendant  (6),  who  was  affignee  of 
^  mortgage,  had  not  nolice  that  the  original 
mortgagor  was  only  tenant  for  life,  dating  that 
the  title-deed,  by  which  this  appeared,  was  in  the 
defendant's  hands ;  the  defendant  pleaded  that 
he  was  affignee  of  the  mortgage,  for  valuable 
confideration,  and  through  many  affignments 
from  perfons  who  had  no  notice.  It  wasargued, 
that  this  plea  was  not  good ;  for  it  (hould  have 
ftated,  whether  the  defendant  perfonally  had 
notice.     But  the   Mailer  of  the  Rolls  allowed 

(i)  Sweet  V-  Sonthcote,  z  Bro.  Rep.  CHao.  66. 

th« 
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tlie  plea,  holding  that  the  plaintiflFcould  nofcall 
njpon  the  defendant  to  fhew  whether  he  had  or 
had  not  notice  ;  for  whether  he  had,  or  had  not^ 
was  immaterial,  if  thofe  through  whom  he 
claimed  had  not,  he  having  a  right  to  avail 
himfelf  of  their  being  purchafcrs  without  no- 
tice- 

The  g^CTf^a?  principle  held  out  in  the  preced- 
ing cafes  that  a  mortg^ee  may,  in  a  court  of 
-equity,  protect  himfelf  from  the  difcovery  of 
title  deeds,  if  he  denies  ?totice,  has  been  con- 
siderably {haken  in  a  modem  adjudication. 

The  bill  ftated  the  following  cafe ::  -rf,  upon 
the  marris^  of  his  daughter  B  with  C  the 
plaintifi^  fettled  certain  freehold  eftates  lo  the 
ufe  of  himfelf  for  life,  remainder  to  the  ufe  of 
S  for  life,  remainder  to  the  children  of  the  mar- 
riage as  tenants  in  -common  in  tail,  and  .for  de- 
fault of  fuch  iifue  as  to  part  to  his  fon  2),  as  to 
the  reft  to  his  daughter  B  and  her  hufband  ia 
fee  (c).  A  continued  in  poffeffion  till  his  death, 
then  B  took  pofTeilion  and  continued  it  from 
that  time  and  became  entitled  to  the  poffef- 
fion of  the  title-deeds,  but  they  had  been  by 

Y^     (r)  toode  c  Blackburne,  3  Vez.  jun.  222.  Feb.  I2« 
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A  ot  D  delivered  to  the  defendant,  and  (he  had 
them  iq  her  cuftody.  The  defendant  fet  up  a 
mortgage  by  leafe  and  rcleaie  from  A  for  loco/. 
the  bill  chai^  that  neither  of  the  pluntiffs 
were  piivy  to  the  aK>rtgage,  or  that  they  did 
QOt  know  of  it.  or  that  the  deeds  had  not  been 
delivered  to  the  defendant  till  a  conllderable 
f  ime  after  the  death  of  At  and  prayed  that  the 
defendant  might  be  compelled  to  deliver  up  all 
the  title-<]eeds  and  evidences  in  hor  hands  or 
power  relating  to  the  premifcs.  The  defendant, 
as  to  fo  mqch  of  th«  hill  as  foiight  a  dtfcovery 
of  the  tit^'deeds,  pleaded  the  mortgage,  and  the 
plea  contained  averments  that  the  defendant  had 
no  notice  of  the  fetUement,  that  the  money  was 
ftill  due,  and  the  other  ufual  avermeqts,  and 
was  fupport§d  by  an  anfwer  denyii^  no- 
tice. On  the  behalf  of  th^  de^ndant  it  was 
contended,  that  againft  a  purchafer  for  a  valu- 
able confideration  without  notice,  the  court 
had  no  jurifdi^ion.  But  the  Lord  ChanceUoc 
over-ruled  the  plea  as  to  the  difcovery,  and  or- 
dered it  to  ftand  for  an  anfwcr  with  Uberty  to 
C^fcept. 

As  the  judgment  in  this  cafe,  if  it  he  law^ 

annihilates  in  a  great  degree  that  which  had 

been  previously  conftdercd   by  judge*  of  the 

moit 
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moft  diftinguUhed  eminence  as  an  infatlible 
rule  in  a  court  of  equity^  I  cannot  fuppofe  that 
had  this  cale  been  again  agitated  on  an  excep* 
tion  to  the  anfwer,  the  noble  Lord  who  made 
the  order  would  have  difmifled  all  attention 
to  the  antecedent  decisions  on  the  point  {d)i 
and  I  truft  its  importance  to  purchafers,  under 
which  denominatiom  mortgagees  are  clajjed^ 
will  exempt  me  frpm  being  thought  digreffive 
fron^  the  fubjeft  of  this  treatife^  in  offering 
foch  obfervations  as  appear  to  me  to  ariie 
tbeieoa. 

If  I  undcsrftand  the  fcope  of  the  arguments 
of  the  noble  Judge  who  decided  this  cafe^  I  takQ 
it  to  be  as  follows ; 

His  LonHhip  firft  ftated  the  impcntancft  of 
the  queftion  i^  its  efieA  on  fettlements^  by  en- 
ablii^  a  tenant  for  life^  with  whom,  in  the  or* 
dinary  courfe*  of  bufinefs,  the  title-deeds  reft, 
by  a  bad  mortgage  to  defeat  all  the  objefts  of 
the  Settlement. 

His  Loid(hip  then  fuggefted  <^  that  an  idea 
lUkd  4KCUTred  to  him»  and  that^  upon  full  co»* 

fideratiom 
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lidemtion,  it  remained  in  his  mind,  that  the 
plea  of  purchafe  for  a  valuable  cotnfideration 
was  djiiield  to  the  pojeffiouy  and  that  he  found 
it  very  difficult  to  imagine  a  cafe  in  which  it 
could  be  ufed  for  any  other  purpofe  than  to 
fiefend  the  actual  poffeffiou ;  and  his  Lordfhip 
cbferved,  that  it  was  very  truly  faid  by  the  At- 
torney General^  that  in  th&.  plea  it  was  not  (aid 
it  was  to  maintain  the  pq/P^ffiony:  that  no  fuch 
ftatement  could  be  found  in  any  pk^*;  for,  ex 
hypotheji,  the  defendant  was  in  pofleffion  of 
that  which  he  fought  by  the  plea  to  defend. 

"  His  Lordfliip  faid,  "  the  deeds  were  ziicidejit 
to  the  poflcflSDn,  They  were  iiot  confidered 
in  law  as  chattels,  but  follozoed  and  were  in- 
cident  to  the  eftate  in  the  hands  of  the  owner. 
jIt  law  they  belonged  of  right  to  the  owner^ 
and  did  not  go  to  the  cTcecuton"  //  was 
againft  all  confcience  to  refufe  to  defcribe 
thaty  which  the  other  party,  by  the  admiffion 
of  the  defendarUy  had  a  right  to.  recover. 

His  Lordfliip  admitted,  "  that  if  a  court  of 
equity  Was  to  make  a  mortgagee  difcover  how 
he  made  out  his  title  to  that  lancN)f  which  he 
was  in  pojjeffion^  there  would  be  no  confcience^ 
no  equity y  no  good  difc?rti/>9i,  even  to  enable 
-J  the 
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the  court  to  call  upon  the  defendant,  having 
paid  money  for  the  land  without  any  notice,  a 
title  perfectly  founded  in  confcience^  if  it  had 
any  foundation,  to  fet  forth  his  title. 

His  Lordftiip  faid,  "  there  were  cafes,  where 
the  court  would  have  no  hefitation  to  make 
him,  the  mortgagee,  defcribe  the  thing,  of  which 
he  was  in  pofleffion.  If  a  mortgage  was  made 
by  the  owner  of  an  eftate,  partly  fettled,  partly 
unfettled,  and  during  the  pofle01on  of  that 
owner  the  boundaries  had  been  confounded,  if 
a  perfoo  under  the  fettlement  filed  a  bill  to 
compel  the  mortgagee  to  fet  out,  not  the  title, 
by  which  he  claimed,  but  the  metes  and  bounds 
of  the  efiate^  fubjed  to  his  mortgage,  no  fuch 
idea  could  go  to  the  extent,  the  defendant  fup- 
pofed/* 

His  Lord  (hip  obferved  it  came  to  this: 
the  afiumption  muft  be,  that  Jhe  had  a  right 
to  tk^  deeds  as  a  fubfiantive  property  y  that  was 
as  chattels.  And  his  Lord  (hip  aiked,  ^'  where 
was  the  dillin<£tion  between  this  and  the  com* 
mon  cafe  of  goods,  for  which  trover  or  detinue 
Jay  P  A  peirfon  averring  that  he  was  in  fuch 
circuroflances,  that  he  could  not  defcribe  them, 
lequired  an  swcount  to  be   given    to  enable 

him 
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him  fo  to  do.  Suppofe  a  box  of  jewels  was 
pledged  by  a  pcrfon,  not  the  owner,  but  a 
mere  bailee,  the  pawnee  fuppofing  the  perfon 
in  pofleflion  aftually  the  true  owner,  and  there 
being  no  reafon  to  think  otherwife  :  there 
woukl  be  no  difficulty  in  a  court  of  equity  in 
vbliging  him  to  explain  andfet  out  that  pro- 
perty y  of  which  he  admitted  the  title  to  be  in 
another,  only  claiming  the  value,  for  which  it 
was  pledged ;  a  defcription,  that  would  make  it 
the  fubjed  of  an  adion  at  law," 

His  Lord(hip  faid,  *^  it  was  remarkable,  and 
he  did  not  blame  the  pleadings  for  it,  that 
though,  where  the  defendant  tvas  in  poffejfion 
of  the  lands^  he  mud  date,  that  he  made  the 
purchafe  from  a  perfon  in  a^ual  fetfin  and 
pofleffion  under  a  title  of  ownerftiip,  -and  it 
was  fo  dated  in  this  plea,  as  to  the  land,  it  was 

,  jiot  fo  ftatcd  as  to  the  title-deeds ;  for  the  Ian-  ^ 
guage  was,  that  be  had  the  dijpofal  of  them : 

fo  would  a  carrier :  fo  a  mere  bailee.  That 
it  was  not  a  ftatement,  that  he  was  |he  owner ; 
xior  could  it  be  fo  dated  with  truth  and  good 
confcience ;  for  a  tenant  for  life  could  not  be 
faid  to  have  the  ownerflbip  of  the  deeds.  It 
was  a  relative  oxonerfhip^  as  incident  to  the  title 
^'  the  lands.     The  title  and  Qxvnerfliip  were  in 
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the  plaintiff'.  The  right  was  claimed,  not  as  to 
a  peiibnal  chattel,  but  as  a  right  incident  to 
this  mortgage  i  and  (he  ^as  attempting  to  put 
the  plaintiff  under  a  difadvantage  by  retaining 
that,  with  regard  to  which  Jlie  could  have  ,no 
prqfit. 

His  Lorddiip  (aid,  ^*  it  wasprefied  in  theargu- 
gument,  and  ou^t  to  be  confidered,  what  thefe 
title-deeds  might  be.  If  there  were  none  of 
which  the  defendant  could  make  any  advantage^ 
flic  was  without  any  ben^ciat  intereft  or  prqfit 
to  herfelf  retaining,  what  might  be  a  profit  and 
advantage  to  the  plaintiff.  But  there  might  be 
among  them  a  term,  which  either  might  be  at-* 
tcndant  upon  the  inheritance,  as  a  fatisfied  term, 
or  a  term  amounting  to  a  freehold,  of  which  fbe 
might  make  advantage.  If  a.  fatisfied  term^  it 
would  be  abfurd  to  let  it  remain  in  the  hands  of 
the  defendant ;  for  the  only  effect  would  be  to 
leave  to  the  defendant  what  could  h^  dino  ad- 
vantage to  kerj  but  only  a  vexation  to  the 
plaintiff;  for  if  yft^  attempted  to  avail  herfelf 
of  It  improperly^  thou^  that  might  not  ap- 
pear to  a  court  of  law,  it  W9uld  appear  to  that 
courts  and  thqt  court  would  iwiterfere  to  pre* 
vent  that  improper  ufe  of  it.  On  the  other 
hand,  if  it  amounted  to  an  eftate  oi freehold^ 

which 
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which  would  enable  her  to  get  pofleffion,  he  did 
not  know,  that  that  court  could  compel  her 
to  deliver  up  that.  Till  the  difcovery  was  made, 
it  was  impoffible  to  know  whether  any  relief 
could  be  given/* 

In  order  to  form  an  opinion  upon  the  pro- 
priety of  the  order  made  in  this  cafe,  it  is 
neceflary  to  advert  for  a  moment  to  the  (itua- 
tion  of  the  parties  before  the  court,  and  then 
to  inquire  upon  what  principles  courts  of  equi* 
ty  have  hitherto  afted  injuch  cafes.  The  par* 
ties  contending  were  on  the  one  fide  a  mort- 
gagee, who  mufl  be  aflumed  (until  the  con* 
tniry  be  proved )  to  have  ufed  all  neceffary  in- 
<^uiries  to  afcertain  the  validity  of  the  title  of 
the  peribn  with  whom  he  was  contra6ting  to 
give  the  fecurity  offered,  and  to  have  taken  the 
onfy  precautions  that  can  be  pur/ued  in  deal- 
ing with  real  property ;  that  is,  who  had  dealt 
^with  a  perfon  272  poj^ej/ion,  had  fecured  to  him- 
felf  the  pofieQion  of  the  title-deeds,  and  had 
paid  a  full  conjideration  for  the  property  to' 
which  they  related.  On  the  other  fide,  a  per- 
fon claiming  alfo  for  a  valuable  conjideration 
under  the  fame  party  by  virtue  of  a  previous 
fettlement.  One  of  thefe  parties  muft  fuffer  a 
lois*  Nq  reafon  exiiled  as  between  two  inno- 
cent 
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ecnt  pcrfons,  in  a  moral,  view^  why  that  loft 
(hould  be  Qiifted  from  tlie  one  and  thrown  tipoi) 
tJie  other  (e),  untefs  the  laws  of  property  fa 
ordered  it.     "  An  hardfliip  ought  not  to  be  de- 
creed againft  one,  in  order  to  prevent  its  falling 
upon  another/*     Now,  it  was  clear  that  a/ /ait; 
the  perfon  claiming  under  the  fettlement  muft> 
if  the  fettlement  was  not  produced,  eventually 
kave  beeo  the  fufferer^  for  the  mortgagee  was 
in  poiieflion  of  fuch  a  title  as  would  have  en- 
abled him  to  recover  the  pof&ffion  againft  the 
perlbn  entitled  undert  he  fettlement,  if  that 
could  not  be  produced.     Thcproduftion  of  the 
mortgage-deed  would  have  entitled  him  to  re-^ 
cover  in  ejectment.    Therefore  no  defence  could 
have  been  made  without  the  interference  of  a 
court  of  equity  to  compel  a  difcoVery  and  pro- 
duAion  of  the  fettlement. 

The  fettlement^  therefore,  in  this  cafe  was^ 
as  defcribed  in  a  beautiful  altufion  by  that  great 
judge  Sir  Matthem  Ilale^  tabula  in  ndufragio^ 
There  was  no  falvation  for  either  party,  but  ift 
the  pofleffion  of  this  plank  with  the  pofleffidl; 
©f  it,  the  title  of  either  party  was  irrefiftablc. 

(f)  Ftr  Lord  Macclesfield,  \  ?.  Will.  747.//  viJ.  Srnfr^^ 

Under 
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Under  thefe  circumftances  what  jurifdiftton 
had  a  court  of  equity  ?  Such  court,  it  is  ap« 
prehended,  is  dormant,  unlefs  an  exilling  equi- 
ty, preponderating  on  one  fide,  calls  it  into  ac- 
tion. Where  was  that  equity  in  this  cafe  ?  The 
party  defiring  to  retain,  and  the  party  wilhing 
to  acquire  the  (ettlement  in  queftion  (for  that 
was  the  only  material  deed)  flood  precifely  in 
equal  equity  i  each  was  juftified  in  law  and  mo- 
rality in  ftruggling  for  the  fubjeft  which  both 
had  purchafed  ;  confequently  there  was  no  mo^ 
tive  for  fuch  court  to  a£t.  Such  court,  it  appears 
to  me,  muft  loie  fight  of  the  elements  of  its 
conftitution,  if  it  afted  on  fuch  an  occafion. 
The  queftion  then  of  ownerihip  of  the  deeds 
was  intirely  out  of  the  cafe ;  but  if  the  owner- 
ihip had  been  material,  the  1^1  owner  oi  the 
deed  was  not  before  the  court,  for  it  is  appre^ 
bended  the  truftees  of  a  fettlement  to  ufes  are 
the  legal  owners  of  the  deeds ;  with  them  they 
ought  to  reft,  and  if  in  the  ordinary  courie  of 
bufinefs  it  is  otherwife,  ''it  is  a  ufag^  better 
in  the  let  than  the  obfervance,''  as  it  leads  to 
great  fraud. 

"Riefe  are  the  principles  on  which  it  is  ap* 
prebended  courts  of  equity  have  aAed  in  cafes 

or 
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<3f  this  nature,  from  their  firft  inftitution  to  the 
prefent  tixnck 

The  law  upon  this  fubjeA  is  clearly  laid 
down  by  Lord  Nottingbamy  in  the  cafe  of  Sir 
William  Bqi/et  et  al\  v.  No/worthy  (f). 

Theplaintiff  WB  entitled  himfelf  as  fbn  and 
heir'of  £  4$",  who  was  the  only  daughter  and  heir 
tdJKy  who  was  brother  and  heir  of  H  JT,  whofe 
cfb^te  the  lands  were  formerly^  The  defendant 
E  N  was  a  purchafer  of  thefe  lands  from  per- 
ions  claiming  under  the  will  of  the  faid  H  K^ 
of  which  will  the  plaintiff  W  B  alltdged  there 
was  a  revocation  by  fome  iubfequent  deed  or 
will,  ^^  for  a  difcovery  thereof,  and  what  E  M 
feally  paid  for  the  purchafe,  and  what  deeds 
and  writings  he  had,  ^c*  the  bill  was  exhibited. 
The  defendant  pleaded  another  bill  brought  ifk 
the  Exchequer  for  the  fame  niatter,  and  after 
a  full  hearing  difmifled,  and  the  difmiffion 
figned  and  inroUed ;  and  further,  that  he  was 
a  purchafer  for  a  valuable  confideration  bona 
^de  paid  without  notice  of  any  revocation*  Th^ 
cafe  was  firft  brought  on  before  Lord  Bridj^^ 

(f)  25  Car.  2.  1673.    Finch's  Rep.  Eq.  102. 

_  « 
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vian^  who  had  got  wrong  in  the  proceedings- 
It  was  then  heard  before  Lord  Nottinghaviy 
who,  having  fet  the  caufe  right  before  the  court, 
faid,  that  upon  the  tme  merits  thereof,  there 
were  only  two  points  which  were  confiderablc. 

ift.  What  the  law  of  this  court  was  concern- 
ing purchafers. 

2dly.   Whether  the  defendant  was  a  pur- 
chafer  within  that  law. 

As  to  the  firft  point :  "  A  purchafer,  bona 
Jide^  without  notice  of  any  defeat  in  his  title  at 
the.  time  of  the  purchafe  made,  may  lawfully 
tuy  in  dijlatute  or  mprtgage^  Or  any  other  in- 
cutubrance ;  and  if  he  can  defend  himfelf  at 
law  by  any  fuch  incumbrances  bought  in,  his 
adv^rfary  (hall  never  be  aided  in  a  court  of 
equity  by  fetting  afide  fuch  incumbrances ;  for 
equity  will  not  difarm  a  parchafer^  but  ajjiji 
him;  and  precedents  of  this  nature  are  very 
ancient  and  numerous  {viz?^  where  the  court 
hath  jefufed  to  give  any  affiftance  againji  a 
purchafer  either  to  an  heiry  to  a  zvidoWj  or 
to  the  fatherlefsy  or  to  creditors^  or  even  to 

one  purchafer  againfl:  another. ^^  . 

^»  ■         • 

And 
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And  his  Lordlhip  further  obferves,  "  that 
this  rule  in  a  court  of  equity,  is  agreeable  to 
the  wifdom  of  the  common  law,  where  the 
maxims  which  refer  to  defcents,  difcontinu- 
aihces,  non-claims,  and  to  collateral  warranties, 
are  only  the  wife  arts  and  inventions  of  the 
law,  to  proteft  the  pofleffion,  and  to  Jlrengthen 
the  rights  of  purchafers.^^ 

On  the  fame  ground  Lord  Keeper  Norths 
in  the  cafe  of  Perratt  v.  Ballard  {g),  refufed 
to  compel  a  purchafer  of  jewels,  8rc.  from  one 
againft  whom  a  commiffion  of  bankruptcy 
afterwards  iflued,  to  anfwer  as  to  the  time  of 
the  bankruptcy,  faying,  "  it  was  an  infallible 
ruley  that  a  purchafer,  for  a  valuable  confidera- 
tion,  without  notice,  fhall  never  dif cover  any 
THING  to  hurt  himfelf ;^  and  fee  Broxon  v. 
Williams^  2  Chan.  Ca.  135.  et  Wagjlaff  v- 
Ready  ibid.  156  S.  L.  Upon  the  fame  ground 
Sir  Nathaniel  Wright ^  Lord  Keeper  in  the 
cafe  of  Hall  v.  Atkijifon  (A),  refufed  to  oblige 
a  purchafer  to  pfoduce  ajeafe,  which  it  was 
iaid  mejttioned  a  truft  ;  his  Lord  (hip  faid  it  was 
a  ^de  ivindy  to  make  a  purchafer  produce  and 
exppfe  his  title,  and  he  would  not  do  it,  unlefs 

(j)  Pcrratt  v.  Ballard,  33  Car.  2.  2.  Chan.  Ca.  72.. 
{b)  1  £q.  Ca.  Abr.  333.  4.  Et  Sc.  Supra. 

U  u  2  the 
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the   plaintiff   had  made   fome  proof  toward^ 
falfifying  his  anfvver.  And  Lord  Talbot,  fpcalt- 
ing  of  the  rules  of  equity,  in  the  cafe  of  Collet 
V.  Ward {i),  lays  down  fhisrmXt  in  thefc  broa<f 
and  unequivocal  terms.     "  Ofte  of  thefe  rulcs^ 
is,,  that  a  puit:hafer  for  a  valuable  confideration* 
without  notice,  having  as  good  title  to  eqidfy 
as  any  other  per/en,  this  coierfyNiYL  iiei^er  taker 
any   advantage  from   him,   and  confequently 
%oill  not  grant  a  difcovery  againjl  him,  of  thef 
^nly  equity  he  has  to  defend  himfelf  by,  wkich^ 
if  he  (liould  be  obliged  to  difcover,  the  othep 
party  would  imBtiediately  take  advantage  of — ^ 
And  there  certainly  naay  be  cafes,  where  a  pur- 
chafer,  for  a  valuable  confideration,.  (hall  noi^ 
be   obliged   to  difeover  a?iy   flung,  (whether 
iticumbraiices  that  he  has  got  in  or  ony  other' 
thing),  but  all  advantages^  (hall  be  left  to  hinv 
to  defend  hintfeif^     Suppofe  two  purchafers,*. 
without  notice,  and  the  fccond  by  chance ,  gets 
hold  of  an  dd  term,;  he  (hall  defend  himfelf 
thereby  againft  the  firft,  urho  Jiil  is  as  mvfch. 
a  purchafer  for  a  Valuable  con/ideraiion  as 
himfelf. ^^    Lord  Hardxvicloe,  emphatically  fays^ 
in  the  cafe  of  Senhoufe  and  Earl  (^),  **  it  is 
♦•  z^conftaiit,  invariable  rule,  that  ht^\  morl^ 

(/)  Ca.  Temp,  Talbot  6%^ 
(k)  2-Vez.4S^ 
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^*  gagee  may  protedt  himfelf  from  the  difco- 
**«  very  of  his  title-deeds,  (f  he  denies  noticed 
^  As  to  a  joinferefsi,"  he  fays,  ^  it  is  otherwife^ 
^^  where  .the  plaintiff  claims  as  heir  at  law  t9 
^*  the  perfon  who  macj/e  the  jointure,  and  no 
^  appearangs  of  a(iy  fettlement,  the  court  will, 
^*  upon  the  defendant's  oifer  to  confirm  the 
^  joint^^re,  oblijge  ^  produ<iion  of  the  deed^ 
-^  but,  as  to  a  mortgagee^  if  the  plaint  iff  brings 
^  his  bill  to  rp deem,  ^^er  fo  JlwngUfy  he  is 
^  not  intitled  to  fee  the  mortgagee's  title-deeds^ 
**  Why  ?  beca^ufe  a  third  perfon  may  find  out 
^*  a  flaw  in  them.   It  is  a  pirst  principle 

^*    AND     NOT     TO     BE     ARGUED,     it    depeudSp 

^*  THEREFORE,  Qxi  ti.e  (jLc^iq^l  fif  jwUce^^ 


In  this  Opipioo  of  lyord  Hardwicke^  we  ^ 
Ihe  extent  of  |Jhe  criticifpi  fuggefted  by  Lord 
JLoughboroM^by  in  the  cafe  under  cosnfideration, 
as  to  the  diflin^ion  between  o^fes  in  which  ^ 
perfon  (hjill  be  permit  t,ed  to  retain  property 
in  which  he  h^  no  beneficial  intereil,  but 
iR^bich  Qiay  be  of  advantage  .to'  another,  and 
where  he  (haU  not.  If^  in  fijch  cafe,  the  claim 
f)i  the  holder  of  the  deed  be  admitted  and 
/allowed,  the  deed  (hall  be  produced  far  the 
^ncfit  pf  Jthe  party,  who  has  a  right  to  take 
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every  advantage  of  it,  except  as  againff  the 
claim  of  i}ne  party  holding  it.  But,  ttnlffs  the 
claim  of  the  per/on  holding  it  be  allowed,  if 
that  claim  be  confiftent  with  confcience,  that 
is,  if  it  be  purchafed  for  a  valuable  conf  der- 
ation without  notice,  he  (halt  not  be  obliged 
to  produce  that  which  may  difcover  a  flaw  in 
his  title,  though  another  be  the  owner  of  it. 
Then,  it  is  apprehended,  the  actual  otvntrfkip 
of  the  deed  concealed  has  nothing  to  do  with 
the  right  to  call  for  its  production  againft  a 
pcrfon  claiming  as  a  purchafer  without  notice. 
Such  a  perfon  has  a  right  to  ufe  the  advantage 
he  has  got  either  defenftvely,  or  offenfivelyt 
actively,  or  privatively. 

And  it  feems  that  a  court  of  equity  slSls  fo 
ftrenuoufly  in  this  cafe,  in  behalf  of  fuch  a 
purchafer,  that  to  rebut  this  plea  actual  notice 
muft  be  made  out  in  proof.  The  Court  will 
■^ot  prefiime  any  thing  againft  fuch  a  pur- 
chafer (/).  Therefore,  where  tenant  for  life, 
fold  as  tenant  in  fee,  and  the  fettlement  was 
produced  and  delivered  to  the  purchafer  him.- 

■  (i)  Philips  1-.  ReJhiU,  i  Vom.  i6o.  Et  W.  Gerrard 
y.  Saunders,  ixfra.  in  which  the  term  being  derivative, 
involviid  prefumptivc  notice  of  the  fettlement  by  whick 
it  was  created. 
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Jelfy  yet.  the  court  would  not  affeft  the  pur- 
qhafer  with  prefumptive  notice,  but  difmifled 
the  bill. 

But  an  idea  is  darted  in  the  judgment  now 
under  our  confideration,  that  this  plank  can 
only  be  made  ufe  of  as  a  Jliield  to  the  actual 
pojejjioiu  And  the  Chancellor  fays,  it  is  dif- 
ficult to  imagine  a  cafe  in  which  it  can  be  ufecl 
for  any  other  purpofe  than  to  defend  the  actual 
pojejion. 

The  Attorney  General  in  arguing  this  cafe, 
fu^efted  in  anfwer  to  this  obfervation,  that 
in  the  plea  it  was  not  faid,  it  was  to  maintain 
the  poffeflion.  The  anfwer  given  by  the  noble 
Judge,  was,  "  that  if  his  Lordfliip  was  right, 
no  fuch  ftatement  (hould  be  found  in  any  plea; 
for  ex  hypotheji  the  defendant  was  in  poffeffion 
of  that  which  he  fought  to  defend."  But  this 
feems  to  be  petitio  principii,     A  mere  circle. 

But  .Lord  Nottingham  confidering  the  law 
on  this  fubjedt,  in  the  cafe  of  Bajet  and  A^^ 
worthy^  dates  two  purpofes  for  which  this  rule 
was  eftablilhed,  in  analogy  to  the  common  law 
in  its  maxims,  which  refer  to  defcents,  dif- 
continuances,  non-claims,   and  collateral  war- 

U  VI  4  ranties, 
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ranties  viz.  to  proted  the  polTeflion,  akd  to 

STRSKGTBSK  THE  RIGHTS  OF  PURCHASERS, 

No  cafe  that  I  liave  beeii  able  to  difcbver  has 
Ik  any  fuch  limits  as  thofe  fu^efted  by  the 
Chancellor,  in  this  cafe  of  Strode  and  Blac/^r 
httme^  to  this  plea,  founded  upon  this  rule  or 
firji  principle^  as  it  is  called  by  Lord  Har4^ , 
t/oicke  (n).  On  the  contrary,  Lord  Hardioicke 
fays,  any  mortgagee  may  protect  himfelf  from 
the  difcovcry  of  his  title-deeds,  \f  he  denies 
notice.  Indeed,  if  any  diilindion  were  made 
IQ  the  application  of  this  rule,  between  a  mort- 
g^ee  in  poflefiion,  ^d  a  mortgagee  out  of 
pofleflion,  a  lingular  inequity  would  be  the 
con(equence,  and  tliat  without  ^ny  reafon  for 
it.  For  then  a  mortgagee  in  pofleffion  would 
})e  protefted  in  his  defedive  title,  but  a  mort- 
gi^ee  out  of  pofleflion  would  be  defeated ;  and 
yet  there  is  no  equity  in  favour  of  the  one^ 

(m)  Fid.  Stifra.  659. 

(«}  Sir  J«  Borlace  v.  Cook»  2  Freem.  24.  Millard'^ 
Cafe,  iiid.  43.  Seymour  V.  Nofworthy,  iM.  128.  More 
V.  Mayhow^  iM.  175.  Sc.  1  Ca.  Chan.  34.  Shorly  v» 
fsig,  ibiJ.  68.  Mcynell  v.  Garraway,  Nels.  Rep.  Chaiu 
63.  Heyman  <cr.  Oomeldon,  F^iich«  34.  Cantrell  v»  Manr 
inngtoii,  ihiil.  219.  ^ 
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more  than  in  favour  of  the  other ;  for  a  mort-* 
jgagee  does  not,  in  the  ordinary  courfe;  of  things, 
take  pofleflion ;  the  nature  of  the  contract  does 
pot  require  it;  it  is  contrary  to  the  intention 
pf  the  partiies  (o).  A  mortgagee  only  takes  the 
legal  eftate  as  a  fecurity  ^  if  it  were  otherwife, 
po  perfon  would  lend  his  money  upon  fuch 
terms.  A  mortgagee  would  fay,  he  would  have 
nothing  to  do  with  the  management  of  the 
eftate  :  it  is  generally  ftipulated  that  the  mort- 
gagor (hall  retain  pofleiSon  till  the  piortgage  is 
forfeited.  The  omitting  to  take  pofleflion, 
therefore,  does  i>ot  expofe  a  mortgagee  to  the 
imputation  either  of  fraud  or  negligence*  But 
fi  new  fyflem  muft  be  adopted  by  mortgagees, 
if  this  plea  be  thus  qualified,  or  they  muft  re* 
pounce  the  benefit  of  this  rule,  which  equity 
has  eftabliflied  io  Jirengthen  ttie  rights  of 
purchafcrs. 

But  it  does  not  reft  merely  upon  the  abfence 
pf  any  fuch  allegation  in  the  plea,  but  there 
are  feveral  authorities  and  cafes  which  in  fad: 
flecide  the  point  the  other  way. 

In  the  cafe  of  Brampton  and  Baker j  in  1671, 
^ted  in  a  former  part  of  this  treatife  (pj^  wq 

(0  Vid.  Sutra,  zio.  (/}  StOra. 

find 
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find  the  very  cafe  in  terms.  A  mortgage  by  a: 
tenant  for  life,  to  one,  who  actually  bad  feen 
the  deed  of  fettlement,  but  had  been  advifed 
that  the  tenant  for  Ufe  could  deftroy  the  con- 
tingent remainders,  whereas  in  truth  the  re- 
mainders had  vefted,  by  the  birth  of  a  Ton 
a  day  or  two  before ;  but  of  which  the  mort- 
gagee had  no  notice.  But  the  mortgagee 
having  got  the  deed  of  fettlement,  the  Court 
would  not  relieve  againfl  a  purchafer,  but  dlf- 
miflcd  the  bill.  And  in  the  cafe  of  Seybourne 
V.  Clifton  (q),  where  the  plaintiff  and  defend- 
ant had  each  of  them,  purchafed  a  rev^rfion, 
cxpeftant  on  the  death  of  tenant  for  life,  (con- 
fequently  neither  of  them  were  in  poffeirion,) 
the  plaintiff's  bill  that  he  might  examine  his 
witnefles  to  preferve  their  teftimony,  and  might 
be  permitted  to  try  his  title  in  the  life-time  of 
the  tenant  for  life,  was  difmiifed  i  for  as  the 
purchafer  was  a  defendant,  the  court  would  do 
nothing  in  it,  and  the  plaintiff  lofl  his  land  for 
want  of  examining  his  witnefles:  et  vid.  Beck-r 
wetiall  V.  Arnold,  i  Vern.  354.  S.  L.  And 
Lord  Hardxoicke-,  in  the  cafe  of  WHloughby 
and  W illoughbt}  (r),  obferves,  Ipcaking  of  fe- 

(j)  Cited  by  Lord  lUwlinfont  2  Vern.  159. 
'    (r)   S„J,ra.    ' 

vering 
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vering  a  term  to  attend  the  inheritance  from  the 
ihheritance,  "  if  fuch  a  purchafer  (that  is,  a  pur- 
chafer  for  a  valuable  confideration,  bonajidey  not 
affefted  with  any  fraud  or  collufion,)  has  no  no- 
tice of  a  prior  incumbrance,  and  takes  a  defeftivc 
conveyance  of  an  eftate,  and  an  afTignment  of  a 
term  to  attend  the  inheritance,  in  this  cafe  he 
(hall  have  the  benefit  of  the  terra  to  proteft  his 
eftate.  And  he  may  either  defend  his  pOjffeJJion 
by  itf  or  he  may  ufe  it  to  recover  his  poffeJJioTi 
at  lawy  though  his  adverfary  has  the  inherit- 
ance, which  makes  me  (Lord  Hardzvicke)  (ay, 
that  this  Court  often  difannexes  the  term  from 
the  inheritance.  This  is  the  meaning  when  it 
is  faid,  "  that  if  a  man  have  law  and  equity. on 
his  fide,  he  (hall  not  be  hurt  here."    • 

The  laft  cafe  I  (hall  cite  upon  this  point,  is 
that  of  Gerard  v.  Saunders.  The  fadts  in  this 
ca(e  were,  that  in  1711,  /  H  feifed  in  fee, 
{s)  demifed  to  G  for  a  term  of  1000  years, 
which  about  the  year  1730  being  by  Tnef?ie 
ailignments  vefted  in  Hj  fubjed  to  a  mortgage 
to  JJ,  was  purchafed  by  C  /,  and  by  indentures 
between  the  mortgagee  H,  C  J  and  his  truftees 
ibme  time  in  the  year  1730,  the  more  parti- 
cular date  whereof  the  plaintiff  had  not  been 

(/)  z  Vcz.  Jun.  454. 

able 
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^ble  to  difcover,  -as  f\ich  deed  was  in  the  cuftody 
of  the  defendant,  the  premifes  were  afSgned  for 
the  remainder  of  the  term  in  truft  for  C  J  for 
life^  remainder  to  T  J  and  S  his  wife,  for  the 
lives  of  tliem  and  the  furvlvor,  remainder  for 
all  and  eyety  the  children  of  their  bodies,  S^c. 
with  divers  remainders  over.  C  J  held  till  his 
xleath  in  1749,  then  TJ  entered  and  held  till 
his  4eath  about  15  years  before.  His  wife 
died  in  his  life,  and  the  plaintiff  as  their  only 
furyiving  child  entered.  The  defendant,  undef 
colour  of  fome  mortgage  from  T  •/,  had  got  ia 
his  pofleffion  the  fettlement  of  1730,  and  other 
title  deeds,  a9d  had  filed  a  bill  of  foreclofure 
fl?id  brQught  tzco  cjeftments.  The  bill  charge4 
jiotice  of  the  fettlement  and  its  contents  on  the 
defendant,  and  other  fpecial  circumftances,  and 
prayed  that  the  defendant  might  anfwer,  and 
produce  the  fettlement  apd  all  other  title  deeds, 
l^c.  and  an  injunction  from  proceeding  at  law, 
The  defendant  pleaded  a  mortgage  without  no- 
tice aftual  or  conftrudive ;  which  plea  had 
J)een  over-ruled  on  a  former  hearing,  becaufe 
the  fadts  from  which  notice  was  inferred,  wer? 
not  denied.  An  anfwer  was  then  put  in,  to 
which  a  great  number  of  exceptions  were  taken^ 
The  point  came  before  the  Court,  on  exceptions 
to  the  Mafl:er*s  report  upon  the  exceptions  tq 

tbu 
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fte  anfwer  :  Lord  Loughborough^  Chancellor, 
after  flating  thart  Lord  Nottingham  Iiad  laid  it 
down,  "  that  againjl  a  purchaferfor  a  valuable 
conJideratioHf  the  Court  of  Chancery  had  ncf 
fttrifdiction ;  and  that  Fag^s  cafe  was  deter-^ 
mined  by  him :  That  the  defendant  in  that 
cafe  had  picked  up  from  the  conveyancer's  tablcf 
the  deed  that  afFefted  his  title ;  and  though  he 
got  it  in  that  manner,  Lord  Nottingham  would 
not  oblige  him  to  fet  it  forth*  Lord  Lotrgh^ 
borough  faid,  a  cafe  that  occurred  to  his  recol-^ 
fediion  produced  many  points,  it  was  Bajfet  v.- 
Ko/ivorthy  {().  His  Lord(hip  faid,  the  book 
did  not  ftate  it  amifs,.  and  he  dted  the  pafiag^ 
before-nientionedv 

His  Lordfhip  faid,  he  ^zs  perfectly  fati^ed 
tipon  the  general  reafoning,  that  Court  would 
nexfer  extend  its  jurifdiAioft  to  compel  a  pur-* 
chafer,  who  had  fiiUy  aad  ia  the  mofi  precife 
ternis,  denied  all  the  circumftances  mentioned , 
as  circumftances  from  which  notice  might  be 
inferred,  (o  go  on  to  make  a  further  anfwer  as 
to  all  tlie  circumftances  of  the  cafe,  that  were 
A>  blot  and  rip  up  his  title.  To  do  fo  would  be 
to  aft  againf  the  known  ejtubiifhed principles  of 

(/)  /^/V.  SuprM.  657. 

that 
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ihat  Court.  His  Lordfliip  thought  it  had  been 
decided,  that  againft  a  purchafer  for  valuable 
confideration  without  notice,  that  Court  would 
not  take  the  leajl  Jlep  imaginable.  His  Lord- 
fhip  faid,  he  believed  it  was  decided,  that  you 
cannot  even  have  a  bill  to  perpetuate  tejlimony 
againft  him.  He  was  pretty  fure,  it  was  deter- 
mined, that  no  advantage  (hould  be  taken 
from  him  by  that  Court.  The  dodrine  as  to 
the  jurifdidion  of  that  Court  was  this:  you 
cannot  attach  upon  the  confcience  of  the  party 
any  demand  whatever^  where  he  (lands  as  a 
purchafer  having  paid  his  money ^  and  denies 
all  notice  of  the  circumftances  fet  up  by  the 
bill.  And  his  Lordfliip  allowed  the  exceptions 
to  the  report. 

The  manner  alfo  in  which  this  defence  is 
ufed,  fliews  that  pofieflion  has  nothing  to  do 
with  it.  For  the  defendant  denies  notice, 
which  denial  of  notice  muft  be  by  way  of  an- 
fwer,  which  anfwer  muft  meet  the  allegations  of 
the  bill,  and  the  plea  is  founded  on  the  anfwen 
and  alledges  feifin  and  poffeffion,  (jiot  in  the 
purchafer)^  but  in  the  perfon  from  whom  the 
purchafe  is  made.  Therefore  if  the  bill  alledges 
that  the  defendant  had  notice  at  or  befor?  his 
taking  the  conveyance,  the  anfwer  muft  deny 

the 
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the  faft  as  ftated  s  viz.  that  the  defendant  had 
notice  before  that  time :  vid.  More  v.  Mayliew^ 
I  Chan.  Ca.  34.  Sc.  2  Freem.  175.  Anony* 
mous  Cafe,  2  Chan.  Ca.  161.  et  Trevanian  v. 
Moffe^  I  Vcrn.  246.  Now  it  appears  to  me 
to  follow  of  courfe,  that  if,  an  in/iant  after  the 
money  paid  and  conveyance  made,  the  defend- 
ant had  notice,  (i.  e.  before  he  could  pofSbly 
have  adtual  pofleffion,  unlefs  the  deeds  were 
executed  on  the  lands,  which  is  rarely  the  cafe) 
the  purchafer  might  the  next  moment  put  in 
this  plea  to  a  bill  by  a  prior  purchafer  to  dif- 
cover  title  deeds. 

The  Chancellor,  in  the  principal  cafe,  puts 
two  inftances  to  illuftrate  the  grounds  upon 
which  his  decifion  is  founded.  The  firft,  if  I 
underftand  it,  is  the  cafe  of  a  mortgage  of  an 
eftate  partly  fettled  and  partly  unfettled,  the 
boundaries  of  which  had  been  confounded  dur- 
ing the  poffeffion  of  the  owner.  In  fuch  cafe, 
his  Lordlhip  obferves,  this  plea  could  not  be 
carried  to  the .  extent  the  defendant  fuppofed. 
The  obfervation  that  prefents  itfelf  on  this  in- 
itance  is>  that  if  the  mortgagee  uaderftood  he 
was  taking  a  mortgage  of  fettled  and  unfettled 
eftates,  his  Lordfliip's  conclufion  is  ftriftly  cor- 
rcft,  this  plea  would  not  protect  the  mortgagee 

from 
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from  fetting  out  the  boundaries.  But  if 
the  mortgagee  had  not  notice  that  part  of  the 
dlate  was  in  fettlement,  the  inilance  put 
involves  merely  the  prefent  quedion  on  another 
cafe  (imilar  in  its  nature^  and  fubjedt  to  be  de-^ 
cided  on  the  fame  principles. 

A  cafe  nearly  iimilar  occurs  in  the  Books^ 
whichy  in  the  inilance  of  a  purchafer  without 
notice,  militates  the  other  way :  I  allude  to  the 
cafe  of  Snelling  v.  Squib  {v)^  where  A  had  a 
judgment  againft  B  of  1 200/.  for  payment  of 
500/.  C  purchafed  of  B  for  a  valuable  confide^ 
ration  without  notice,  A  fued  C  to  difcover 
lands  fubjeA,  &c.  that  he  might  extend  them^ 
not  knowing  the  place  nor  who  were  the  tenants. 
C  pleaded'  his  purchafe  for  a  valuable  confide* 
ration  without  notice.  The  Lord  Chancellor 
allowed  the  plea;  for  fuch  purchafer  (hould  not 
be  hurt  in  Chancery  againfl  the  plea)  and  there-^ 
fore  C  (hould  not  be  obliged  to  difcover  what 
lands  were  liable.  And  the  Reporter  fays,  "  It  ' 
was  much  debated  and  objeded  that  a  judg^ 
ment  binds  the  land  whoever  had  it.'*  And  the 
plaintiff's  bill  was  not  to  have  a  decree Yor  l>is 
debt,  or  to  have  the  land,  but  to  difcover  the 
fame  whereby  at  law  he  might  recover  his  debt* 


•V. 


(v)  Snelling  v.  Sqtiib,  32, 33,  Car.  2,  2  Ca.  Chan.  47. 
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The  feccfhd  cafe  put  by  Lord  Loughborough 
is  an  inftance  of  perfonal  chattels  pledged  by  a 
perfbn^  not  the  owner^  but  who  had  a  qualified 
interefl  therein.  This  cafe  is  diftingulfliable 
from  the  principal  cafe»  Jn  as  much  as  value 
paid  gives  no  title  to  fuch  property,  unlefs  it 
be  transferred  in  market  overt;  confequently^ 
unlefs  the  transfer  be  made  in  market  overt,  the 
holder  is  no  purchafer.  But  if  the  purcbaie 
was  regularly  made,  the  cafe  of  Abbey  and 
Williams^  I'Vern,  27,  feems  to  warrant  a  con- 
trary  conclufion  upon  the  fafts  flated,  than  that 
which  is  drawn  from  fimilar  ones  in  the  judg- 
ment  in  Strode  and  Blackburne  {u) .  In  the 
cale  to  which  allufion  is  now  made,  the  bill  fet 
forth,  that  A  being  indebted  to  the  plaintiffs 
and  others,  a  commiffion  of  bankruptcy  ifTued 
againft  him  the  i6th  of  November,  1780,  and 
that  feveral  fuits  of  tapeflry  of  his  were  in  the 
defendants  hands,  which  the  commiflioners  had 
afligned  to  the  plaintiffs  for  the  benefit  of  his 
creditors,  and  that  they  ought  to  have  an  ac-^ 
count  thereof^  but  that  the  defendant  pre< 
tended  they  were  pawned  or  fold  to  him  by  the 
bankrupt  without  any  trufl;  whereas  it  was  on 
a  truft^  and  dune  to  conceal  them,  and  fo  prayed 
a  difcovery  and  relief.    The  defendant  pleaded 

(«)  1  Vera.  2f . 
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that  neither  he  nor  any  in  traft  fdt  him  had, 
nor  ever  had,  any  goods  belonging  to  the  bank* 
rispt,  but  what  the  defendant  bought  boiidfidc 
for  a  full  value  In  money  really  paid  by  the  de- 
fendant to  the  bankrupt,,  or  his  order,  before 
any  commiiTion  was  fued  out  againft  him,  and 
before  the  defendant  had  any  notice  that  he  was 
a  bankrupt,,  or  had  done  any  a&  of  bankruptcy, 
and  without  any  trufl  or  condition,  other  than 
that  the  defendant  by  parol  did  declare,  that  if 
the  bankrupt  paid  the  money  paid  him  by  the 
defendant,   and  interefl:  foe  the  fame,,  at  the 
time  :^reed  on,  and  thea  paff^  that  then  'the 
defendant  would  re-deliver  the  goods  to  him ;. 
and.  averred  that  the  bankrupt  failed  to  pay  the 
money,  or  any  part  of  it^  at  the  time  agreed 
on.     And  that  the  bankrupt,  two  years  fince, 
agreed  that  the  fame  fhould  be  fold  by  /  Sy, 
and  that  by  the  money  fo  to  be  iai(ed,  die  de- 
fendant fhould  be  paid  his  money  with  interefl,. 
and  the  furplus  to  the  bankrupt  ^  and  averred, 
that  the  money  nufed  by  fale  was  200/.  Ihort  of 
what  the  bankrupt  owed  him,  and  which  200/^ 
was  dill  due.    And  that  the  i-pth  of  Odober^ 
1680,  the  defendant  gave  the  bankrupt  a  gene* 
ral  releafe  to  that  time;,  and  that  the  defendant 
had  no  dealings  with  hiixii  fince.     And  the  de«^ 
feadant   further  pleaded,,  that   he  had  been. 
2  examined. 
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examined  by  the  commiffioners,  as  far  as  by  law 
he  was  obliged;  atid  infifted,  that  being  a  pur- 
chafer  ib  as  aforefaid,  he  ought  not  to  be  put 
to  anfwer,  to  fubjed  himfelf  to  an  adion, 
which  the  bill  aimed  at^  by  preffing  a  difcovery 
of  what  goods  of  tlie  bankrupt  came  to  the 
defendant's  hands.  The  Lord  Chancellor  al* 
lowed  the  plea,  and  faid  the  law  was  hard 
againft  tradefmen  that  dealt  with  bankrupts 
before  notice;  and  the  aflignees  aught  not  to 
be  afiifted  in  equity  in  any  fuch  cafe. 

And  in  the  cafe  of  Wagfiaff  v.  Read  {x)l 
which  arofe  on  a  bill  for  a  difcovery  againft  one 
who  had  purchafed  goods  of  another,  againft 
whom  a  commiffion  of  bankruptcy  had  after* 
wards  ifiuod,  and  who  was  faid  to  have  purchafed 
them  under  their  value.  The  Lord  Keeper  in- 
clined to  make  the  defendant  difcover  what 
goods  he  had  had,  and  at  what  price:  But  the 
defendant's  counfel  objeding  that  this  would 
deftroy  and  prejudice  the  purchafer,  though  he 
paid  the  full  value;  for  if  he  difcovered  what 
he  paid,  the  commiffioners  would  affign  the 
money,  and  fo  the  court  Ihould  be  inftru- 
mental  to  wound  the  purchafer.  If  the  plaintiff 
could  help  himfdf  a<  law,  by  the  aid  of  the 

(jr)  t  Cluun.  Qu  156. 

X  X  a  ftatute 


€f6  OF    NOTICE 

ftatute  of  bankrupts,  he  might,  and  the  court 
would  not  hinder  him,  but  not  did  him  there". 
The  Lord  Keeper  ordered,  that  the  defendant 
fliould  anfwer  what  and  how  much  he  paid,  fo 
as  the  plaintiff  did  confcnt  to  take  no  advantage 
of  the  difcovery,  but  in  that  court  and  not  at 
law,  which  the  plaintiff  confented  to  by  his 
counfel,  and  was  to  fubfcribe  his  confent  with 
the  regifler,  and  then  the  'defendant  was  to 
anfwer. 

So  fi/Jy  where  a  bill  was  to  difcover  whether  a 
leafe  made  in  Queen  Elizabeth^s  titoe  for  99 
years,  in  truft  for  Dr.X,  to  commence  after  the 
eflates  then  in  being  were  determined,  was  not 
effluxed   in  point   of   time,   and  charged,    it 
would  fo  appear  by  deeds  and  writings  in  the 
hands  of  the  defendant,    the  affignee  of  jthe 
leafe,  and  that  he  knew  the  leafe  was  expired, 
but  refufed  to  difcover.     The  defendant  pleaded 
the  leafe,  and  that  he  was  informed,  that  in 
feventy-feven^  when  he  purchafed,  there  were 
Jifty  /even  years  to  come  in  the  leafe,  and  there- 
fore gave  after  nineteen  years  purchafe  for  it, 
and  confequently  ought  not  to  make  any  difco- 
very to  impeach  or  weaken  his  title.     And  the 
plea  was  allowed,  and  a  depiurrer  alfo.         .   , 

(j)  fiiihop  of  Wbrceftcr  v.  Btrker,  z  Vern.  255* 

I  have 
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Ihave  now  gone  through  the  argument,  find^ 
with  great  deference  to  its  illuftrious  author,  I 
cannot  but  fubmit  it  as  my  opinion,  that  from 
the  authorities  extant  upon  the  fubjeft,  it  ap- 
pears that  the  law  is  to  be  found  in  the  judg- 
ment on  the  cafe  of  Gerrard  and  Saunders^ 
and  not  in  that  of  Strode  and  Blackburn. 

Where  a  mortgagee  («),  after  notice  of  a 
fubfequent  mortgage,  joined  with  the  mortga- 
gor in  fale  of  the  lands  to  a  flranger,  it  was 
refolved,  that  the  money  received  by  .either, 
for  the  purchafe,  (hould  fink  fo  much  o^  the 
mortgage-money. 

.  A  purchafer  for  a  valuable  confideration  fliali 
bold  (a),  or  take  place,  againft  a  prior  volun- 
tary fettlement,  though  he  hath  exprefs  notice 
thereof  at  the  time  of  his  purchafe;  fuch  vo- 
luntary fettlement  being  made  void,  againfl  a 
purchafer,  with  or  without  notice,  by  the  27  th 
£liz.  c.  4v 

Therefore,  if  a  man  make  a  voluntary  deed, 
and  then  a  mortgage  of  the  fame  lands,  the 

(s)  Bentham  ^.  Haincourt,  Free.  Ch,  30. 

{a)  Tonkins  <v.  Ennis,  i  £q.  Ca.  Abr.  334.  6.  Cow-* 
per's  Rep.  280.  711.  Gardiner  a;.  Painter^  Sel.  Ca.  Ch« 
#5*  infra, 
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firil  deed  is  fraudulent,  as  againft  the  mort* 
gagee. 

A  conveyance  in  tnift  for  payment  of  debts 
generaUy,  to  which  no  creditors  are  parties,  is 
a  voluntary  conveyance;  confequcntly  void 
ag^inft  a  purchafer  for  valuable  conlidenitioo 
with  or  without  notice  (6), 

So,  if  a  man  make  a  conveyance  to  another 
in  truft,  to  pay  all  his  debts  vientioned  in  a 
fchedule^  and  all  his  other  debts :  As  to  ajl  the 
debts  not  mentioi^ed  in  the  fchedule,  it  is  vo- 
luntary (c). 

But  although  a  conveyance  be  at  firft  frau- 
dulent, the  fraud  will  be  purged,  if  it  be  after- 
wards conveyed  over  upon  valuable  confidera- 
tion,  bondJide{d), 

A  mortgage  madp  by  K  in  1659,  by  divers 
rnefne  affignments  yefted  iji  N{€)\  it  was  ob- 

(i)  Langton  v.  Aibley*  Ndf.  R^p,  Eq.  126.  I^ccch  v, 
teech,  I  Ch.  Ca.  z^. 

(r)  /i/V. 

{d)  Comber  %Z2\  249.     3  Lev.  388. 

{e)  Andrew  Ncwport^s  Ca.  Rep.  T.  Holt,  477.  Sf* 
Pkinner,  42J.    Et  ^d.  Kirk  v.  Clark,  a  al.  Pre.  Chan, 
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jcAcd  that  it  did  not  appear  that  any  money 
was  paid  upon  the  original  mortgage,  and  there- 
fore it  was  fraudulent ;  and  being  fraudulent  in 
*he  creation,  though  JVpaid  a  valuable  confide- 
lation,  yet  this  would  not  puige  the  fraud,  and 
inake  it  good  againft  one,  who  was  a  purchafer 
$)OndJide^  and  for  a  valuable  confideration  yi^rf 
men  allocatwr;  for  Holt,  Chief  Juft-  faid,  that 
*he  firft  mortgage  was  good  between  the  parties^ 
und  being  fo,  when  the  firft  mortgagee  aflligns 
&>T  a  valuable  confideration,  this  was  all  one  as 
if  the  firft  mortgage  had  been  upon  a  valuable 
confideration,  for  then  the  fecond  mortgagee 
Hood  in  the  firft  mortgagee's  place,  and  there^ 
fore  was  within  the  provifo  of  the  ftatute  zj 
EUz.  c.  4,  •*  that  no  niortgage,  bondJidCy  and 
^  upon  good  coniideration,  ftiould  be  impeached 
"  by  force  of  this  aft,  but  it  (hould  ftand   in 
**  fuch  force  as  before  the  adt  made  ;**  and  if 
this  proviib  did  not  extend  to  this  cafe,  to  what 
cafe  Ihoxald  it  extend  w^ 

And  if  a  valuable  conlideratian  pafies,  the 
Court  in  fuch  cafe  will  not  enquire  rigidly  into 
its  adequacy,  wfiere  th^  objeft  is  a  £iimily  fet- 
tkmenit. 

X  X  4  Thcre- 


J 
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.  Therefore,  where  the  defendant's  father  (f)^ 

fome  time  after  marriage,  in  confideration  of  an 

additional  portion  of  tool,  paid  by  his  wife's 

mother  (a  receipt  whereof  was  indorfed  upon  the 

deed),  fettled  an  eftate  of  loo/.  per  annum 

upon  himfelf  for  life,  remainder  to  his  firft  and 

other  fons,  He.  and  the  mother  of  the  defen-' 

dant's  father  having  an  intereft  in  this  eftate, 

joined  with  him  in  the  convejrance}  and  the 

father,    thirteen   years  afterwards,    mortgaged 

this  eilate,   with  the  ufual  covenants  to  the 

plalntiiT,   and  died,   the  plaintiff  brought  his 

bill  to  foreclofe :  And  the  queftion  was,  whe^ 

ther  the  fettlement  fhould  be  looked  upon  as 

voluntary  and  fraudulent  againfl  a  creditor,  whp 

lent  his  money  fo  many  years  after?    Etper 

Curiam.    The  queftion  is,  whether  this  be  a  - 

voluntary  conveyance  or  not  ?  here  is  plain  proof 

that  loo/.  was  paid,  the  receipt  being  indorfed 

upon  the  back  of  the  deed  for  a  confideration 

of  looL  per  annum;   yet  in  marriage  fettle? 

ments,  things  are  not  to  be  confidercd  fo  ftridly, 

there  being  room  for  bounty^  and  every  man 

ought  to  provide  for  his  wife  and  family.     Be- 

fides,  in  this  cafe  therms  was  an  eft^te  which 

moved  from  the  defendant's  father's  mother, 

and  flie  might  in  fome  refpedt  be  confidered  as 

(f)  Jonts  V.  Marfli,  Rep.  T.  Tallb,  64. 


^ 
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a  purchaier  of  the  limitations  made  to  her 
grand-children;  fo  that  it  would  be  very  hard 
to  call  this  a  fraudulent  fettlement,  fince  it  was 
in  confideration  of  a  marri^e  had,  and  of  an 
additional  proviiion  of  looL  paid  by  the  wifels 
relations,  which  could  not  be  called  voluntary 
againft  a  creditor,  who  lent  his -money  thirteen 
years^  after. 


CAP. 


(  682  ) 


CAP.  XV. 


TO    WHOM    LANDS    FORFEITED,     VNDER    A 
MORTGAGE,   SRAXL  BELONG. 


ft 

Great  doubts  were  fonneriy  entertained, 
when  a  mortgage  was  made  upon  condition, 
that  if  the  mortgagor,  at  a  certain  time,  paid 
a  certain  fum  to  the  mortgagee,  his  heirs,  exe? 
tutors,  or  adminiftrators,  then  the  mortgagor 
ihould  re-enter  (a),  and  the  day  pafled  without 
payment,  and  the  mortgagee  died,  whether  the 
money  fliould  be  paid  to  the  heir  or  executor  of 
the  mortgagee?  And  a  diftinAion  was  taken 
between  cafes  (6),  where  there  appeared  to  be  a 

(i)  I  £q.  Ca.  Ahr.  326*    PI.  i,  2.    1  Ch.  Ca.  88* 

bond 
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bond  for  payment  of  the  money,  and  the  condi- 
tion of  the  redemption  was  upon  payment  to  the 
executors  without  naming  the  heijx  and  thofc 
where  the  mortgage  was  in  fee  (c),  and  there 
was  neither  bond  nor  covenant  for  payment,  or 
where  the  condition  of  redemption  was,  upon 
payment  to  the  heir  or  executor,  or  heirs  and 
aOigns  of  the  mortgagee,  and  there  was  no  de- 
ficiency of  aflets  to  pay  creditors.     For,  in  the 
latter  cafes,  the  money  was  decreed  to  the  heir, 
in  the  former  to  the  executor;  becaufe,  upon 
thefe  circumilanceSy  the  Court  determined  whe- 
ther the  mortgagee  meant  to  change  the  nature 
of  bis  property,  from  perfonal  into  real  {d).  But, 
fince  courts  of  equity  have  confidered  contnuSs 
on  mortgages  as  merely  perfonal,  it  hath  been 
fettled  otherwife;  and  now  it  is  a  rule,  in  aU 
cq/esy  that  the  mortgage  money  (hall  be  deemed 
part  of  the  perfonal  eftate,  and  belong  to  the 
executor  or  adminiftrator,  ujile/s  an  intention 
be  declared  by  the  mortgagee,  or  it  appears 
evidently,  from  his  condud,  that  it  (hould  not 
be  fo  confidered ;  as  if  he  foreclofe  or  obtain  a 
releafe  of  the  equity  of  redemption,  and  get 
aftual  poflefSon  of  the  premifes. 

(r)  Tilly  ir.  Egcrton,  i  Rep.  Ch.  i8i. 
(J)  Turner  v.  Turner,  2  Rep.  Ch.  155.    Turner  -«f. 
Cranej  tiU*  242.  Sc.  i  Vem*  170* 

Thus, 


J 
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Thus(e),  where  C  lent  B  500/.  upon  a  mort- 
gage by  leafe  and  releafe,  and  it  was  agreed,  by 
a  feparate  indenture,  that  if  B  fliould,  during 
his  life,  pay  C,    his  heirs,  executors,  admini- 
ftrators,  oraffigns,  30/.  by  half-yearly  payments, 
at  Lady-day  and   Michaelmas;    and   if  the 
heirs  of  C  (hould,  within  i\x  months  after  his 
death,  pay  to  5,  his  heirs,  executors,  admini- 
ftrators,  and  affigns,  the  faid  fum  of  500/.  then 
the  leafe  and  releafe  to  ceafe  and  be  void.     B 
died,  leaving  other  aflets,  and,  default  having 
been  made  in  payment,  and  the  premifes  being 
thereby  forfeited,  the  mortgaged  lands  defcended 
to  his  fon.     On  a  bill  exhibited  for  redemption, 
the  principalqueftion  was,  whether  the  mort- 
gage-money (hould  be  paid  to  the  heir,  or  to 
the  perfonal  reprefentative  ?  And  it  was  decreed 
that  it  (hould  be  paid  to  the  latter;  becau(e  the 
reafon  of  the  common  law,  in  tbefe  c^ies,  ought 
to  be  followed,  in  equity,  as  nearly  as  might  be. 
And,    at  common  law,    if  conditions  or  de- 
feazances  of  mortgages  were  fo  penned  as  to 
make  no  mention  either  of  heirs  or  executors, 
the  money  ought  to  be  paid  to  the  executors  ] 

« 

{e)  Thornborough  v.  Baker,  ei  td,  \  Ch.  Ca.  283. 
Xoy  <v,  Ellis,  2  Ch.  Ca.  220.  2  Vent.  348.  Hard.  Jifi'j. 
Canning  v.  Hicks,  2  Ch.  Ca.  187.  Infra,  joa.  Wynne 
V'  Littleton,  2  Ch.  Ca.  51^  52. 

for 
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for  it  came  out  of  the  perfonal  eftate,  and 
therefore  ought  to  return  thither  again;  it  being 
equitable,  that  the  fatisfaction  Jhould  accrue 
to  that  fund  which  fiiftained  the  lofs.  But 
where  the  defeazance  appointed  the  money  to 
be  paid  to  the  heirs  or  executors,  disjunctively^ 
if  the  mortgagor  paid  the  money  precifely  aC 
the  day,  he  might  eleA  to  pay  it  to  either  of. 
them ;  for  that  would  have  been  a  performance 
of  the  condition,  which  was  all  he  hac)  to  do. 
But,  when  the  precife  day  was  pafled,  and  the 
mortgage  forfeited,  all  eleftion  was  gone  in  law; 
for,  in  law,  there  was  no  redemption.  And 
when  the  cafe  was  reduced  to  an  equity  of  re- 
demption, it  would  be  perfectly  againft  equity 
to  revive  the  eledion  of  the  mortgagor;  be- 
caufe  that  would  only  tend  to  a  delay  of  the 
payment  of  the  money  as  long  as  he  pleafed, 
and  end  in  compofitions  to  pay  the  money  into 
that  hapd  which  would  ufe  him  befl.  And,  to 
fay  that  the  eleftion^  (hould  be  in  the  Court, 
would  be  to  place  an  arbitrary  power  therein, 
which  would  tend  to  the  inconvenience  of  the 
fubjeft;  fince  no  man  could  fafely  pay  the 
money,  in  fuch  cafes,  without  a  fuit  iij  equity. 
And  therefore,  fince  there  ought  to  be  a  cer- 
tain rule,  a  better  could  not  be  cho&n  than  to 
come  as  near  as  might  be  to  the  rule  and  reafon 
1  of 
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of  the  common  law;  and  as  the  law  always  gare^ 
the  money  to  the  executor,  where  no  perfbn  wis 
named  or  where  the  election  to  pay,  either  to  the 
heir  or  executor,  was  gone  and  forfeited  in  law 
(in  which  latter  cafe,  it  was  the  fame  as  if  neither 
heir  or  executor  had  been  named  in  the  condi-* 
tion)  fo  equity,  following  the  rules  of  the  com* 
mon  law,  ought  to  give  it  to  the  executor.  For, 
in  natural  juilice  and  equity,  the  principal  right 
of  the  mortgagee  was  to  his  money ^  and  his  right 
to  the  land  was  only  as  a  depofit  or  pledge  for 
it ;  therefore,  the  money  ought  to  be  paid  to  the 
proper  hand  that  the  mortgagee  had  appcunted 
receiver  of  it,  which  was  his  executor.  And 
then  the  heir,  who  was  only  a  truftee  to  keep 
the  pledge,  ought  to  deliver  it  back  to  the  mort* 
gagor;  for,  though  the  heir  had  the  ufe  and  be* 
nefit  of  the  land,  until  redeemed,  yet  he  had  it 
only  as  a  pledge ;  confequently,  was  a  truftee  to 
reflore  i^  when  the  money  was  paid  to  the  proper 
^and;  and  the  heir  bimfelf,^  though  he  was  pro* 
per  to  keep  the  pledge,  being  land,  yet  was  not 
proper  to  receive  the  money,  being  purely  per^ 
fonal.  Nor  was  it  hard  that  the  heir  (hould 
part  with  the  land  without  having  the  money 
that  came  in  lieu  of  it^  becaufe  the  money  was 
originally  parted  with  from  the  perfbnal  eflate^ 
and  would  have  immediately  come  into  the 

hands 
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kinds  of  the  executor,  had  it  Hot  been  placed 
out  in  re^  fecurlty ;  and  the  tight  to  receive  a 
fum  of  money  (/),  the  payment  of  which  was  a 
peribnal  duty  independent  of  the  condition  of 
the  nrortgage-deed,  ought  always  to  be  certain^ 
not  variable  upon  circumftanoes.    Therefore  it 
was  not  material,  in  this  cafe,  that  the  perfonat 
icprefentative  had  afiets  without  this  money;  for 
aflets  or  not  aflets  was  not  the  meafure  of  juftice 
to  executor  or  adminiftrator,  but  ferved  only  as 
a  pretence  to  favour  the  heir>  who  either  ought 
to  have  the  money,  if  there  were  no  aflets,.  or 
ought  not  to  have  it,  although  there  were.    For 
the  fame  reafon  it  was  not  material,  that  there 
wanted  the  circumftance  of  a  perfonal  covenant 
from  the  mortgagor  to  pay  the  money;  for 
though  the  cafe  of  the  adminiftrator  of  the 
mortgagee  would  have  been  ftronger  with  it,  yet 
it  was  ftrong  enough  without  it.     In  this  cafe,,  a 
diftinAion  was  taken  between  a  mortgage,  and 
an  ablblute  conveyance -with  a  collateral  a^e- 
ment  to  re-convey  upon  re-payment  of  the  pur^ 
chafe-mdney  a.  and  the  Court  &id,  that  all  mort- 
gages ought  to  be  looked  upon  as  part  of  the 
perfonal  eftate,  unlefs  the  mortgagor,  in  his  li&^ 
time,  or  by  his  laft  wiU,  did  otherwife  declare 
and  difpde  of  the  fame. 

So, 
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So»  where  a  mortgage  was  made  in  fee,  and 
defcended  to  the  heir  at  law  ef  the  mortgagee^ 
tvhich  heir  at  law  had  been  paid  the  money  ten 
years  before  application  made  for  it>  by  the  per- 
fonal  repre/entative  of  th^  mortgagee;  on  the 
latter  exhibiting  his  bill,  he  had  a  decree  for  it, 
but  without  intereft  (g). 

And  if  the  mortgage  be  in  fee  (A),  conditioned^ 
that  the  mortgagor  (hall  pay  the  money  to  the 
mortgagee,  his  heirs,  executors,  adminiftrators, 
or  afligns;  and  the  mortgagee  die  before  the 
mortgage  forfeited,  in  confequence  of  which,  the 
mortgagor  has  his  eledion  to  pay  the  money  to 
either  y  yet  it  will  belong  to  the  executor. 

And  if  there  be  feveral  executors,  any  or  ei- 
ther of  them  may,  before  probate  of  the  will  as 
well  as  after,  receive,  and  give  a  good  difchaige 
for  the  money  (i). 

So,  in  all  mortgages  in  fee,  a  man's  heirs  arc 
truftees  for  his  executors  {k). 

The  bequeft  ofafpecific  legacy  to  the  execu- 
tor, was  held  not  to  bar  him  of  money  due  on 

{g)  Turner's  cafe,  2  Vent.  348. 

{b).  Sir  Thomas  Littleton's  Cafe,  2  VeiU.  351. 

(i)  Attftin <v.  Executors  of  DoAwell,  i  Bq.  Ca.  Abr.  3 19. 

(i)  Barnard.  $0. 

mortgage. 
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tiiortgage  (/).  Thus,  where  a  mortgagee  in  fee, 
after  devifing  feveral  legacies,  gave  tool,  to  hi^ 
executor,  exprefsty  willing^  that  hejhould  rtot  be 
paid  until  after  his  debts  and  other  legacies 
were  di/chargedi  it  was  argued^  in  favour  of  the 
heir  at  law,  that  it  w^s  a  neceflary  implication 
that  the  executor  fhould  have  no  more  than  the 
1 00/. ;  for  it  was  the  fame  as  if  he  had  exprefsly 
devifed  the  looL  out  of  the  refidue  of  his  eftate, 
after  his  debts  and  legacies  paid ;  from  which  it 
might  be  ftrongly  inferred,  he  meant  no  more 
than  that  fum,and  not  the  whole  refidue.  But 
the  Court  decreed  againft  the  hein 

And,  if  the  tnottgagdr  doth  not  redeem  (m), 
the  adminiftrator  (liall  have  the  land.  Thus, 
where  the  mortgage  was  forfeited,  the  heir  iti 
|x>ireflion  by  defcent,  no  want  of  aflets,  and  the  • 
mortgagor  did  not  offer  to  redeem  i  the  heir  of 
the  mortgagee  was  decreed  to  convey  the  lands 
to  his  adminiftratori  for  as  the  money,  being 
part  of  the  perfonal  eflate,  would  have  gone  to 
him)  fo  would  the  land,  which  was  in  lieu 
thereof. 

(/)  Canning  *v.  Hicks,  2  Ca.  Ch.  187.  Sc.  i  Vern.  412. . 
Sidwd.  14  Gio.  2.  c.  20.  f.  9. 

(«)  EUii  tf •  Gnavas,  2  Ch.  Ca.  50.  Canning  <k/.  Hicks^ 

Yy  ^, 
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So,  where  a  mortgage  was  made  of  a  copy** 
hold  {»)  by  a  furrender  thereof  to  P,  who  was 
admitted  tenant,  and  died  in  1690,  leaving  Tf 
her  fon  and  heir  and  executor;  IT  entered  and 
was  alfo  admitted,  and  afterwards,   by  his  will, 
but  without  any  furrender  to  the  ufe  thereof,  de- 
vifed  it  to  6:,  who  was  alfo  adminiftrator  de  bo^ 
nis  noji  to  P  j  then  G  exhibited  his  biU  j^inft 
Ky  who  was  heir  at  law  both  to  P  and  Ty  and 
who  claimed  this  as  a  real  eftate,  it  having  been 
fo  long  fince  forfeited,  two  defcents  having  been 
cail,  more  being  due  thereupon  than  the  value 
of  the  eftate,  the  mortgagor;  by  anfwer,  having 
refufed  to  redeem  and  fubmitted  to  be  fore- 
clofed,  and  the  dcvife  by  Tto  the  plaintiff  being 
void,  at  law,  for  want  of  a  furrender  to  the  ufe 
of  the  wilL     But  it  was  decreed  to  the  plaintiff, 
a^  adminiftrator  de^onis  non  to  P;  and  the  de- 
cree was  affirmed  upon  appeal,  there  being^  na 
foreclofure  nor  releafe  of  the  equity  of  redemp* 
tion,  in  the  life-time  of  the  mortgagee. 

Although  a  mortgagor  (a),  the  mortgage  be- 
ing forfeited,  releafes  to  the  heir  of  the  mortga- 
gee in  fee,  yet  the  adminiftrator  fhall  have  the 

(n)  Tabor  'v.  Grover,  z  Vern.  367.  Sc.  i  Eq.  Ca.  Abr. 
3z8*.  Wood  et  al\  nj,  Nofwor^hy,  cit«d  2  Vern,  193. 
(•J  zVcrn.  193. 

beneSt 
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benefit  of  that  eftate,  even  though  there  be  no 
debts.  And  fo  it  is  in  cafe  a  mortgagor  be 
foreclofed,  or  that  the  mortgage  be  of  fo  ancient 
a  date>  as  in  the  ordinary  courfe  of  the  court,  it 
be  not  redeemable ;  /or,  in  cafe  the  mortgagee 
be  not  actually  in  pojffejiony  it  will  be  looked 
upon  to  be  perfonal  eftate. 

And,  where  there  was  hufband  and  wife  [p\ 
and  the  wife,  having  a  mortgage  in  fee  of  9, 
copyhold,  died  leaving  iflue,  which  iffue  was 
admitted  and  died,  and  then  the  hufband,  as 
adminiftrator  to  his  wife,  claimed  title  to  the 
copyhold,  being  a  mortgage,  and  fo  part  of  his 
wife's  perfonal  eftate:  it  was  decreed  to  him 
againft  the  heir  at  law,  although  the  latter  had 
been  admitted. 

So,  a  mortgage  of  an  inheritance,  to  a  citizen 
ci  London  (9),  bath  been  held  to  be  part  of 
his  perfonal  eftate^  and  divided  according  to 
the  cuilom. 

But  if  a  mortgagor  agrees  to  convey  his 
equity  of  redemption  to  the  mort^^ee  (r),  an4 

(j)  Turner  Of.  Crane,  I  Vcm.  170. 

ffj  I  Ch.  Ca.  285.  I  Vem.  4. 

(r)  Tilley  v.  Egerton,  3  Chan.  Rep,  35, 

y  y  2  dies 
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dies  before  the  agreement  is  executed,  the  heif 
of  the  mortgagor  (hall  have  the  money. 

But,  if  the  pofleflfor  of  the  eftate  apprehends 
himfelf  to  hold  it  in  fee,  his  intereft  will  not  be 
confidered  as  perfonal,  againft  his  evident  inteh-^ 
tion.  As,  if  a  mortgaged  eftate  be  fold  by  the 
mortgagee,  to  a  third  perfon,  who  means  to  rea- 
lize, but  is  deceived  in  his  purchafe ;  the  money 
paid  by  him  will,  on  repayment,  go  as  the  eftate 
would  have  done.  For,  in  this  cafe,  the  inten- 
tion of  the  vendee  is  to  alter  the  nature  of  his 
property,  and  to  inveft  his  perfonal  eftate  in  the 
purchafe  of  land;  and  therefore  the  Court  will 
confider  it  as  landj  when,  by  an  accident,  his 
intent  would  otherwife  be  fruftrated^ 

Thus,  where  a  mortgagee  in  fee  entered  (j), 
3ind,  after  feven  years  enjoyment,  fold  the  lands 
abfolutely  to  /A^and  his  heirs;  the  Court  de- 
creed, that  the  eftate  (hould  not  be  looked 
tipon  to  be  a  mortgage,  in  the  hands  of  /  Sy  fo 
as  to  make  it  part  of  his '  perfonal  eftate,  but 
(hould  be  deemed  real  property  for  the  benefit 
of  his  heir. 

So,  if  it  appears  to  be  the  intention  of  the 
mortgagee,  that  the  mortgs^e  (hould  pafs,  by 

\f)  Cotton  <v.  Ifles*  i  Verm  271. 

devife. 
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dcvife,  as  a  real  eftate,  the  executor  will  not  be 
entitled  (t). 

As,  where  the  teftator  («),  having  fevcral 
mortgages,  and  among  the  reft,  a  mortgage  in 
fee  of  lands  in  F^  devifed  his  mortgages  to  his 
two  daughters,  their  executors,  and  adminiftra- 
tors,  and  his  lands  in  jP,  upon  which  he  had  en- 
tered upon  forfeiture  of  the  mortgage,  to  them 
and  their  heirs^  My  one  of  the  daughters,  dying 
without  iflue,  H  her  hu(band  and  adminiilratof, 
claimed  a  moiety  of  the  lands  in  F^  as  part  of  his 
wife's  perfonal  eftate,  it  being  a  mortgage  not 
foreclofed,  or  the  equity  of  redemption  releafed. 
But  it  was  held,  that,  although  it  was  a  mort- 
gage, as  between  the  mortgagor  and  mortgagee, 
yet  the  teftator's  intent  was,  that  it  fhould  pafs 
to  his  daughters,  as  a  real  eftate  to  them  and 
their  heir^,  and  not  as  part  of  his  perfonal 
eftate ;  and  that  My  the  wife  of  Hy  being  dead 
without  iflue,  it  defcended  and  went  to  her 
(ifters,  as  her  heirs  at  law;  and  that  J?,  as  admi- 
niftrator  to  his  wife„  ought  not  to  have  any  part 
thereof  as  perfonal  eftate. 

But  where  a  mortgage  was  devifed  as  reaj 
eftate,  after  a  decree  of  foreclofure  nijiy  it  was 

(/)  Martin  ix  dim,  Wefton  *v»  Mowlin>  2  Burr.  969, 
infra.  694. 

(»)  Noys  et  ux.  v.  Mordaunt  ^f  aP.  a  Vcrn.  581.  $c. 
Gi^b.  Rep.  Ch.  2.  Ch.  Free.  265. 

y  y  3  teld 
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held  to  be  pcrfonal  eftate  for  payment  of  debts 
(x)y  if  Aflcts  fell  fliort,  though  conGdered 
as  real  eftate  between  devifor  and  devifee. 

But  a  mortgage  will  not  pafs  as  land  under 
a  general  defcription,  applicable  to  it  in  point 
of  locality,  if  there  be  other  circumftances  fuffi- 
cient  to  (hew,  that  the  owner  confidered  it  as 
perfonal  property. 

Thus  where  A  J?,  and  R  B  his  wife  {y\  enti- 
tled to  certain  copyholds  of  inheritance,  fituated 
in  the  manor  of  Wyke  RegiSy  furrendered  the 
fame  to  IV  on  mortgage,  and  the  mortgagee  en- 
tered thereupon,  and  was  in  polTclIion  at  the 
time  of  his  death ;  the  money  was  not  paid  ac- 
cording to  the  condition  of  the  furrender,  and 
the  equity  of  redemption  of  the  eftate  was  not 
foreclofed  or  releafed  during  the  life  of  W.  But 
W  furrendered  the  eftate,  and  divers  other  copy- 
holds in  the  faid  manor,  and  after  defcribing 
feveral  other  coyyhold  eftates,  the  furrender  pro- 
ceeded thus,  "  ac  etiant  urC  clauj^  pajlune  de 
novo  inclufurtiy  continen'  per  eftimationem  duo^ 
decim  acras^  &c.  &c.  defcribing  the  premifes  in 
mortgage.     Nee  non  totum  ftatum  jus  titulum 

(x)  Garrett  <v.  Evans.     Sufra. 

(y)  Martin  v.  Mowlin>  2  Burr.  969. 

interefle 
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interefle  cUtn*  ct  demand*,  quaecunque  pra^did:' 
Wj  tarn  in  lege  qiiam  in  aquitate  de^  et  in  prae- 
tniffis  pnedid,  et  qualibet  in  de  parte  et  parcella 
ad  opus  et  ufum  prfledifti  W  pro  termino  vitJE 
fuse,  et  poft  ejus  deceffum,  ad  opus  et  ufum 
talis  perfons  five  f)erfonarum  cui  vel  quibus  et 
pro  tali  ftafu  five  ftatibus  qual'  ipfe  praediftus 
Wy  per  ultimam  vokmtatem  fuam  aut  per  ali- 
^uod  aliuii  fcriptum,  &c.  dabit,  devifabit,  limi- 
tabit,  declirabit  five  appundtuabit ;  et  pro  de- 
feftu  talis  dohationis,  &c.  ad  opus  et  ufum 
reAorum  haeredum  ipfius  W  in  perpetuum  fe- 
cundum  confuetudinem  manerii  pracdifti.  Super 
quo,  ad  iftam  eandem  curiam  venit  praediftus 
Wj  et  cepit  de  dominis  et  firmar'prsedidtis  prae- 
mifia  praedifta  fiiperius  furfum  reddita  cum  om- 
nibus et  fiilgulis  eorum  pertin*,  habend*  tenend* 
omnia  et  fingula  prsemiffa  pnedifta  cum  fuis 
perti'  pnefato  W^  pro  termino  vitae  fujc,  et  poft 
«jus  deceflfum,  tali  perfonae,  five  perfonis  cui  vel 
quibus,  et  pro  tali  ftatu  five  ftatibus  quaF  ipfe 
pr£di<^us  Wyper  ultimam  voluntatevifnam^  aut 
per  aiiquod  alium  fcriptum  fub  manu  et  figillo 
fuis,  dabit,  devifabit,  &c.  prout  fuperius  limiia- 
tur  et  pro  defeftu  inde,  reftis  h^redibus  ipfius 
W\vi  perpetuum,  fecundum  confuetudinem  ma- 
nerii pnedidi :  Subject*  tamen  feparalibus 
coKDi'Tioi^iBUS  in  qujbufdam  Copiis  rotulo- 

Yy  4  rum 
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rum  cur*  mjinerii  praed'  mentunat*  quarum  {e- 
peral*  dal'  funt  prout,  &c.  &c.  Afterwards 
W  made  his  will,  and  therein,  after  a  variety  of 
devifes  and  bequefts,  proceeded  thus:  "And 
whereas  It  Bt  widow,  flands  indebted  to  me,  in 
a  confidcrable  fum  of  money,  I  do  hereby  ^- 
point  and  give  her  twelve  months  time  after  my 
death  to  pay  the  fame,  and  do  give  h^r  50/.  to 
be  allowed  out  of  the  faipe  debt,"  And  then 
proceeds,  "  Hem,  All  my  lands,  tenements, 
and  hereditaments,  within,    anb    parcel 

OF    THE    said    manor   OF  WYEE   REGIS,  and 

alfo  all  other  my  lauds,  tenements,  and  heredi- 
taments, in  the  County  of  Dor/et  (charged  as 
above-mentioned)  I  do  give  and  devife  unto  my 
Con  //  W,  and  unto  A  his  now  wife;  and  to  the 
heirs  of  the  body  of  my  faid  fon  //■  W,  on  the 
body  of  the  faid  4  lawfully  begotten,  and,  for 
default  of  fuch  iflue,  unto  ihy  right  heirs  for 
ever.  Item,  I  give  and  bequeath  to  my  faid  fon 
H  W,  all  my  goods  and  chattels,  apd  peribnal 
eftate  whatfoever;  he  paying  my  debts,  and  le- 
gacies, and  funeral  expences."  Apd  one  quef- 
tion,  neceflary  to  be  decided,  was,  whether  the 
teftator  meant  to  devife  this  mortgage,  as  part  of 
his  real  or  perfonal  eftate  ?  Et  per  Lord  Mans- 
jSeld,  as  to  the  conftniftion  of  the  will  of  W,  if 
it  appeared,  that  the  teftator  really  meant  and 
intended 
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intended  to  devife  the  mortgaged  premifes  as 

land,  it  would  then  be  a  devife  of  land^  the 

mortgage  being  forfeited  by  law,  and  the  eftate 

in  the  kind  become  abfolute^     But  if  it  appears 

that  the  tcftator  meant  and  intended  it  as  a  be- 

queft  of  money  only,  then  it  would  be  confider- 

ed  in  a  Court  of  Equity,  as  a  fpecific  bequeft  of 

the  money :  and  a  Court  of  Eiquity  would  not 

dire  A  the  money  to  be  laid  out  in  land,  without 

exprefs  words  in  the  will  to  ground  fuch  direC'« 

tion  upon.     It  feems  to  me,  that  the  teflator 

all  along  underilood  this  to  be  part  of  his  per- 

fonal  eftate,  and  that  he  meant  to  difpofe  of  it  as 

fuch  by  hiswill^    He  furrendered  it  as  charged 

with  a  condition  of  redemption  and  refurrender^ 

And  in  his  will,  he  manifeftly  con&dered  it  as  a 

debt  due  from  Rachel  Buckler^  and  that  debt 

as  part  of  his  perfonal  eftate.     Though  the  tcfta- 

tor  has  not  in  his  will  mentioned  this  eftate  to 

• 

be  redeemable,  yet  he  has  done  fo  in  the  y?/r- 
render  to  the  vfe  of  his  will,  he  furrenders  k 
as  liable  to  a  condition  in  equity  (for  at  law  it 
was  become  abfolute)  and  there  had  not  run 
above  eight  or, nine  years  upon  this  mortgage, 
when  he  made  this  furrender ;  to  that  he  appears 
to  have  made  the  furrender  of  it,  only  to  fub-r 
ftantiate  his  claim  upon  the  eftate,  and  upon  the 
face  of  the  furrender  plainly  confidered  it  as 

redeemabl^^ 
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redeemable.  And  fo  he  did  in  his  will  too. 
We  muft  take  it  upon  the  will,  that  the  widow 
J?,  owed  him  no  other  debt  but  this :  de  non  ex^ 
ifientibusjet  de  non  apparentibus  eademefi  ratio. 
He  gives  her  time  to  pay  it ;  he  gives  her  a  fpe- 
cific  legacy  out  of  it ;  he  gives  it  as  a  debt  to- 
wards payment  of  his  debts  and  legacies :  "  I 
give  and  bequeath  to  my  fon  jfiT  flP^,  all  my  goods* 
chattels,  and  perfonal  eftate  whatfoever,  he 
paying  my  debtSy  legacies^  and  funeral  ex-- 
pencesy  And  there  is  nothing  to  controul  this, 
but  the  general  words,  *'  all  my  lands,  tene- 
ments, and  hereditaments,  within,  and  parcel  of 
the  faid  manor,  &c."  But  his  creditors  and  fe- 
gatees  had  a  right  to  have  it  confidered  as  perfo* 
nal  eftate.  Therefore,  we  aU  agree  in  opinion, 
'^  that  he  meant  to  pafs  it  as  a  debt:*'  and 
there  is  no  colour  to  imagine,  that  it  could  be 
confidered  in  a  Court  of  Ekjuiiy,  as  a  fpecific 
bequeft  of  money,  which  they  would  direft  to 
belaid  out  inland. 

And,  where  money  fecured  by  a  mortgage  (to 
which  the  executor  was  legally  entitled)  was  ar- 
ticled to  be  laid  out  in  land  («),  and  fettled  on 
the  iflue  of  the  marriage,  it  was  by  jfiTa/^r,  Chief 
Jufticc,  on  a  fpecial  verdidt,  adjudged  to  be 
bound  by  the  articles. 

(z)  Laurence  <i\  Beverly,  cited  3  WilL  217. 

If 
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If  two  peribns  advance  a  Aim  of  money  on 
mortgs^e  {a\  and  take  the  mortgage  to  them-^ 
felvts  jointly f  without  inferting  in  the  deed  the 
words  to  be  eqnally  divided  betxveen  them^  and 
one  of  them  dies;  when  the  money  comes  to  be 
paid,  the  furvivor  (hall  not  have  the  whole,  but 
the  reprefentative  of  him  that  is  dead  (hall  have 
a  proportion,  becaufe,  from  the  nature  of  the 
tranfa<ftion,  the  Court  prefumes  this  to  be  the 
intention  of  the  parties. 

Thus,  where  A^and  -5^  lent  2000/.  to  G,  on 
mortgage  (6),  1450/.  whereof  was  the  money  of 
*y,  and  550/.  the  refidue,  the  money  of  N^  and 
it  appeared,  by  a  note  under  both  their  figna- 
tures,  that  the  1450/.  was  delivered  by  S  to  V, 
and  that,  if  the  mortgage  was  paid  off,  then  the 
1 450/-  with  interefl  thereon,  was  to  be  re-deli- 
vered into  the  hands  of  S^  for  the  ufes  of  his 
will-  Afterwards,  and  before  the  day  of  re- 
demption, S  made  his  will,  reciting  the  above 
memorandum,  and  difpofed  of  his  (hare  thereby. 
The  lands  were  redeemed  on  the  day,  and  the 
whole  money  and  interefl:  paid  to  iV,  S  htmg 
dead,  and  he  claiming  it  by  furvivorfliip.  But, 
on  a  bill  exhibited  by  his  executor,  the  Court 

{a)  2  Vcz.  258. 
,    (t)  Petty  V.  Styward,  1  Ch,  Rep.  31.    i  E.  Ca.  290.  Et 
ftc  2  Vez*  25&. 

I  was 
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was  clearly  of  opinion,  that  by  equity,  there 
ought  to  be  no  lurvivorftiip  in  a  cafe  of  this  na- 
ture ;  and  that  the  note,  under  the  hands  of 
both  the  parties,  and  the  will  of  4^,  (hewed 
plainly  that  there  were  a  truft  between  them, 
that  on  repayment,  each  of  them  was  to  have 
his  money,  with  intereft. 

The  confequence  of  the  above  principle  is, 
that  the  executors  of  the  deceafed  mortgagee 
Ihould,  on  transferring  or  re-transferring  the 
mortgage,  be  a  party  to  direft  the  furviving 
truftee  to  convey ;  for  the  furviving  mort^gee 
is  a  mere  truftee  for  the  executors  of  the  de- 
ceafed mortgagee. 

And  if  two  perfons,  being  mortgagees  (c), 
foreclofe  the  mortgagor,  the  mortgaged  eftatc 
(hall  be  divided  between  them,  becaufe  their  in- 
tent IS  pre  fumed  to  have  been,  that  it  fliould  be 
fo  (livtided. 

{c)  2  Vcz.  Z58, 
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CAP.  XVI. 


now  A  WIFE  IS  IKTERESTED  IN  HER  HU9- 
band's  estate  mortgaged,  and  OTHER 
MATTERS    RELATIVE    THERETO. 


JdY  the  common  law  a  married  woman  couldl 
not,  by  joining  with  her  hufband  in  any  fitcd  or 
conveyance  whatfoever  (a),  bar  herfelf  of  that 
portion  of  her  hufband's  real  property,  which 
the  law  hath  provided  for  her  fupport  in  cafe 
(he  furvives  him.  And  it  was  formerly  held 
{b)y  that  a  married  woman  did  not  bar  herfelf  of 
her  right  to  dower,  by  joining  her  huiband  in  a 
fine ;  but  the  cafe  is  now  altered  in  that  refpeft, 

{a)  CruifeoD  Fines  130. 

(^)  Plowd.  373*  2  Rep.  93.  a  10—40.  i.  ^d.  Glanv. 
Hb.  a.c.  3.   IM*  i33« 

f  ^a    ui^    7  /^if^^   f^    ^'^'V^'*'     " 


'^OZ    HOW  A  WIFE  IS  IKTERESTED  IK  HER 

as  it  hath  been  long  fettled  that,  if  a  hufband 
and  wife  join  in  levying  a  fine  of  the  hufband's 
eftate,  the  wife  is  thereby  barred  from  claiming 
her  dower  out  of  the  lands  which  are  compre- 
hended in  the  fine.  Becaufe  fhc  having  no- 
thing iii  thefe  lands  in  her  own  right,  her  joining 
her  huftand  in  a  fine,  could  be  for  no  other 
purpofe,  but  to  bar  herfelf  of  her  dower^  but  a 
fine  levied  by  the  hufband  alone,  does  not  bar 
his  wife  of  dower. 

A  woman  may  alfo  bar  herfelf  of  her  jointure 
(c)>  by  joining  her  hufband  in  levying  a  fine  of  it, 
provided  it  be  made  purfuant  to  the  flatute  27th 
Hen.  8,  and  be  a  good  bar  of  dower ;  becaiiife 
the  wife,  by  accepting  fuch  a  jointure  before 
marriage,  barred  herfelf  of  her  right  to  dower, 
{o  that  fhe  can  claim  nothing  after  her  hufband's 
death,  but  her  jointure,  which  fhe  herfelf  con- 
curred in  deflroying.  But,  if  a  jointure  be  fet- 
tled on  a  woman  after  marriage  (in  which  cafe 
it  is  no  bar  of  dower)  and  fhe  joins  her  hufband 
in  levying  a  fine  of  it,  this  will  not  prevent  the 
wife  from  claiming  dower  out  of  any  other  lands, 
whereof  her  hufband  was  feifed  during  the  co- 
verture 5  becaufe,  the  jointure  being  no  bar  of 
dower,  the  wife  had  her  eledion  on  her  huf- 

{/)  I  Inft.  36.  h.  Dyer,  358,  a* 

band^s 
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band's  death,  either  to  accept  of  the  jointure,  or 
to  claim  her  dower.  And  therefore  Sir  Edward 
Coke  fays,  that  a  fine  levied  of  her  jointure  be- 
fore her  time  of  elcAion,  is  no  bar  to  her  right 
of  elefting  dower>  when  her  time  of  eleftion 
does  come. 

And  if  a  married  woman  joiii  her  hulband 
in  a  fine,  it  will  bar  her  of  any  particular  inte- 
reft  (he  hath  in  lands  comprehended  therein,  as 
well  as  from  clainiing  dower,  or  a  jointure  out 
of  thofe  lands. 

Thus,  where  a  man,  on  his  marriage  (rf),  en- 
tered into  a  bond  for  600/.  to  a  truftee,  with 
a  warrant  of  attorney  to  confefs  judgment  there*' 
on,  to  be  defeazable  on  the  payment  of  300/.  to 
his  wife,  if  fhe  (hould  furvive  him,  and  the 
wife  afterwards  joined  the  hulband  in  a  fine  of 
all  his  Unds ;  it  was  refolved,  that  the  fine  not 
pnly  boijnd  the  wife  from  claimingdower  out  of 
the  lands,  but  -deftroyed  her  intereft  in  the 
judgment.  And  the  Lord  Keeper  decreed,  th^t 
the  wife  fliould  procure  fatisfadtion  to  be  ac- 
knowledged on  the  judgment. 

And  as  a  wife  may,  by  levying  a  fine,  abfo- 
lutely  bar  herfclf  of  her  dower  or  jointure;  fo 

(J)  Goodrick  a;.  Sherbolt,  Pre.  Ch.  333,  Sc.   by  the 
name  of  Shotbolt  v.  Bifcov»  Gilb.  Rep.  Eq.  iS. 

may 
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may  (he  thereby  charge  or  incumber  her  intcreft 
therein. 

But  in  fuch  cafe  (<•),  where  the  hufband  agreed 
that  (he  (hould  have  the  redemption  of  the 
mortgage ;  in  regard  the  wife,  in  confidence  of 
this  agrefement,  had  levied  the  fine,  and  there- 
by  baft-ed  her  dower,  the  hufband  and  wife  be- 
ing both  living,  the  Court  decreed,  that  after 
the  hufband*s  deceafe,  the  wife,  in  cafe  (he 
(hould  happen  to  furvive  him,  (hould  enjoy  her 
dower. 

But  the  hu(band  having  in  this  cafe  mort- 
gs^ed  the  eftate  twice  more  (/),  fuch  agree- 
ment was  held  fraudulent  againfl  the  fubfequent 
mortgagees,  fo  far  as  it  entitled  the  wife  to  the 
whole  equity  of  redemption.  But,  notwith- 
(landing  the  mortgagees  preffed  that  the  decree 
might  only  be,  that  (he  (hould  enjoy  her  dower 
notwithftanding  the  fine>  the  Court  thought  it 
unreafonable  to  put  the  wife  to  her  writ  of  dower, 
becaufe  they  might  convey  away  the  eftate,  and 
(he  not  know  againft  whom  to  bring  it ;  and 
therefore  decreed  the  dower  to  her. 

Notwithftandlng  thefe  principles,  if  it  appears 
not  to  have  been  the  intention  of  the  hufband 

# 

(r)  Bolin  <v.  Coltman,  i  Vern.  294.         (/)  Ihid. 

and 
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and  wife,  in  levying  a  fine,  to  bar  the  wife's 
jointure,  the  fine  will  not  affed:  it. 

Thus  where  W^,  and  R  his  wife  (^),  being 
feifed  of  lands  to  them,  and  the  heirs  of  Wj  did, 
by  indenture,  bai^in  and  fell  the  fame  to  P  in 
fee,  fubjeft  to  a  provifo,  that  if  W^  or  his  wife, 
or  the  heirs  of  fF^  paid  1 00/.  to  P  at  a  given 
day,  that  then  it  (hould  be  lawful  to  them,  and 
to  the  heirs  of  W,  to  enter,  and  to  re-have  and 
enjoy,  as  in  their  former  eftate,  this  indenture 
notwithflanding ;  and  that  then,  after  fuch  a 
payment,  this  indenture,  and  all  other  fines  and 
aflurances,  to  be  pafled  between  the  (aid  parties, 
(hould  be  to  the  ufe  of  W^and  his  heirs  (leaving 
out  here  the  wife);  and  laftly,  it  was  agreed 
thereby,  that  all  fines  and  aflurances,  to  be  made 
between  the  parties  within  feven  j^ears  follow- 
ing, (hould  be  to  the  ufes,  intents,  conditions, 
grants,  and  agreements,  before  therein  exprelTed, 
and  to  no  other  ufe,  intent,  and  purpofe,  &c. 
The  deed  was  not  enrolled.  JV  and  R  his  wife^ 
within  (even  years,  levied  a  fine,  according  to 
that  indenture,  to  P.  Afterwards  JV  died. 
His  wife  at  the  day  paid  the  loo/r  and  entered. 
Then  one  entered  by  command  of  the  heir  of 
ff^,  pretending  that  by  the  payment  of  the  loo/. 

(j^)  Southcoat  9.  Manory,  Cro.  Eliz.  744. 

Z  z  the 
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the  fine  was  to  the  ufc  of  the  heirs  of  IFj  and 
not  to  the  wife ;  but  tefolved  unanimouily)  per 
curiam^  that  the  wife  (hould  have  an  eftate  for 
life ;  for  {o  was  the  condition,  and  the  firft  part 
of  the  daufe ;  and  the  other  part  of  the  clauie, 
or  middle  daufe,  was  not  repugnant,  but  ftood 
well  with  it,  that  it  (hould  be  to  the  ufe  of  the 
huiband  apd  his  heirs,  and  did  not  controul  the 
limitation  to  the  wife  for  her  life;  and  when 
both  claufes  might,  by  any  conftruftion,  ftandy^ 
it  was  to  be  conftrued  accordingly;  and  the  laft 
ckufe  expounded  this  fully,  viz.  ^*  That  all  aflu* 
mnces  (hould  be  to  all  the  uies  contained  in  the 
indenture,'*  whereof  this  was  one;  and  that  if 
all  the  claufes  could  not  (land  together^  the  firi^ 
fliould  (land  father  than  the  lafL 

So,  where  a  joiittuiie  was  (ettled  upon  a  wo-^ 
man  (/i),  ifluingout  of  fome  houfes  in  Latidom 
which  were  burnt  dawn,,  and  (he  joined  her 
hu(band  in  a  fine  of  the  houfes,  to  create  a  long^ 
term  for  railing  money  to  rebuild  them,  upon  an 
agreement  that  (he  (hould  have  her  jointure^out 
of  the  referved  rent  thereof;  it  was  adjud^d^ 
that  the  fine  did  not  afietfl  the  jointure. 

Again,  Where  yf ,  upon  a  marriage  between 
him  and  B  (i\  and  in  confideration  of  500A 

(^)  Anon.  Skynner,  238. 

(/)  Solly  V.  Whitcficld,  Finch,  277* 

which 


I 
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which  (he  brought  as  he?  portion,  fettkd  aa 
annuity  of  50/.  per  annum  ovl  her  during  her 
life>  iflliing  and  to  be  paid  out  of  feyeral  lands; 
A  s^terwards  mortgaged  the  lands  to  C,  and  pre-p 
vailed  with  R  to  join  with  him  in  ^  fin^  of  part 
of  the  mortgaged  piemifes;  and>  upon  a  bill 
brought  by  S  to  h^ve  the  faid  annuity^  fettled 
on  her  as  aforefaidj,  paid  in  future,  and  alfp  t9 
have  the  arrears  thereof*  it  was  infixed  on  th^ 
part  of  A  and  C,  that,  by  tke./lne^  (he  had  ex^ 
ii^gMl/h^d  her  right  to  th^  annuity  ^  but  it  ap- 
peariiig,  upon  reading  fome  proofs,  aqd  produ- 
cii^  deeds,  that  C  bad  notice  of  this  annuity 
f^re  his  mortgage,  and  that  it  was  excepted 
in  the  mortgage,  and  that  it  was  never  iatended 
that  (he  (hould  extinguiOi  this  annuity  by  join- 
ing in  the  fine,  the  Court  decreed  that  the  an- 
nuity (hould  be  paid  in  future,  aad  all  arrears 
thereof  up  to  the  time  of  the  decree. 

And  an  onfwer  in  Chancery  by  z/emme  cover t, 
has  been  adjudged  as  equal  to  a  fine,  in  bindr 
ing  her  truft  eilateby  her  mortgage. 

Thus  (k)y  where  an  eftate  was  purchafed  in 
truft  for  the  huiband  and  wife  and  their  heirs, 

« 

{k)  Anony.  Mofelcy,  248.  Et  ,vid,  Ellis  'v,  AtkinfoB, 
3  Bro.  Rep.  Chan.  565 » and  cafet  cited  therein. 

Z  z  2  and  i 


] 


7o8    HOW  A  WIFE  IS  INTERESTED  IK  HER 

and  the  hu(band  and  wife  joined  in  a  mortgage 
to  the  vendor,  to  fecure  500/.  part  of  the  pur- 
chafe  money ;  the  mortgagee  brought  a  bill  of 
foreclofure,  and  the  hu(band  and  wife  put  in  a 
joint  anfwer;  the  hufband  died,  and  a  motion 
was  made  for  the  wife,  that  (he  might  amend 
her  anfwer,  put  in  by  coercion  during  cover- 
ture, and  (he  infilled  on  the  mortgage  not  being 
obligatory  on  her,  becaufe  no  fine  was  levied ; 
fed  per  Lord  Chancellor,  I  (hall  not  grant  thi^ 
motion  \  for  though  the  mortgage  is  infufficient 
at  law,  I  (hall  confider  it  as  a  good  mortgage, 
iince  the  wife  does  not  pretend  (he  was  any 
ways  impofed  on  \  and  an  anfwer  in  this  Court 
has  been  adjudged  equal  to  a  fine. 

One  queftion,  in  the  cafe  of  Palmes  v.  Dan- 
by  (l)^  was,  whether  a  dowrefs  had  a  right  to 
redeem  a  mortgage  ?  And  the  Lord  Keeper  dc* 
clared  his  opinion  to  be,  that  (he  had,  paying 
her  portion  bf  the  mortgage-money,  and  to 
hold  over  for  the  reft;  and  he  diftingui(hed 
this  from  Lady  Radnor's  cafe,  becaufe  there 
was  a  fatisfied  term,  and  the  hufband  had  a 
power  to  bar  her  by  afligning  it  over ;  but  here 
it  was  only  a  mortgage,  and  againft  the  heir. 

(/)  Palmes  V.  Danby,  Pre.  Ch.  137. 

So, 
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So  (772),  if  there  be  a  jointrefs  of  lands  mort- 
gaged, Ibe,  paying  the  mortgage,  (hall  hold 
over,  till  (he  and  her  executor  (hall  be  repaid, 
with  intereft;  for,  as  (he  is  entitled  to  hold  the 
lands  difcharged  from  incumbrances,  (he  ought 
to  be  reimburfed  the  money  (he  pays  to  fet  her 
eftate  free,  and  in  the  condition  in  which  it 
ought  to  have  been. 

And  the  law  is  the  fame,  although  the  fettle- 
ment  be  upon  articles  only(»).  Therefore, 
where  the  late  hufband  of  the  plaintiff  entered 
into  articles  with  her,  whereby  it  was  agreed, 
that  certain  of  his  lands  (hould  be  fettled  be- 
fore the  marriage  (which  was  then  intended 
between  them)  (hould  be  folemnized  upon  him 
and  her,  and  the  heirs  of  his  body  by  her.  He 
died  before  the  fettlement  made  in  purfuance 
thereof,  the  lands  b^ng  mortgaged  to  one  who 
had  no  notice  of  the  articles.  After  his  de- 
ceafe,  the  plaintiff  exhibited  her  bill  to  have 
them  executed ;  and,  although  it  was  objected, 
that  the  articles  being  to  make  the  fettlement 
before  marriage,  .the  plaintiff's  marrying  before 
it  was  done,  was  a  waiver  of  the  benefit  of 

(»)  Bcrtoe  8c  Stile^  cited  1  Ch.  Ca.  271.  £/  'vid.  Palmer 
V.  Dxaby,  ^tfra,  Sc.  Pre.  Ch.  137. 
{nj  Haymer  v.  Haymer«  2  Vent.  343. 

Z  z  3  them, 
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them,  and  (the  plaintiff  being  the  fole  party 
With  whom  they  were  made)  a  release  in  law ; 
yet  an  execution  of  the  articles  was  decreed 
againft  the  heir  at  few  of  the  hu(band,  and 
alfo  that  the  plaintiff  fhould  redeem  and  hold 
for  her  Kfe,  and  her  executors  fliould  detain 
the  land>  until  the  money,  that  (he  had  lain 
out  upon  the  redemption,  was  raifed. 

Where  a  mortgagee  lends  more  money  on 
his  old  fecurity,  without  notice  of  a  fettlement 
intervening,  he  (hall  be  allowed  it;  for,  the 
legal  eflate  being  in  him,  he  may  proteft  bim- 
felf  thereby  againft  a  jointrefs,  in  like  manner 
as  he  might  againft  any  other  perfon,  whofc 
claim  had  no  baGs  except  what  was  founded  on 
an  equity. 

/ 

Thus(o),  where  tenant  in  tail  demifed  his 
fends  for  99^  years,  by  way  of  mortgage,  and 
afterwards  married,  and,  in  confideration  there- 
of, and  of  500/.  portion,  fuffcred  a  recovery  to 
enable  him  to  fettle  a  jointure,  and  then  took 
up  more  money  from  the  mortgagee  upon  the 
former  fecurity.  The  jointrefs  was  plaintiiF,  and 
the  queftion  was,  whether  the  defendant  (hould 
be  allowed  the  money  lent  after  the  recovery 

.  (9)  Goddard  v.  Complin,  i  Ch.  Ca»  1 19. 

and 
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and  marruige  ?  And  tht  Court  declared  that,  if 
the  defendant  had  no  notice  of  the  jointure 
when  he  lent  the  new  money,  he  muft  be  ^- 
lowed  it. 


•< 


And  a  fettlement  of  mortgaged  premi&s, 
n»de  after  marriage,  if  mcrtly  voluntary y  is 
void  agaihft  a  fecond  mortgagee,  although  he 
liath  notice  thereof. 

Thus  (p  )j  where  a  man  who  had  mortgaged 
his  eftate,  married,  and,  after  marriage,  made 
a  fettlen^nt  of  the  mortgaged  eftate  upon  his 
wife,  which  was  recited  to  be  in  confideration 
of  a  portion  paid,  and  then  mortgaged  it  a 
fecond  time  i  he  dying,  (he  brought  her  bill  to 
be  let  into  hef  jointure,  on  payment  of  one 
third  of  the  money  due  on  the  firft  mortgage, 
without  being  obliged  to  redeem  the  fecond 
mortgagee,  whom  (he  chained  as  having  had 
notice  of  the  jointure.  It  appeared  tiiat  the 
fecond  mortgagee  had  notice  of  the  jointure, 
at  the  time  of  the  mortgage ;  that  there  were 
no  articles  previous  to  the  fettlement  s  and  no 
money  was  proved  to  be  paid  after  marriage. 
And  it  Was  decreed,  at  the  Rolls,  that  (he 
ihould  not  be  let  into  her  jointure,  without  re* 

(fj  Gardiner  v.  Painter^  Sel«  Ca.  Ch.  65. 

Z  ^  4  deeming 
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deeming  both ;  which  decree  was  affirmed  on 
appeal  to  the  Chancellor. 

A  wife,  being  a  creditor  by  bond  given  be- 
fore marriage,  (hall  redeem  her  hufband's  eftate 
mortgaged ;  and  -  the  eitates  being  part  copy- 
hold will  not  alter  the  cafe.  Thus  (q)y  where 
the  plaintifTs  hulband,  before  marriage,  gave 
her  a  bond  to  leave  her  looo/.  if  (he  furvived 
him,  and  the  fame  day  married  her,  and  fome 
years  after  died  inteftate,  leaving  a  freehold  and 
copyhold  eftate,  all  in  mortgage.  The  plain- 
tiff took  out  adminiftration,  but  the  perfonai 
eftate  not  being  near  fufficient  to  pay  the  bond^ 
(he  brought  her  bill  againft  the  heir  and  mort- 
gagee to  redeem,  and  be  let  in  to  have  fatisfac- 
tion  of  her  bond.  The  defendant,  the  heir» 
urged,  that  by  the  marriage,  the  bond  became 
void  in  law,  and  could  not  be  maintained  in 
equity,  efpecially  againft  him,  who  was  charge- 
able only,  in  fuch  cafe,  by  being  particularly 
named ;  and  that,  although  it  (hould  be  fup- 
ported  as  a  marriage  agreement  in  writing,  yet 
it  could  only  charge  the  perfonai  eftate,  and 
could  not  affcA  the  copyhoTd.  Sed  per  cu^ 
riam :  if  the  bond  were  executed  (which,  be- 
ing doubtful,    was  ordered  to  be   tried)   the 

ffj  Adon  V.  Adon,  Pre.  Ch.  237.  Sc.  2  Vera.  480. 

Court 
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Court  would  fupport  it  as  a  bond,  and  the  free- 
hold and  copyhold  being  mortgaged  together, 
the  plaintiff  fliould  redeem  both. 

A  jomtrefs  of  part  of  an  eftate  mortgaged  (r), 
is  entitled  to  redeem  the  whole.      But  if  a 
jointrefs,  after  marriage,  joins  with  her  hulband 
in  a  fine,  and  mortgages  the  land,  and  then 
the  huiband  dies,   there  her  land  is  charged, 
and  (he  ihall  pay  her  part  towards  diilncum- 
bering  of  it.     And,  in  that  cafe,  her  executors 
(hall  not  hold  the  land  until  fatisBed  thereout ; 
becaufe  (he  herfelf  concurred  in  the  carrying 
on  the  charge,  and  therefore  muft  join  in  dif- 
buriing  of  it  according  to  the  value  of  her  in- 
tereft,  which  is  eflimated  at  the  rate  of  one 
third  of  the  principal ;  and  the  jointrefs,  unlels 
ihe  redeem,  muft  keep  down  the  intereft. 

If  a  hufband  lends  out  money  on  mortgage 
in  the  name  of  himfelf  and  his  wife,  and  then 
dies,  the  wife  is  entitled  to  the  furvivorjDhip,  if 
there  are  ailets  fufficient  to  pay  the  debts 
without  this  money ;  for,  in  this  cafe,  the  wife 
is  in  the  nature  of  a  joint  purchafer.     Thus, 

frj  Howard's;.  Harris^,  1  Vern.  191.  Sc, Jx/tra,  Howell 
n/.  Price,  Qilb.  Ca.  £q.  et  fufra,  106.  2  Ch.  Ca.  99.  1 
£.  C».  Abr.  3i6,  7. 

where 
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where  G'$  {s)  perfonsd  eftate  was  decreed  to  be 
applied  to  the  payment  c^  debts  and  legacies  in 
eafe  of  his  real  eftate,  which  by  his  will  was 
made  liable  thereto ;  and  his  widow  and  execu- 
trix, now' the  wife  of  the  defendant  B^  upon 
the  account  before  the  Mafter,  iniiAed,  that 
feveral  mortgages  and  bonds  for  money  lent  hj 
her  huiband,  being  taken  in  the  name  of  tho 
hufband  and  wife,  (he  was  entitled  thereto  as 
furvivor,  and  that  the  fame  ought  not  to  be 
brought  into  the  account  as  part  of  the  p^^ 
fonal  eftate:    the   Mailer  having  dated  that 
matter  fpecially,  it  was  infifted  for  the  heirsi 
that  the  wife  was  but  in  nature  of  a  truftee, 
the  money  being  the  hu(band*s,  which  if  paid 
in  the  life-time  of  the  hufband,  would  have 
hlltn  into  his  perfonal  eftate  i^in,   and  he 
would  not  have  been  accountable  to  the  wife  1 
and  that  if  this  fhould  not  be  liable  to  debts, 
the  hufband,  by  joining  his  wife  in  the  fecurity, 
might  defraud  all  his  creditors  :  but  the  Court 
decreed  in  favour  of  the  defendant,  againft  the 
heir  at  law. 

But  in  the  cafe  of  creditors  (0»  the  hufbanci 
'  and  wife  being  joined  in  the  fecurity^   would 
not  avail  her  againft  them. 

(j)  Chrift's  Hofy.  v.  Budgin  et  ux.  2  Vern.  69$. 

(/)  Gatly  v.  Qatrrel,  cited  in  the  laft  cafe. 

It 


It 'Was  heldy  in  the  aJe  of  Brown  v.  GiUbs{u), 
that  a  truft-tcrm  (hould  not  be  removed  out  of 
the  way  of  a  dowrefs,  even  to  let  her  claim  in 
agdnft  an  heir  at  law;  and  this  determination 
was  confirmed  upon  the  firft  hearing  of  the 
cafe  of  Wray  t?.  Williams  {x\  wherein  this  point 
came  ^gain  under  con(ideration»  upon  a  claim 
fct  up  by  a  dowrefs  againft  the  devifee  of  her 
hufband,  who  defended  himielf  by  a  truft- 
term,  created  originally  to  defend  a  purchafer. 
The  refblutions  in  both  thefe  c^fes  were  found- 
ed upon  the  determination  in  Lady  Radnor\ 
cafe  {y)j  which  was  very  different  in  its  circum- 
(lances ;  that  being  the  cafe  of  a  purchafer^ 
for  valuable  confideration  of  ah  eftate,  whereof 
there  was  a  term  for  99  years  (landing  out,  cre- 
ated for  the  performance  of  feveral  trufts,  and 
afterwards  to  attehd  the  inheritance ;  by  affign*- 
ing  over  of  which,  the  hufband  had  a  power  t^ 
bar  his  wife  of  dower ;  and  which  ftep  he  had 
taken  to  fecure  the  purchafer. 

Cm)  Brown  v.  Gibbs,  t^rec.  Ch.  97.  Mich.  1699; 

(x)  Wray  V.  Williams,  Pre.  Ch.  151.  Sc.  i  Will.  137. 
68  Jane  1700. 

(j)  Lady  Radnor's  cafe.  Pre.  Ch.  65,  Mich.  1694.  Sc. 
1  Vernon,  356.  2  Ch.  Ca.  172,  and  in  Eq.  Ca.  Abr.  219. 
by  the  name  of  Bodmin  or.  Vanderbendy,  Sc.  Show.  Pari.  ,      m 

Ca.  68.  et  wd.  Hill  'v.  Adams,  2  Atk.  208. 

But 
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But  the  injuftice  of  tbefe  decifions  in  favour 
of  the  heir  at  law  and  deviiee  (the  latter  of 
whom  was  a  mere  volunteer)  againft  a  dowrefs, 
whofe  title  is  particularly  favoured  in  law  (ef« 
pecially  where  the  contr^  was  held  refpeding 
a  jointrefsy  who  was  confidered  as  a  purchafer) 
could  not  long  efcape  the  obfervation  of  the 
court ;  more  efpecially,  as  they  were  made  ex- 
prefsly  upon  the  authority  of  a  cafe,  the  cir- 
cumflances  of  which  were  totally  different.  Ac- 
cordingly, this  doArine  was  revifed,  and  the 
contrary  determined  in  a  feries  of  decifions. 

Thus,  in  the  cafe  of  Hitchin  v.  Hitchin  (z)^ 
where  Hj  the  plaintifTs  grandfather,  made  a 
mortgage  for  500  years  (which  was  fatisfied, 
and  after  his  death,  afligned  to  4$^  his  relidt, 
who  was  entitled  to  dower  of  his  eflate)  and 
then  died,  leaving  the  plaintiflTs  father  his  fon 
and  heir ;  who  being  indebted,  made  his  will, 
and  thereby  devifed  lands  to  his  wife  Z.,  but 
did  not  mention  the  devife  to  be  in  fatisfadion 
of  her  dower,  and  devifed  the  relidue  of  his 
eftates  unto  his  executors  until  his  debts  paid. 
L  brought  her  writ  of  dower  and  recovered; 
then  the  heir  brought  his  bill  to  be  relieved 

(«)  Hitchin  v.  Hitchia,  Pre.  Ch.  133.   Mich.  1700. 
Sc.  7  Vcrn.  403. 

againft 
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againft  the  recovery,  and  (he  brought  her  bill 
for  a  difcovery  and  to  fet  the  term  out  of  the 
way;  and  it  was  decreed,  that  the  dowrefs 
(houkl  be  relieved  agamft  a  fatisfied  mortgage 
term. 

The  cafe  (a)  of  a  fatisfied  or  unfatisfied 
mortgage  term,  feems  to  ditFer  only  in  this; 
that  in  the  one,  the  Court  gives  the  dowrefs 
relief  abfblutely,  in  the  other,  upon  terms  of 
keeping  down  a  third  of  the  intereft,  or  paying 
a  third  of  the  principal :  but  as  to  the  mortga- 
gee, the  dowrefi  muft  pay  the  whole  money, 
and  hold  over  for  the  refidue. 

This  latter  refolution,  as  to  trail  terms,  was 
farther  fettled,  upon  a  bill  of  review  brought 
upon  the  cafe  of  Williams  vl  Wray{b)y  in  which 
Lord  Keeper  WrighCs  decree  was  reverfed; 
and  alfo  in  the  cafe  of  Hyford  v.  Hyford^ 
both  of  which  refolutions  were  made  by  Lord 
Keeper  Harcourtj  and  firmly  eftabliflied  the 
law,  that  a  dozvrefs  having  recovered  at  law^ 

(a)  Banks  v.  Sutton,  2  W\\\,  700. 

{h)  Williams  V.  Wray,  1  W^ill.  137.  Hill.  1710.  Hig- 
ford  a;.  Higford,  1  £q.  Ca.  Abr.  219,  5.  Eafter  1710.  SeJ 
1/iJ.  2  Will.  707.  where  this  cafe  is  faid  to  have  been  de- 
terjniaed  in  ^fler  171 1. 
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a  trufi'termftt  tipjhould  natjiand  in  her  way 
in  equity. 

So  in  the  cafe  pf  Dudley  v.  Dudley  (c)^  H 
was  held,  that  a  trufi  term,'  attending  upon  tho 
inheritance;  fliould  be  removed  in  favour  of  a 
dqwrefs  againil  an  heir  at  law. 

But  a  wife  is  not  entitled  to  dower  (d)y  out 
of  the  equity  of  redemption  of  a  mortgage  ii^ 
fee. 

This  diftindlion  (e)  between  a  mortgs^e  in 
fee  and  a  mortgage  for  a  term  of  years,  appears 
to  have  taken  its  rife  from  the  equity  of  re- 
demption of  the  former  having  been  confidered 
as  analogous  to  a  pure  truft ;  of  which  it  was 
formerly,  and  is  now  generally  underftood^ 
dower  cannot  be ;  as  well  becauie,  in  fuch  caf^ 
there  is  no  feifin  by  the  hufband,  which,  at 
law,  is  nec^ilary  to  confummate  the  title  of 
dower  in  the  wife,  as  that,  bjr  the  preamble  to 
the  ftatute  of  ufes,  it  was  recited,  that,  by 
means  of  ufes,  the  wife  was  defeated  of  her 

(c)  Dudley  0/.  Dudley^  Pre.  Ch.  241.  Sc.  1  £q.  Qk 
Abr.  219>  {.  Eafter  1711.  « 

(d)  1  Atk.  606.  3  P.  Will.  234,  5. 

(r)  Vid^  Godwin  v»  Winfmore,  2  Atk«  526. 
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dower,  from  whence  it  appeared,  that  the  wife 
of  ce/hii  que  v/e  was  not  dowable  at  commoii 
law ;  and  if  fo>  then  the  concluiion  neceflarily 
followed,  that  as  an  ufe  at  common  law  was 
the  fame  as  a  truft  fince  the  ftatute,  the  wife 
could  no  more  be  endowed  of  a  truft  fince  the 
ftatute,  than  at  common  law,  and  before  the 
ftatute,  (he  could  of  an  ufe.  And  as  the  ana- 
logy  to  ufes  had  great  weight,  originally,  in 
eftablifhlsig  this  rale  as  to  tnift-eftates,  fo  the 
common  pra&ice  of  conveyancers,  founded 
thereupon,,  of  placing  the  legal  eftate  in  truf^ 
tees  on  purpofe  to  prevent  dower  (which  made 
the  letting  in  that  claim  upon  trufts,  contrary 
to  former  opinions,  of  dangerous  confeqiieoce 
to  old  titks)  rendered  the  courts  of  law  very 
jealous  of  breaking  in  upon  this  rule ;  it  having 
been  thought  (afer  to  abide  ftridly  by  the  rule 
of  law,  even  in  cafes  where  the  reafon  of  it  did 
fiot  apply,  than  to  (hake  the  foundation  of  aa^ 
cient  titles,  by  permitting  nice  and  curious  ex* 
ceptioos  to  be  made  to  the  general  rule. 

Therefore,  although  this  rule  of  law,  as  to  a. 
dowrefs  claiming  dower  out  of  the  equity  of 
redemption  of  a  mortgage  in  fee,  was  at- 
tempted to  be  broke  through  in  the  cafe  of 
Banks  V.  Sutton  (f)  (in  which  cafe,  this  doc- 

ff)  Banks  v.  Sotton,  2  Will.  700.  Fs^li  P.  Will.  232,  B. 
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trine  was  gone  into  by  Sir  Jofeph  JekyU  Maftcr 
of  the  Rolls,  in  a  learned  and  elaborate  argu- 
ment, and  it  was  reiblved,  that  a  woman  was 
entitled  to  dower  out  of  the  equity  of  redemp- 
tion of  a  mortgage  in  fee)  yet  in  a  later  cafe^  in 
which  this  queftion  came  before  the  Lords 
CommifSoners  of  the  great  feal,  that  decifion 
of  Sir  Jofeph  Jekyl  was  over-ruled,  and  the 
refolution  in  the  cafe  of  Banks  and  Sultouy  as 
to  this  point,  taken  as  a  general pojitiony  held 
not  to  be  law. 

The  cafe  I  allude  to,  was  that  of  Dixon  (g% 
widow  of  Abraham  Dixpn^  againft  Sir  George 
Savilley  and  others,  which  came  on  to  be  heard, 
upon  bill  and  anfwer,  the  7th  November  1783. 
The  circumftances  were  as  follow :  Abraham 
Dixon,  being  in  his  life-time  and  at  his  death, 
ieifed  in  fee  of  eftates  in  the  county  of  Nor-- 
thumberlandy  of  the  yearly  value  of  3000/* 
and  upwards,  died  in  1781,  without  iflue, 
leaving  Anne  Dixon^  the  plaintiff,  his  widow. 
Abraham  Dixon,  by  his  will,  dated  3d  January 
in  the  fame  year,  devifed  his  real  eftates,  STr, 
to  the  defendants.  Sir  George  Saville,  William 
Ordcy  and  Thomas  Adams^  their  heirs  and  af- 

(gj  Dixon>  Widow,  v.  Sir  Geo.  Saville  et  al*.  7  Nov. 
1783. 

figns. 
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iigns,  upon  trufts  in  his  will  mentioned,  and 
fubjcdt  thereto,  to  his  great  nephew  Arthur 
On/low^  his  heirs  and  affigns,  for  ever. 

The  teftator  not  having,  in  his  life-time,  made 
any  fettlement  or  other  provifiori  for  his  wife, 
in  lieu  or  bar  of  dower ;  Ihe,  not  having  done 
any  aft  to  bar  herfelf  thereof,  filed  her  bill 
againft  the  truftees,  dating  the  above  fafts, 
claiming  dower  out  of  all  the  teftator's  real 
eftate,  and  praying  to  be  let  into  the  receipt  of 
one-third  part  of  the  rents  and  profits  thereof. 

To  this  bill,  the  truftees  and  infant  put  in 
their  anfwer,  fetting  forth,  that  the  teftator, 
being  fcifed  of  thefe  premifes,  had  borrowed,  a 
laige  fum  of  money  upon  mortgage,  and  for 
fecuring  the  re-payment  thereof  with  intereft, 
had,  previous  to  his  marriage  with  the  plaintiff, 
conveyed  the  premifes  unto  the  mortgagee  in 

• 

fee,  fub]t&  to  a'provifo  for  redemption,  on  re- 
payment of  the  money  with  intereft;  that  (the 
legal  eftate  in  the  premifes  being  by  this  mort- 
gage abfolutely  vefted  in  the  mortgagee,  pre- 
vious to  and  at  the  time  of  the  intermarriage 
of  the  teftator  with  the  plaintiff,  and  not  being 
at  any  time  afterwards  re-conveyed  to  him,  but 
remaining  vefted  in  the  mortgagee  at  the  time 
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of  bis  death,  and  he  being  therefore  only  en- 
titled to  the  equity  of  redemption  thereof  at 
the  time  of  bis  iiitermarriage,  and  at  all  times 
thereafter,  until  the  time  of  his  death)  the 
piaintifT  was  not  at  any  time  dowable  in  or  out 
of  the  faid  premifes,  or  any  part  thereof >  nor 
was  entitled  to  claim,  either  at  law  or  in  equi- 
ty, any  dower  or  thirds  therein. 

On  the  hearing,  the  plaintiff  could  have 
proved  by  witneffes,  that  the  tellator,  her  huf- 
band,  underllppd  and  declared  {h)  that  after  his 
death  his  widow  would  be  entitled  to  dower 
out  of  his  real  eftates  -,  and  that  he  made  his 
will  under  that  idea,  could  have  been  proved, 
if  relevant,  by  the  perfon  who  drew  it,  Mr* 
Dixon  having  put  the  queflion  to  him,  whether 
Mrs.  Dixon  would  not  be  entitled  to  her  dower» 
to  which  he,  being  lat  that  time  ignorant  of  the 
mortgage,  anfwered,  that  (he  certainly  would. 
Indeed  the  will  itfelf  fufficiently  fpoke  the  ideas 

(h)  Since  the  pablicatlon  of  the  two  firft  editions,  I 
have  been  informed,  by  the  gentleman  who  drew  this 
will,  that  no  fach  declaration  coold  have  been  made,  and 
that  the  qaeftion  ailnded  ti6,  as  put  by  Mr.  Dixon  to  the 
drawer  of  the  will,  was  not  pat  at  the  time  of  making, 
nor,  in  the  recoUedioa  of  the  party,  at  any  other  time* 
the  drawer  having  made  it  without  knowing  of  any  mort* 
gage  or  other  charge  affecting  the  ellate. 

for. 
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for  Dixon  thereby  bequeathed  to  the  plaintiff, 
by  the  name  of  his  dear  wife  Aniie  Dixon^  his 
coach  and  harnefs  and  a  pair  of  horfes,  together 
with  as  much  of  his  plate  as  flie  (hould  think 
proper,  not  exceeding  the  fum  of  60/. ;  which 
things  (be  could  have  no  oqcafion  for,  if  flie 
had  not  a  jointure  to  fupport  her. 

If  the  queftion  was  loft,  Mrs.  Dixon  was  left 
totally  deftitute  of  any  provifion. 

The  claim  of  the  widow  was  fupported  on 
three  grounds. 

Firftj  the  general  law. 

« 

Secondly,  the  diftiniftion  between  a  mere  truft 
and  an  equity  of  redemption  9  and, 

Thirdly,  the  authorities  in  favour  of  dower 
under  circumftances  not  more  favourable  than 
thofe  attending  this  cafe. 

Under  the  firft  of  thefe  heads,  it  was  6b- 
ierved,  that  dower  was  a  right  of  the  firft  at- 
tention and  moft  facred  prefervation  at  the 
common  law,  it  was  a  right  not  only  founded 
V  our  kw,  but  a  right  confonant  to  the  firft 
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principles  or  laws  of  morality  and  equity,  as 
fpringing  from  the  moral  obligation  a  man  was 
under  to  make  a  provifion  for  his  wife.     And 
we  accordingly  found  it,  in  a  variety  of  cafes, 
aided  and  extended    beyond   its  ftnA  legal 
limitSy  by  the  interpofition  of  our  courts  of 
equity,  in  removing  truft-terms,  and  other  ob- 
ftrudtions  to  it  in  certain  cafes,  which  would  iland 
in  the  way  of  it  at  common  law.    This  proved 
it  to  be  a  right  not  merely  confined  to  our 
common  law,  but  a  right  recognized,  proteA* 
ed,  and  aided  in  equity  ;  and  which,  fo  far  as^ 
it  was  the  fubjeft  of  relief  in  equity,  muft  be 
confidered   as  an   equitable    right  (2).      This 
was  the  predicament  in  which  it  flood  in  the 
cafes  of  Dudley  and  Dudley^  Hyford  and  Hy^ 
fordj  IVray  and  Williams^  and  the  other  cafes, 
wherein  it  had  been  decided  that  a  dowrefs  fhould 
have  the  benefit  of  a  trufl-term  attendant  on 
the  inheritance,  as  agaiijfl  the  heir.     Confider- 
ing  it  therefore  as  an  equitable  rights  it  well 
might  be  a  wonder  how  it  came  about,  that  a 
widow  fhould  not  be  entitled  againfl  the  heir 
to  dower  of  an  equitable  inheritance.     Some, 
indeed,  had  confined  the  rule  of  her  not  being 
fo,  to  the  cafes  where  the  trufl  was  created  by 
the  hufband  himfelf  {k)  y  this  was  the  opinion 

(/•)  Supra.  (*)  Si^». 
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of  the  Mafler  of  the  Rolls  in  Bayiks  and  Sut- 
ton  ;  however,  this  opinion  had  been  over-ruled, 
and  it  feemed  to  be  a  fettled  point,  that  a  wi- 
dow was  not  dowable  of  a  direft  proper  truft. 

This  naturally  lead  to  the  fecond  head  of 
aigument  in  favour  of  the  widow ;  namely,  the 
diflrindtion  between  a  mere  tnifi^  that  was  an 
u(e,  as  it  was  ililed  at  common  law,  and  aih 
equity  of  redemption  ;  the  former  was  regardecj 
at  common  law  as  quite  a  di(lin6t  intereft  from 
the  legal  eftate,  to  which  the  right  of  dower 
was  annexed.  It,  of  courfe,  did  not  involve 
in  it  that  right  j  if  it  had,  there  would  have 
been  two  oppofite  rights  of  dower  in  the  fame  v 

lands  at  the  lame  time ;  as  the  widow  of  both 
the  trujlee  and  of  the  cejlui  que  ufe  would  have 
been  entitled  to  dower.  For  the  widow  of  the" 
truftee  was  clearly  entitled  at  common  law; 
and  when  the  Court  of  Chancery  interpofed  to 
prevent  the  legal  title  of  the  widow  of  the 
truftee,  it  feemed  extraordinaty  that  it  did  not^ 
in  its  place,  fubftitute  an  equitable  one  of  the 
widow  of  the  cejiui  que  trufi.  But,  however, 
thefe  forts  of  trufts  being  the  creatures  of  the 
parties  themfelves,  whatever  were  the  legal  in- 
cidents or  privileges  they  wanted,  might  have 
been  fuppofed  to  haye  been  voluntarily  relin-  A 
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quifhed  and  abandoned  by  the  parties  creatii^ 
thofe  trails.  But  it  was  otherwife  in  r^ard 
to  an  •*  equity  of  redemptions^*  that  was  not  any 
intereft  created  or  referved,  by  or  between  the 
parties,  beyond  the  exprefs  time  of  redemp- 
tion ;  it  was  a  mere  creature  of  a  court  of 
equity  itfelf,  founded  on  this  principle,  that  as 
a  mortgage  was  originally  nothing  more  than  a 
pledge  or  fecurity  to  the  mortgagee  for  his  mo- 
ney, it  was  but  natural  juftice  between  man 
and  man,  to  confider  the  original  ownerlbip 
of  the  lands  as  flill  refiding  in  the  mortgage^-, 
fubje6k  only  to  the  legal  tille  of  the  mortgagee, 
fo  far  as  fuch  legal  title  was  requifite  to  the 
end  of  his  fecurity ;  and  accordingly,  the  title 
of  the  mortgagee  was  not  treated,  by  equity, 
as  any  title  beyond  that  point.  His  ben^eial 
intereft,  though  the .  mortgage  was  in  fee,  was 
confidcred  only  as  perfonal  eftate ;  he  was  not 
permitted  to  grant  leafes  or  exercife  any  other 
ad  of  ownerfliip,  to  the  prejudice  of  the  mort- 
gagor, to  whom  he  was  even  accountable  for 
the  profits  of  his  eftate.  His  widow  was  not 
permitted  to  claim  dower,  nor  could  he  or 
thofe  claiming  under  him  avail  themfelves  of 
fcveral  other  privileges  and  incidents  attending 
real  property.  It  feemed  to  be  the  regular  con- 
fequencc  of  the  doftrine  adopted  by  our  Courts 
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of  Equity,  in  regatd  to  mortgages,  by  confider* 
ing  them  ftriftly  and  merely  in  the  nature  of 
fecurities  for  the  mortgage  money,  and  en- 
titling the  mortgagee  to  no  other  df  the  in* 
cidents  or  privileges  of  ownerlhip  in  the  lands 
than  what  was  requifite  for  the  end  of  fuch  fe- 
curity ;  that  all  fuch  privil^s  and  incidents  of 
ownerfhip  of  the  lands,  as  were  not  confidered 
as  becoming  veiled  in  the  mortgagee  for  the 
purpofe  of  his  fecurity,  and  the  exerciie  and 
enjoyment  whereof  could  not  be  prejudicial  to, 
or  inconiiftent  with  that  (ecurity,  fliouid  be 
held  to  remain  in  the  mortgagor,  or  in  other 
words,  that  he  ihould,  to  all  purpojTes  not  pre- 
judicid  to  the  mortgagee,  be  confidered  as  the 
complete  owner  of  the  mortgaged  lands.  And 
accordingly  this  was  found  to  be  the  eftablifhed 
doArine  in  fcvcral  inftances,  when  only  volun^ 
teers  were  interefted,  fuch  as  revocations  under 
powers,  and  revocations  of  devifes,  as  in  the 
cafes  <rf  Thorn  v.  Thorny  and  Hall  v.  Dvneh  (/), 
and  other  like  cafes.  That  in  the  cafe  of 
Lincoln  and  Rolle  (Parliament  Cales,  156) 
the  doftrine  was  exprefsly  recognized  and  ad- 
mitted on  both  (ides;  becaufe  in  equity  a  mort- 
gage did  not  make  the  eftate  another*s,  and 
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becaufe  a  mortgage  was  not  an  inheritance  but 
a  perfonal  ejiate^  and  thefe  feemed  no  reafon 
in 'the  world  why  thefe  general  incidents  of 
complete  ownerfhip  fhould  be  faved  in  favour 
of  a  devifee  or  other  volunteer,  and  not  in 
favour  of  a  wife,  whofe  t:laim  of  dower  flood 
upon  the  ftrongefl  grounds  of  moral  and  equit- 
able right,  and  who  was,  in  many  inftances, 
confidered  as  entitled  to  relief  in  equity,  in  re- 
gard to  an  intended  provifion,  when  a  devifee 
or  other  mere  volunteer  was  not.  And,  agreea- 
ble to  this  do&rine,  was  the  decifion  in  the 
cafe  of  Ba7iks  and  Sutton^  where  it  was.  decreed 
in  favour  of  the  claim  of  dower,  out  of  an 
equity  of  redemption  of  a  mortgage  in  fee; 
which  .decifion  was  founded  on  a  variety  of 
authorities,  and  re^fons  delivered  by  the  Mafter 
of  the  Rx)lls,  all  which  were  equally  forcible 
in  the  prefent  cafe.  That  the  cafe  of  Banks 
and  Sutton  was  direftly  in  point  of  the  prefent 
queftion  5  for  though  the  Mafter  of  the  Rolls 
would  not  take  upon  himfelf  to  determine 
the  queftion,  in  regard  to  the  dower  out  of 
a  mere  trujlj  created  not  by  the  hufband, 
but  by  fome  other  perfon,  with  no  time  li- 
mited for  conveying  the  legal  eftate;  and 
avoided  this  point,  by  fliifting  his  grounds  to 
that  of  the    hufband's  being  entitled,    under 

the 


BirSBAND^S  ESTATE  MORTGAGED,  &C.    729 

the  exprcfs  direftion  of  the  will  under  which 
he  t:lainied9  to  have  the  eftate  conveyed  to  him 
at  the  age  of  twenty-one;  which  circumftancc, 
under  the  application  of  a  common  principle 
of  equity,  of  coiifidering  that  as  done  which 
ought  to  have  been  done,  of  courfe  in  equity, 
let  the  widow  in  to  the  fame  degree  of  title  as 
(he  wotdd  have  had  if  the  truftees  had  conve3red 
the  eftate  to  her  hu(band  at  the  time  direfted ; 
yet  as  there  was  a  mortgage  in  fee  prior  to  the 
devife,  the  other  point  of  the  right  of  dower, 
iwt  of  fuch  equity  of  redemption^  ftill  fubfilled 
independent   of  the  conftrudbive   or  affumed 
conveyance  by  the  truftees  at  the  time  direfted. 
And  as  the  principle  on  which  the  Matter  of 
the  Roils  got  rid  of  the  firft  point  did   not 
apply  to  this,    he  accordingly  found  himfrtf 
conftrained,  inftead  of  changing  his  ground  as 
before,  to  enter  into  a  ftrift  examination  of  it^ 
and  meet  the  objedkions  to  dower  with  autho- 
rities, inferences,   and  general  reafoning,   and 
through  them  to  come  to  a  profefled  decifion 
of  the  point,  as  he  exprefsly  did  when  he  faid, 
"  he  did  not  know  or  could  find  any  inftancc 
where  dower  of  an  equity  of  redemption  was 
controverted  and  adjudged  againft  the  dowrefs;" 
and  as  there  were  authorities  in  cafes  lefs  fa- 
vourable, he  therefore  declared,  that  the  widow 

of 
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of  the  peribn  entitkd  to  the  equity  of  redemp- 
tion of  the  mortgage  in  queftioDy  which  was  a 
mcrtgage  in  fecy  had  a  ri^t  of  ledemptioa; 
and  decreed  her  the  arrean  of  her  dower  fipom 
the  death  of  her  huiband*  (be  allowing  the 
third  of  the  intereft  of  the  mortgage-money 
unfatisfied  at  that  time :  that  an  authority  more 
directly  in  point  than  this  was  could  not  be 
expedted.     And  though  the  fab(equent  cafe  of 
the  Attomey*Generai  ^^nft  Sc0tt  {m)  (befbit 
Lord  Talbot)  in  which  the  widow  was  denied 
dower^  was  generally  confidered  as  an  authority 
contrary  to,  and  fuperfeding  that  of  Banks  and 
Sutton;  yet  fuch  a  conclufion  feemed  toohafty, 
as  the  two  cafes  appeared  to  differ  materially ; 
for  in  that  of  the  Attorney-General  and  Scott^ 
although  there  was  a  mortgage,  yet  the  quef- 
tion  did  not  turn  upon  that,  becaufe  the  legal 
eftate  was  outftahding  in  truftees,  in  whom  it 
was  veiled  antecedent  to  fuch  moitga^,  and 
confeqxiently  the  decifion  in  that  cafe  was  on  a 
direft  proper  truft,  and  not  on  a  mere  equity  of 
redemption.      And   the  difference  between  a 
direct  trujl  and  an  equity  of  redemptiouy  and 
between  the  claim  of  a  widow  and  that  of  a 
devifee  or  mere  volunteer,  was  flrongly  infifled 

(ff)  Attorney-General  V.  Scot>  Ca.  temp.  Talbot*  i5&* 
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upon;  and  the  di(lin<f):ion  between  tbis  cafe  and 

» 

that  of  a  claim  of  dower  againft  a  purcha(er 
fully  enforced 

But  the  Lords  Conimiffiona:^  faid  {n\  that 
the  cafe  of  an  eftate  by  the  curtefy  in  a  trull 
WIS  the  anomalous  cafe,  not  the  rule,  that  the 
wife  (hould  not  have  dower:  and  that  this  point 
was  fo  much  fettled,  that  it*  would  be  wrong 
to  difcufs  it  much ;  and  the  bill  was  difmiffed, 
but  without  cofts,  the  defejidants  not  praying 
them. 

However,  it  is  neceflary  here  to  remark,  that 
there  were  fome  circumftances  which  diflift- 
guilhed  the  cafe  of  Banks  and  Sutton  from  this 
of  Dixon  and  Saville-,  particularly  that,  in  the 
former  cafe,  the  mortgage  was  made  by  the 
anceftor  of  the  huiband,  whofe  widow  claiaied 
dower,  and  the  ieftate  came  to  him,  by  devife 
iubjed:  thereto;  alfo,  that  the  teftator  feemed 
to  have  intended,  that  the  mortgage  (hould  be 
peud  off  out  of  his  perfonal  eftate,  and  the  rents 
and  profits  of  the  real  eftate,  which  would  ac^ 
crue  before  the  devifee  attained  his  age  of 
twenty^one;  at  which  time  a  moiety  of  the 
legal  eftate  was  pofitiVely  direded  to  be  con- 

{n)  Fid.  Gilb,  Lex  fratoria^  jz66,  267. 
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veyed  to  him.  For,  although  the  former  cir* 
cumilance  of  the  mortgage  defcending,  does 
not  appear  to  me  to  afford  any  argument  of 
confiderable  weight  in  favour  of  the  dowrefs, 
becaufe,  the  only  inference  that  could  be  drawn 
from  that  circumftance  would  be>  that  the 
mortgage  being  made  by  the  anceftor,  and  not 
by  the  huiband,  it  could  not  be  concluded  that 
there  was  any  intention  in  the  hufband  to  make 
the  mortgage  a  means  of  depriving  the  wife  of 
dower  (which  was  a  diflind:ion>  that  had  been 
attempted  to  be  made,  in  cafes  when  the  wife 
claimed  dower  of  trails  between  trafts  defcend- 
ing  and  trafts  made  by  the  hufband);  but 
which  inference  could  not  be  applied  to  the 
cafe  of  a  mortgage,  becaufe,  whether  that  de- 
fcended  to,  or  was  made  by,  the  hufband,  the 
intention  with  which  it  was  made,  was  obvioufly 
with  a  view  to  raife  money  only,  and  could 
not,  by  any  argument,  be  made  to  fupply  an 
inference,  that  it  was  done  with  a  view  to  pre- 
vent dower:  yet  the  latter  circumftance  might 
perhaps  be  confidered  as  deferving  more  weight; 
for,  if  the  truftee,  who  was  himfelf  the  mort- 
gagee, by  mifapplying  the  perfonal  eftate  of  the 
teftator,  and  the  rents  and  profits  of  his  real 
eftate,  was  himfelf  the  caufe  of  the  mortgage 
ftanding  out,  and  made  this  a  reafon  to  hold 

back 
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back  the  conveyance  of  the  legal  cftate,  ac- 
cording to  the  difeftions  of  the  teftator,  there 
feems  as  much  reafon  for  the  application  of  the 
rule  of  equity  of  confidering  that  as  donCf 
which  ought  to  be  done,  in  order  to  let  in  the 
widow  in  equity,  to  the  fame  degree  of  title, 
notwithftanding  the  morigagCy  as  (he  would 
have  had,  if  the  truftee  had  conveyed  the  eftatc 
to  the  hulband  at  the  time  directed,  as  there 
was  for  the  application  of  it  for  that  purpofe, 
notwithjanding  a  truji. 

And  it  is  obfervablc  that,  in  this  point  of 
view,  the  cafes  of  Banks  and  Sutton,  and  Dixon 
and  Sir  George  Savilk,  are  perfeAly  recon- 
cilable, and  may  Hand  together,  tlie  former 
being  coniidered  as  eftabliflbing  the  generaTprm- 
ciple  of  law,  that  the  wife  of  one  entitled  to  an 
equity  of  redemption  of  a  mortgage  in  fee,  (hall 
not  be  entitled  to  dower  out  of  fuch  eftate; 
the  latter,  as  an  exception  to  that  general-  rule, 
;is  felling"under  another  and  diftinft  principle  of 
equity.     Sed  quare. 

And  that  there  may  be  exceptions  to  this 
rule,*  as  to  trufts,  is  evinced  by  the  refolution 
in  the  cafe  of  Otivay  and  Iludfon  (o)%  in  which 

(o)  Otway  'V.  Hudfon,  z  Vern.  583.    N.  B.  This  was  a 
cafe  of  cuftomary  dower.     Vid»  z  Atk.  526. /rrL.  Hard. 
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caie,  tenant  10  t^  of  the  truft  cf  a  copyhold 
cftate,  having  defircd  the  lord  to  admit-  him, 
and  being  refuled,  and  having  brought  a  bill 
againil  Ihe  truftees  to  have  a  furrender  made 
btm  of  the  legal  eftate,  died,  pending  thcfuit^ 
and,  although  the  hufband  was  never  feifed  of 
the  legal  eftate  of  the  cc^yhold,  yet  the  widow 
was  decreed  her  free*bench ;  which  was  a  de- 
cifion  contrary  to  the  rule  laid  down  in  the  prin* 
cipal  cafe,  but  founded  upon  an  equity  raifed 
in  favour  of  the  wife;  becauie  of  the  great  and 
obflinate  delay  of  the  truftee,  who  refufed,  and 
ftood  out  a  bill  requiring  him  to  convey. 

It  was  formerly  a  doubt  whether  (j}\  upon  a 
mortgage  in  fee,  the  mortgage  eftate  did  not 
become  liable  to  the  dower  of  the  wife  of  the 
mortgagee  {q)j  which  occafioned  the  introduc* 
tion  of  long  terms  for  years  by  way  of  mortgage, 
with  condition  to  be  void  upon  repayment  of  the 
mortgage-money;  but  that  doubt  hath  been 
long  fince  over-ruled  in  our  courts  of  equity, 
and  it  is  now  clearly  fettled,  that  an  equity  of 
redemption  is  not  liable  to  the  dower  of  the 
wife  of  the  mortgagee  (r)^ 

(/)  Litt.  Sec.  357. 

(^)  Black.  Comjn.  158. 

(r)  Hard.  466,    Cro.  Car.  ijpe;  i. 
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OF  MORTGAGES  MADE  BY  THE  HtTSBAND  AND 
WIPE,  OR  THE  HUSBAND  ALONE,  OF  THE 
wife's  estates,  AND  HIS  INTEREST  IN 
MORTGAGE  MONEY  DCTE  TO  HER. 


As  the  huiband,  by  virtue  of  his  marriage, 
obtsuns  no  other  intereft  in  his  wife's  eftates  of 
inheritance,  than  an  eftate  of  freehold,  in  her 
right,  for  their  joint  lives  in  cafe  there  be  no 
ifliie  of  the  marriage,  and  (or  his  life,  as  tenant 
by  the  curtefy,  if  there  be  (a);  it  follows,  of 
cotirfe,  that  he  alone  cannot  make  a  valid  mort- 
gage thereof,  to  be  binding  upon  her  and  her 
heirs,   for  any  longer  period  [b).      And  there- 

{a)  Co.  Litt.  351. 

(^)  Bryan  or.  Woolly,  4  Vin.  Abr.  57.  pL  19,  Drybuttcr 
«»  Bsirtholoinew*  2  P.  Will.  127. 

fore. 
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fore,  where  one,  feifed  in  fee,  in  right  of  his 
wife,  of  a  (hare  of  the  New  River  water,  joined 
with  her,  and  made  a  mortgage,  by  wayof  lea(e 
for  I  ooo  years,  referving  a  pepper-corn  rent,  by 
deed  without  fine,  and  died ;  a  bill  brought  by 
the  mortgagee  to  foreclofe,  was  Vifmifled  by  the 
Mailer  of  the  Rolls,  faying,  that  a  fine  might 
be,  and  ufually  was,  levied,  of  New  River 
ibares,  and  in  this  cafe,  there  ought  to  have 
been  one,  it  being  the  inheritance  of  the  wife  \ 
and  that,  this  having  been  omitted,  and  the 
leafe  expiring  by  the  death  of  the  hufband,  the 
mortgage  was  alfo  thereby  determined,  and  no^ 
thing  remained  to  foreclofe. 

And  where  after  marriage  the  hufband  made 
a  purchafe  of  a  cop34ipld  eflate,  and  took  the 
furrender  to  himfelf,  and  his  wife,  and  his 
daughter,  and  their  heirs;  and  be  afterwards, 
as  being  vifible  owner  of  the  eftate,  took  upon 
him  to  make  a  conditional  furrender  by  way  of 
mortgage  to  a  flranger,  and  afterwards  died  (c)  i 
a  bill  was  filed  in  Chancery  againft  the  mother 
and  daughter  to  difcover  their  title,  and  to  fet 
afide  their  eflates  as  fraudulent  againfl  the  mort* 
gagee,  who  was  a  purchafer  s  fed  non  allocatur^ 

(rX  Back  «s.  Andrews^  z  Vera.  129.  / 

fof. 
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foTj  by  the  Court,  the  hufband  and  wife  took 
One  moiety  by  intireties,  fo  that  the  hufband 
could  not  alieri  or  difpofe  of  it,  to  bind  th? 
wife,  and  the  other  moiety  was  well  veiled  in 
the  daughter. 

But,  if  the  wife  joins  in  a  mortgage  of  her 
lands  and  levies  a  iine  thereof,  this  wilt  be  bind-^ 
ing  upon  her  and  her  heirs,  notwithftanding 
the ,  coverture*  For  as,  by  fuch  procefs,  (he 
may  make  an  abfolute  alienation  of  her  teal 
eftate,  fo  may  (he  make  a  conditional  one 
thereof* 

And  a  fine,  levied  by  a  femme  doverty  will 
make  a  mortgage  of  her  truft,  as  well  as  of  her 
legal  eftate,  valid  fdj.  Thus;  where  the  de- 
fendant P,  before  her  marriage,  conveyed,  with 
her  intended  and  after  hufband's  privity,  the 
premifes  in  queftion  to  truftees,  in  truft,  to  pay 
the  rents  and  profits  to  her  fole  and  feparate 
ufe  for  her  life,  and,  after  her  deceafe,  in  truft. 
for  fuch  ules  as  (he,  whether  fole  or  covert^ 
fhould  by  her  laft  will  limit  and  appoint,  and, 
for  want  of  fuch  appointment,  then  to  her  own 
right  heirs  for  ever.   Afterwards,  (he  mortgaged 

f/fj  Penne  v.  Peacock  et  ux.  Ca.  temp.  Talbot  41. 

3  B  part 
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part  of  the  lands  to  the  plaintiff  for  a  term  of 
five  hundred  years,  to  fectirc  the  fum  of 
I  coo/,  and  a  fine  was  levied  by  huiband  and 
wife,  who  both  declared  the  ufes,  as  to  the 
mortgaged  premifes,  to  be  to  the  plaintiff  for 
fecuring  the  principal  and  intereft.  On  a  bill 
exhibited,  the  wife,  by  order  of  Court,  an- 
fwered  feparately;  infixing,  as  to  this  point, 
that  the  legal  eftate  being  in  the  truftees,  the 
parties  to  the  fine  had  not  fuch  an  eftate 
therein  whereof  a  fine  could  be  levied  to  bar 
her  right*  But  the  Lord  Chancellor,  as  to 
this  objeftion,  oT^ferved,  it  was  very  well 
known  that  the  operation  of  fines  and  re- 
coveries was  the  fame  upon  trufts  as  upon 
legal  eftates,  and  if  fo,  it  muft  inevitably 
follow,  that  an  eflate  for  life  limited  to  the 
wife,  remainder  to  her  own  right  heirs  in  de- 
fault of  any  appointment  made  by  her  laft 
will,  was  difpofed  of  by  the  fine ;  and  if  no 
fuch  remainder  had  been  limited  by  it,  yet  as 
the  eftate  was  the  wife's,  and  moved  origin- 
ally from  her,  whatever  was  not  conveyed 
would  have  remained  in  her,  and  confequently 
been  barred  :  and  his  LordQiip  decreed  the 
truft^s  to  4:onvey  to  the  plaintiffs  the  mort- 
gages. 

Where 
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Where  a  husband,  for  a  valuable  confidera- 
tion,  covenanted  that  his  wife  ftiould  join  with 
him  in  a  fine,  the  Court  of  Chancery  decreed 
the  husband  to  perform  it,  for  that  he  had  un- 
dertaken it,  and  muft  lie  by  it  if  he  did  not 
perform  it  (e) :  becaufe  in  fuch  cafe  it  is  to  be' 
prefumed  that  the  husband,  where  he  cove- 
nants that  his  wife  (hall  levy  a  fine^  has  firft 
gained  her  confent  for  that  purpofe,  and  the 
intcreft  in  fuch  covenant  has  been  taken  to  be 
an  inheritance  defcending  to  the  heir  of  the 
covenantee. 

But  if  it  can  be  made  appear  to  be  impofsible 
for  the  husband  to  procure  the  concurrence  of 
his  wife  (as  fuppofe  there  are  differences  between 
them)  furely  the  Court  would  not  decree  an 
impofsibility  f/) ;  efpecially  if  the  husband  offer 
to  return  all  the  money,  with  interefl  and  cofts, 
and  to  anfwer  all  the  damages* 

A  covenant  from  the  husband  and  wife,  that 
he  and  his  wife  will  levy  a  fine,  will  not  be 
binding  upon  her  in  cafe  of  his  death.  There* 
fore,   where  one  {g)  Teifed  in  tail,  for  valuable 

{e)  Barington  4;.  Horn,  2  Eq»  Ca.  Abr.  17  ?•  5  Via* 
Abr.  547.  15.     3  Will.  189,  et  Note  B.  there. 

(/)  IM. 

(g)  Hody  V.  Lun.    1  Roll.  Abr.  375.  Mich.  5.  Can 

X  Sc.  I  £q.  Ca.  Abr.  61.  2. 

.     3  B  a  con- 
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confideiation  bargained  and  fcAd  to  Mother  iif^ 
fee,  covenafiting.  that  ht  and  his  wife  wouFd 
levy  a  fine  for  better  aiHimiice;   and  it  was 
agreed »    that  30/.  part   of  Ae   confideratioil^"' 
money,  (hould  be  paid'untb  the  wife  upon  the" 
conufance  thereof    A  finse  was  accordingly  ac- 
knowledged by  them  befere  a'judgfe  on  the  cir- 
cuit in  the  vacation,  and  the  30/1  paid  her,  tlte 
husband  being  fick  in  bed ;  and  afterwards,  and 
before  the  enfuing  term,  he  died;  whereupon 
the  wife  flopped  pafsing  the  fine,  and  brouglrt 
a  writ  of  dower.     It  was  held  the  bargainee  had 
no  remedy  againfl  the  dowrefs,  becaufe  it  was 
contrary  to  a  maxim  in  law,  that  afemme  MverC 
Jhoutd  be  bound  without  ajme. 

Yet  in  a  (hort  note  of  the  cafe  of  Baker  v. 
Child  [h)y  it  is  faid  to  haye  been  determined, 
that  where  ^femme  cotrert^  by  agreement  macfe 
with  her  husband,  was  to  furrender  or  levy  a 
fine,  the  Court  would,  by  decree,  compeK  her 
to  performance  thereof,  although  the  husband 
died  before  it  was  done. 

But  Mr*  Murray  obferved,  m  Ihe  cafe  of 
Thayer  and  Gould  (z),  before  the  X.ord  Chan- 


ts) Baker  v^  Child,  2  Vern.  61 
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crilor,  Mich.  13  Geo.  2,  that,  upon  looking  into 
€hc  r^ifter's  minutes,  it  appeared  the  Court 
nxade^no  decree  in  the  laft  cafe,  but  that  it  was 
by  confent  referred  to  Mr.  Serjeant  RawlinfoK 
^OT  his  arbitration. 

From  this  reference,,  however,  we  may  fairly 
conclude,  that  there  were  circumftances  in  this 
cafe  which  rendered  the  decifion  of  it  doubtful 
at  lead ;  as,  had  it  been  clear  that  the  Court 
ji^ould  have  releafed  the  wife  from  the  agree- 
iRcnt,  ihe  certainly  never  would  have  fubmittefl 
^  aA  arbitratiqiL 

If  a  leafdiold  eftate  of  the  wife  be  mortgaged 
t>y  the  husband,  the  equity  of  redemption  will 
t)elon^  to  l^in,  f\iryiyin^  her. 

E  R  was  pofleffed  of  a  Icafe  of  land$  of  the 
^mife  of  the  Dean  and  Chapter  of  JVefiminJler 
for  thirty-one  years  (A:),  and  married  //,  and 
then  he  and  his  wife  mortgaged  their  i^tereft 
and  term  of  years  unto  /  £,  and  afterwards^ 
.and  before  the  day  of  p^y ment^  fl  R  4icd>  aji^ 
JI  the  husband  paid  the  money  a^  the  day  m 
redemption  of  the  mortgage  and  entered,  and 
fpade  his  fecond  wife  his  executrix,  and  died* 

{k)  Young  'v.  Radford,  Hob.  3, 

3  B  3  And 
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And  the  queftion  was,  whether  the  executrix 
of  the  husband  or  the  reprefcntative  of  the  ficft 
wife  was  entitled  to  the  term  ?  and  the  Court 
of  King*s  Bench  were  uniformly  of  opinion,  that 
it  belonged  to  the  executrix  of  the  husband  ; 
the  reafon  for  which  was,  that  though  the  leafe 
was  at  firfl:  the  wife's,  and  that  the  husband  was 
pofleffed  in  her  right,  fo  as  though  he  had  pur- 
chafed  the  fee  finiple,  the  leafe  had  not  been 
extinft,  yet  by  the  inter-marriage  he  had  fuU 
power  to  alien  it,  and  if  he  furvived  his  wife,, 
he  was  to  enjoy  it  againft  her  executors  and  ad-, 
miniftrators  5  fo  here,  when  he  furvived,  the  con- 
dition furvived  to  him,  and  reftored  him  to  the 
leafe  in  the  ftate  as  it  (hould  have  been,  if  it 
had  not  been  aliened. 

But  it  feems,  that  if  (he  furvived  him,  the 
equity  of  redemption  would  belong  to  her;  for 
the  mortgage  feems  to  be  no  alienation,  except 
to  the  extent  of  the  money  borrowed.  This 
feems  to  be  a  neceffary  inference  from  the  cafq 
put  I  Bolls  Abr.  344.  G.  PI.  15.  If  a  woman  pof- 
feffed  of  a  term  takes  a  husband,  and  he  grants 
Ujis  term  upon  a  condition,  that  if  he,  his  ex- 
ecutors, or  adminiftrators,  pays  10/.  he  (hall  re- 
enter, and  afterwards  he  pays  the  10/. :  this  is 
no  difpofition,  but  he  (hall  be  poffeflTed  in  right 
.  I  of 
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of  his  wife ;  for  although  he  pays  the  money  to 
redeem  the  term,  yet  peradventure  he  received 
the  money  for  the  mortgage. 

It  (eems  to  have  been  formerly  held,  that  a 
husband  could  not  charge  or  grant  away  the 
truft  of  a  term  belonging  to  his  wife  (/).  Thus 
where  the  wife  had  affigned  her  term  in  truft  for 
herfelf  before  maftiage,  and  then  the  husband, 
without  the  truftees  joining,  mortgaged  the 
truft ;  afterwards,  the  husband  being  dead,  the 
mortgagee  exhibited  his  bill  to  have  the  land 
conveyed  to  him,  or  to  be  redeemed;  and  the 
Court  difmifled  the  bill,  obferving  that  it  had 
been  the  conftant  practice  of  the  Court  of 
Chancery,  to  fet  afide  and  fruftrate  all  incum- 
brances and  adts  of  the  husband  upon  the  trufts 
of  the  wife's  term. 

But  the  law  in  this  rcfped  hath '  fince  been 
changed  {m) ;  for  it  was  determined  in  Sir  Ed- 
ward Turner*^  cafe,  upon  an  appeal  from  a 
decree  of  the  Court  of  Chancery  to  the  Houfe 

•  (/)  Doyly  V.  Pcrfall,  zFrcem.  138.  Sc.  i  Eq.  Ca.  Abr. 
57.  1  Chan.  Ca.  225.  Mich.  25.  Car.  2. 

(«)  Sir  Edward  Tarner*s  cafe,  1  Vern.  7.  Trin.  Term. 
33.  Car.  2.  S.  L.  Gilb.  Rep.  Eq.  102.  1  ?•  Will.  258.  h, 
Tudor  and  Samynf  ^  2  Vcrn.  270.  et  infra. 
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of  Lords,  that  a  term  being  afligned  in  truft 
for  a  woman  by  a  former  hufband,  and  (he 
afterwards  intermarrying  with  another  huflband, 
who  aliened  the  term,  the  fan»e  was  well  pafled 
away,  and  that  the  hufband  might  difpofe 
thereof;  and  the  Lord  Chancellor's  decree  was 
thereupon  reverfed. 

And  in  the  cafe  of  Pitt  v.  HtmU  where  the 
wife  before  marriage  being  pofiefled  of  a  long 
^erm  for  years  (;?),  and  A^  the  perfon  who  was 
to  marry  hef,  being  indebted  400/.  to  /  Sj  by 
agreement  of  A  and  /  *y,  rnade  a  Icafe  to  I S 
for  ten  years  to  fecure  payment  of  the  400/. 
the  lands  being  then  valued  at  80/.  per  annum. 
i^nd  by  indenture,  fealed  in  pi^efence  of  her 
fwjbandy  afligned  the  refidue  of  the  term  to 
friends  in  truft,  to  be  at  her  difpof^  whether 
fole  or  covert  (bpt  no  other  words  to  exclude 
her  hufband) ;  and  fhe  bjrought  in  iponey  and 
other  eflate  to  the  value  of  6op/.  She  married. 
Afterwards  the  creditors  of  the  hufband  ob- 
tained  judgment  in  debt  ^ainfl  him ;  and,  oa 
z fieri faciasyt\it  fherifFs  fold  the  refidue  of 
(he  term.  The  vendees  had  a  decree  againft 
the  truflees  of  the  wife  for  the  term  i  and  thj> 

[n)  Pitt  v.  Hunt,  2Chan.  Ca.  73.   Sc.  1  Vera.  18.     z 
fvttia*  78.  Mich.  Term.  ^3  Car.  2t 

reafon 


AND  THE  HUSBANB^S  INTEREST,  &C.    745 

reaibn  given  by  the  Lord  Chancellor  was,  be- 
caufe  the  Lords  in  parliament  had  reverfed  a 
decree  obtained  by  Lady  Turner.  And  the 
Chancellor  held  it  not  fit  a  decree  fhould  be 
<toe  way  in  parliament,  and  in  another  way 
there;  but  declared  it  againd  his  own  opinion. 
And  the  reporter  fays  that  the  hulband,  in 
this  cafe,  forfook  his  wife,  refufed  reconcilia- 
tion, and  allowed  hjer  nothing,  &c.  yet  decreed 
Utfupra. 

In  the  laft  cafe  it  appears,  that  Lord 
Chancellor  Finch  was  much  diflatisfied  with 
the  refolution  of  the  Lords  in  Sir  Edward 
Turner's  cafe;  for  in  Vernon  it  is  faid,  he 
feemed  to  wonder  at  that  refolution,  and  faid 
it  could  not  amount  to  an  aft  of  parlia- 
pient  to  change  the  law;  and  that  although^ 
at  firft,  there  poffibly  was  no  great  reafon  for 
^hofe  refolutions  thaj  the  hufband  could  not 
.difpbfe  of  a  truft  for  the  wife  made  without  his 
privity  before  marriage,  yet,  the  law  being  fo 
fettled,  people  made  provifions  for  their  chil- 
dren, according  to  what  the  law  was  then  taken 
to  be,  and  now  thefe  provifions  were  defeated 
by  this  new  refolution.  And  he  commended 
the  faying  of  Chief  Baron  Walker^  viz.  "  It 
is  no  matter  what  the  law  is,  fo  as  it  be  known 
)vhatitis/* 
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And  a  covenant  by  the  huj[band  that  he  will 
convey  a  term  belonging  to  his  wife,  is  fuch  a 
difpofition  thereof  as  will  bind  her  in  equity. 

Thus  where  A^  being  zfemme  fole  pofTefled 
of  a  long  term  of  years,  married  with  i?,  who 
having  occafion  for  money,  borrowed  it  of  C, 
who  was  an  under-leflee  of  his  wife  (o),  and 
covenanted  that  hjB  would  grant  him  another 
leafe  of  the  premifes,  to  commence  after  the 
expiration  of  the  fubfifting  term,  and  to  con- 
tinue during  the  time  he  had  any  right,  &c. 
and   died    before    he    had  made    fuch   leafe. 
Afterwards  a  queftion  arofe  between  an  affignee 
of  all  Cs  intereft  and  -4,  who  furvived  her 
hufband,  whether  the  property  was  changed  by 
this  covenant  ?  On  the  fide  of  the  wife  it  was 
contended,  that  the  covenant  was  only  a  bare 
agreement   between  the  parties,  and  refted  in 
covenant,  which  could   only   charge  the  exe- 
cutors and  adminiftrators  of  the  covenantor, 
and  that  flie  claimed  in  neither  of  thofe  ca- 
pacities, but  by  virtue  of  that  right  which  (he 
bad  paramount  to  that  of  her  hulband ;  but 
on  the  other  fide  it  was  infifted,  that  the  cove- 
nant was  a  good  difpofition  of  this  term  in 
equity,  and  that   it   was  not  prayed  that  the 

{p)  Stead  T/.  Cragh,  9  Mod.  42. 

wife 
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wife  (hould  be  obliged  to  carry  it  into  execu- 
tion,  but  that  the  Court  would  declare  it  to 
be  a  good  di{pofition  of  the  term  in  equity. 
And  fo  it  was  decreed  to  be,  becaijfe  the  huf- 
band  had  a  power  to  difpofe  of  it ;  and  the 
covenant  was  fuch  a  lien  as  bound  the  right, 
in  whofe  hands  foever  it  went. 

And  there  feems  to  be  no  difierence  in  this 
refpedl  between  the  cafe  of  a  term  for  years  in 
trufl  for  a  woman,  and  a  term  for  years  in  truft 
to  raife  money  for  the  benefit  of  a  woman 
created  before '  marriage.  Thus  where  A  made 
^  fettiement,  whereby  he  created  a  term  for 
years  in  truft  to  raife  400/.  a  piece  for  his  two 
daughters  (/>) ;  one  of  them  married  By  and  he 
and  his  wife  brought  a  bill,  and  had  a  decree 
to  have  the  400/.  raifed  and  paid.  But  before 
it  was  raifed,  B  afsigned  the  benefit  of  this  de- 
cree in  truft  for  the  payment  of  his  debts,  and 
made  him  executor  and  died,  leaving  his  wife 
and  a  child  unprovided.  The  creditors  filed  a  ^ 
bill  to  have  the  benefit  of  this  afsignment ;  and 
though  it  was  infifted,  on  the  behalf  of  the 
wife,  that  there  was  a  difference  between  a  term 
in  truft  to  raife  a  fum  of  money  for  a  woman, 

(/)  Walter  n/.  Saunders^  i  £q.  Ca.  Abr.  58.  //  'oid.  S.L. 
Gilb,  Rep.  £^.  loa* 

and 
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and  a  truft  of  the  term  itfelf  for  a  woman ;  yet 
the  Mafter  of  the  Rolls  held  that  this  was  a 
term  for  years,  and  not  a  ftim  of  money  ^  and 
therefore  not  to  be  diftinguiihed  from  Sir  Ed- 
ward  Turiter\  cafe.  And  he  faid  he  muft 
decree  it  (though  againft  his  confcicnce),  that 
there  might  be  an  uniformity  of  judgments. 

So  money  fecured  to  a  woman  on  mortgage 
of  a  term  for  years,  or  railed  by  faie  of  wife'5 
term  in  truftees,  becomes,  on  payment,  the  huf- 
hand's  (j)- 

But  It  is  faid  to  have  been  agreed  in  Sir 
Edward  Turner's  cafe  (r),  that  where  a  term 
is  afsigned  in  truft  for  a  femme  covert  by  the 
privity  and  eonfent  of  her  hulband,  there,  withr 
out  doubt,  the  hufban4  cannot  intermeddle  or 
difpofe  of  it. 

Accord ingTy  wherd  ^  femme  fole^  being  pofr 
feffed  of  a  brewhoufe  for  a  term  of  years  [s\ 
mortgaged  it,  and  afterwards,  a  day  or  two  he- 

{q)  Hob.  3.  March  54,  55.  PaHcer  v.  Wyodham*  Gii^ 

Rep.  £q.  102. 

Bk  {r)  1  Vern.  7.  1  Chan.  Ca.  266. 

(i)  Draper's  cafe,  2  Freem.  29.  Seglvid.  tontray  i  Rotl. 

Abr.  343.  F.  5.  7. 

fore 
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fof^ef  her  fnarriage,  with  the  privity  of  her  iJi'*- 
tended  hulband,  as  appeared  by  his  being  a 
witnefs  to  the  deed,  made  an  afsignment  of  her 
intereft  to  truftees,  in  truft  for  *herfelf  for  life, 
and  then  for  her  fon'  by  a  former  hufband ;  and 
afterwards  married,  and  her  hufband  took  an 
affignment  from  the  mortgagee,  and  then  fur- 
rendered  his  leafe  to  the  reverfioner,  and  took 
a  new  leafe  for  the  (ame  term,  and  died.  The 
queftion  was,  whether  the  huftand,  in  this  cafe, 
had  power  to  difpofe  of  the  intereft  of  the  wife 
in  this  term  for  years,  it  being  fettled  with  the 
lm{band's  privity  ?  And  it  was  held  clearly  per 
curianiy  and  admitted  by  both  parties,  that  if 
^femmc  cover ty  with  the  privity  of  the  hufband 
before  marriage,  doth  convey  a  term  for  years 
in  truft  for  herfelf,  that  is  clearly  out  of  the 
hufband^s  power,  and  he  can  neither  difpofe  of  ' 
i?or  releafe  the  intereft  of  his  wife ;  and  if  the 
wife  (hould  join  in  the  grant,  it  would  not  mend 
the  cafe. 

We  may  obferve,  that  in  the  laft^  cafe  the 
hulband  was  a  witnefs  to  the  deed  j  and  the 
Lord  Chancellor,  in  the  cafe  of  Piti  v.  Himty 
feemed  to  think  it  neceffary  that  the  hufband 
fhould  be  a  party  to  the  deed ;  for  his  Lord- 
Ihip,  reprobating  the  refolution  in  Sir  Edioard  A 

Turner^s 
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burner's  cafe,  fald  he  thought  from  thtncc^ 
forth  it  would  not  ferve  turn  to  have  the  huf- 
band's  confent  or  privity  to  an  aflignment  of  a 
term  in  trull/ unlefs  he  was  likewife  made  a 
party « to  the  aflignment. 

And  in  this  cafe  the  Court  feemed  to 
incline  to  the  opinion,  that  if  a  femme  doth 
fecrctly,  without  the  knowledge  of  her  huf- 
band,  before  marriage,  convey  a  term  for  years 
in  truft  for  herfelf,  that  this  (hall  be  in  the 
power  of  the  bufband,  fo  as  he  may  either 
grant  or  releafe  the  eflate  of  the  wife. 

And  in  the  principal  cafe  (/),  though  the 
eftate  at  law  was  wholly  in  the  mortgagee,  and 
the  wife  conveyed  nothing  but  an  equity  in 
truft ;  yet,  when  the  mortgagee  afligned  over  to 
the  hufband,  the  hufband  had  it  under  the 
fame  equity  as  the  mortgagee  had,  and  was  jufk 
in  his  place,  and  no  act  of  the  hufband  could 
bar  the  truftees  for  the  wife  and  her  childrca 
of  their  equity. 

And  it  was  decreed,  that  this  new  leafe  (hould 
be  afligned  over  to  the  wife  or  her  truftees, 
paying  to  the  executor  of  the  hufl>and  the 
mortgage-money. 

(0  Et  Fid.  2  Vez.  Jun.  194. 

But 
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But  if  a  term  be  aiEgned  by  the  hufband 
after  marriage  to  truftees,  in  truft  for  the  wife, 
this  is  voluntary,  and  fraudulent  againft  pur- 
chafers  (u). 

And  it  feems  that  an  aflignment  of  a  term, 
lield  in  truft  for  z,f€mme  covert  by  her  hufband, 
to  a  purchafer  for  a  valuable  confideration,  will 
be  binding  upon  her  and  her  truftee,  and  that 
fuch  affignee  is  entitled  to  a  decree  for  an  afsign- 
ment  of  the  legal  eftate  to  him,  and  that  with- 
out making  any  fettlement  on  the  wife. 

Thus  where  A^  the  firft  hufband  of  By  being 
poflefled  for  the  refidue  of  a  term  of  thirty-one 
years  [x)y  conveyed  it  oVer  to  truftees  for  the 
feparate  ufe  and  benefit  of  his  wife,  and  Ihe 
jnarried  C,  a  fecond  huft)and,  who  firft  mort- 
gaged the  term  to  2),  and  then  fold  it  to  E. 
A  bill  was  filed  againft  the  wife  and  her  truftees 
to  compel  them  to  afsign  over  the  legal  eftate, 
and  fo  it  was  decreed ;  for  it  was  faid,  as  the 
huft>and  may  difpofe  of  a  term  for  years,  where 
the  legal  eftate  was  in  his  wife,  fo  he  may  of 
the  truft  of  a  term,  without  the  wife  or  the 

{uj  I  Chan.  Ca.  225.    Wike's  cafe.  Lane  54,  ;c. 

.   (x)  Tudor  V.  Samyne,  2  Vcrn.  270.  £t  nnd.  Walter  v» 
Saandcn,  1  Eq.  Ca.Abr.  58. 

truftees 
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traftecs  joining.  It  was  objefted,  that  the  huf* 
band,  in  this  cafe,  had  made  no  fettlement  or 
provifion  for  the  wife;  and  that,  if  he  was 
plaintiff,  the  Court  would  not  decree  the 
truflees  to  afsign  to  him,  without  making  fomc 
fettlement  on  the  wife ;  and  the  plaintiff,  who 
derived  under  the  hufband^  could  not  be  in  a 
better  condition— ^/erf  7ion  allocatur. 

And  the  latter  objedtion  feems,  in  the  cafe  of 
Pitt  V-  Hunt  {t/)y  to  have  been  confidered  as 
entitled  to  no  weight  in  fuch  cafe,  even  in  re- 
fpeft  of  general  creditors  claiming  fuch  term. 

Although,  during  coverture,  any  alienatiod 
of  the  wife's  eftate  of  inheritance,  either  by  the 
wife  alone,  or  by  the  hufband  and  wife,  without 
a  fine  levied  thereof,  be  void  after  his  death ; 
yet  a  wife  may,  by  any  afts  done  by  her  which 
amount  in  law  to  a  nezu  grant  or  a  re-execution^ 
g've  it  a  validity.  Thus,  where  a  mortgage,  in 
the  form  of  a  leafe,  had  been  granted  of  2ifemme 
coverfs  eftate  by  the  hulband  and  wife  (z),  and 

Cy)  Vid.fupra.  744,  5. 

(%)  Goodrighty  leflee  of  Carter^  ^-j*  Strathan,  Doug. 
Rep.  53.  Note  17.  Sc.  Cowpcr  201.  et  <uid.  Doe  v. 
WcUcr,  7  Durnf.  1  Eaft  Rep.  478.  Perkins  fee.  154.  Dry- 
butter  07.  Bartholomew,  2  Will.  127.  infra  337.  Et  ^ii^ 
I  Ch.  Ca.  255.  2  Vez.  526,  527.  Arcljcr  *»»  Pope,  2  Vez. 
523.   ^/V/.Dyer  916,  PI.  13.  Contra  a|  to  aleafc* 

aftei 
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after  the  hnfband's  death,  the  deed  being  in  the 
hands  of  the  mortgagee,  the  wife  had  directed 
the  tenants  in  poiTefsion  to  attorn  to  the  mort- 
gagee, had  fettled  with  him  for  the  balanca  of 
the  rents,  ftyling  him  mortgagee,  and  had  not 
queflioned  his  poflefsion  for  a  number  of  years ; 
the  Court  of  King's  Bench  were  all  of  opinion, 
that  the  conveyance  in  this  cafe,  though  in  the 
form  of  a  leafe,  was  in  fubflance  a  mortgage  ; 
and  not  being  within  the  reafon  for  which  kafes 
by  ^ifemme  covert  were  held  to  be  only  voidable, 
was  abfolutely  void  on  the  death  of  the  huf- 
band ;  but  that  the  afts  done  by  the  widow, 
the  deed  being  in  the  poflefsion  of  the  mort- 
gagee, were  tantamount  to  a  re-delivery,  which, 
without  a  re-execution,  was  equivalent  to  a  new 
grant. 

If  2Lfemm€  covert  ]6in  in  levying  a  fine  to  fe- 
cure-a  mortgage  on  her  eftate,  which  mortgage 
afterwards  becomes  forfeited ;  Qie  will  not  only 
be  liable  to  the  payment  of  the  orginal  fum 
borrowed,  but  if  part  of  that  fum  be  paid  off, 
and  then  a  like  fum  taken  up,  that  debt  will 
alfo  attach  upon  the  eftate. 

Thus,where  baron  and  femme,  having  occafion 
to  raife  400/.  (a),  levied  a  fine  of  the  wife's 

(«)  Reafou  *v^  Sachererell,  1  Vern.  41. 

•  3  C  land. 
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lahd,  and  made  a  mortgage  for  the  fame;  and 
after  the  mortg^  was  forfeitedy  the  hufband 
paid  in  part  of  the  mortgage-money,  and  then 
borrowed  as  much  money  more  of  the  mort- 
gagee as  he  had  paid  in  before :  it  was  decreed, 
that  the  mortgagee,  having  the  eftate  at  law  in 
him  by  the  forfeiture  of  the  mortgage,  Ihould 
hold  the  land  againft  the  heir  of  the  wife  until 
the  wholemoney  was  paid  j  and  that  if  the  heir 
would  not  pay  in  the  whole,  principal,  intexeft, 
and  cofts,  he  (hould  be  foreclofed. 

.  But  in  another  report  of  this  cafe,  it  is  faid^ 
that  the  firft  money  paid  off,  viz.  the  200/.  (6), 
was  indorfed  on  the  mortgage-deed,  and  that 
the  wife,  in  prefence  of  the  hufband,  made  ac- 
count of  what  was  due  on  the  firfl  and  fecond 
loan,  both  being,  by  agreement,  lent  on  fecurity 
of  the  mortgage. 

But  no  cafe  has  yet  occurred  in  which  it  has 
been  determined,  that  where  the  hu(band  and 
wife  join  in  a  mortgage  of  her  eftate,  that  he 
fhall  by  his  own  indorfement  charge  the  eftate 
beyond  the-fum  originally  borrowed. 

But  if  the  money  borrowed  on  mortgage  of 
the  wife's  land  be  for  her  hufband's  ufe  (c), '  hk 

(i)  2  Ch.  Ca.  98. 

(f)  I  Vc2.  Jua.  1 86,  7. 

5  perfonaH 
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perfonal  eilate  fhall  be  firft  applied  in  difcharge 
thereof;  for  the  mortgage  being  originally  the 
debt  of  the  hujbdndj  his  perfonal  eftate  is  the 
primary  fund  to  pay  it ;  and  the  wife,  by  con* 
fenting  to  charge  her  lands  with  it,  does  not 
make  it  lefs  the  hufband*s  debt  than  it  was  be- 

a 

fore. 

Thus^  where  a  huiband,  feifed  in  right  of  his 
wife,  borrowed  500/.  to  fupply  his  occafions  (rf); 
for  fecuring  which,  he  and  his  wife  levied  a  fine 
of  her  inheritance,  and  raiferj  a  term  of  500 
years,  which  was  limited  to  the  perfon  lending 
the  money,  with  remainder  to  the  wife  in  fee, 
to  be  void  neverthelefs  upon  payment  of  the 
money  borrowed  with  intereft  -,  in  the  deed,  the 
hufband  covenanted  to  pay  it  off*.  Afterwards 
the  hufband  made  his  will,  by  which  he  gave 
feveral  charities  out  of  his  perfonal  eflate,  and^ 
then  died,  without  having  difchaiged  the  mort-* 
gage,  indebted  by  fimple  contraft.  The  affets 
not  bemg  fufHcient  to  pay  the  mortgage-money, 
and  alfo  the  charities  given  by  the  will,  the 

a 

widow  exhibited  her  bill  to  have  the  former  dif- 

(d)  Tate  V.  Anftin,  i  Will.  264.  Sc.  2  Vera.  689,  it 
Pocock  V.  Lcc,  2  Vern.  604.  2  Atk.  384.  Amb.  Rep.  1 50. 
Aftley  V.  Earl  of  Tankerville,  3  Bro.  Rep.  Chan.  545. 
BsLggoi  1/.  Oughton,  i  P.  Will.  347. 

3  C  2  charged 
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charged  out  of  her  hufband's  perfonal  eftate. 
And  fo  it  was  decreed ;  for  his  perfonal  eftate 
would  be  liable  to  pay  debts,  before  legacies, 
though  left  to  a  charity,  they  being  ftiU  but 
legacies. 

So  where  Ay  and  B  his  wife,  made  a  mort- 
gage of  the  wife's  eftate,  and  the  huft>and  co- 
venanted to  pay  the  money,  but  the  equity  of 
redemption  was  referved  to  them  and  their 
heirs;  the  huft>and  died,  having  made  his  ex- 
ecutor (^ej.  And  the  queftion  was,  whether 
the  mortgage -money  (hould  ftand  charged  upon 
the  land,  or  the  land  be  exonerated  out  of  the 
huftjand's  perfonal  eftate  ?  Et  per  Curiam^  the 
hufband  having  had  the  moneys  is  in  equity 
the  debtor,  and  the  land  is  to  be  confidered  but 
as  an  additional  fecurity. 

If  a  wife  joins  her  huft)and,  in  a  fine  of  her 
jointure,  in  order  to  a  mortgage  or  fecurity,  al- 
though there  be  no  agreement  that  flie  (hall 
redeem,  yet  (he  is  not  con(idered  in  Chancery 
as  abfolutely  parting  with  her  intereft  (f)  \  but 
there  refults  a  truft  for  her,  to  have  her  eftate 
jgain  when  the  incumbrance  is  paid  oflT,  as  if  it 

{e)  Pocock  V.  Lee,  2  Vern.  604. 
(/)  zCh.Ca.  99,  100,  162. 

had 
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■m 
ft 

had  been  a  mortgage  on  condition,  and  the 
money  paid  at  the  day. 

But  if  there  be  a  fettlement  made  either  be- 
fore or  after  marriage  {g)y  and  then  fuch  mort  - 
gage  or  fecurity,  the  hufband  will  not  be  an- 
fwerable  to  the  wife's  eftate  for  the  money 
borrowed. 

So  if  the  money  borrowed  were  to  pay  ofF  a 
debt  due  from  the  wife  dumfola^  the  hufband*s 
aflfets  would  not  be  liable  {h). 

Nor  would  it  make  any  difference  in  thefe 
cafes  (/),  that  the  hulband  gave  bond  for  the 
payment  of  the  money  and  performance  of  co- 
venants; for  although  the  creditors  may  fue 
him  upon  fuch  bond  at  law,  a  court  of  equity 
will  relieve  him,  by  ordering  him  to  be  paid  out 
of  the  wife's  eftate,  which  is  the  primary  fund 
to  difcharge  her  debts. 

And  it  feems  not  neceflary  that  it  (hould  ap- 
pear upon  the  face  of  the  deed  by  which  the 

(g)  Lewis  V.  NaDgle,  Amb.  150.  2  P.  Will.  664^  n.  i. 
Sc.  infra* 

(b)  Ibid.  (i)  Ibid. 

3  C  3  mortgage 
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mor^^igie  is  created  {k\  for  whofe  ufe  the  mo- 
ney was  borrowed,  that  may  be  pioTed  atiunde. 
Thus,  in  the  cafe  <^  Lord  Ktnnoul  r.  Money ^ 
the  pofition  is  laid  down,  that  pared  evidence 
is  admiffiblc  to  prove  that  the  debt,  which  the 
hufband  contraded  to  pay,  was  the  debt  of 
another,  not  his  own;  confequentiy  that  his 
perfbnal  eftate  was  not  to  be  charged  in  fevour 
of  the  heir  or  wife.     And  Lord  Loughborough^ 
Chancellor,  in  the  caie  of  Clinton  v.  Hooper^ 
is  reported  to  have  faid,  applying  his  obfetya- 
tion  to  a  cafe  put  arguendo  by    the  Solicitor 
General,  that  if  the  money  railed  by  a  mort* 
gage  of  the  wife's  eftate  were  paid  to  the  wife, 
without  writing  and  with  the  privity  of  the 
hufband,  and  it  were  made  out  fatisfaftorily  to 
the  Court  that  (he  could  difpofe  of  it  as  flie 
pleafcd,  or  fuppofe  (he  kept  it  herfelf,  fo  as  to 
be  able  to  make  a  will,  &'c.  with  all  the  con- 
fequential  rights  of  perfonal  eftate;  he  (aw  no 
reafon,  why  the  Court  (hould  not,  proceeding 
upon  th«  fame  principle,  declare  that  the  mo- 
ney was  not  the  debt  of  the  hufband.     It  being 
transferred  to  lier,  and  fo  as  to  he  attended  with 
all  the  equitable  confequences  of  feparate  e(late, 

(k)  Fid.  Kinnoul  nj.  Money,  cited  ptr  Lord  Chan,  in 
Clinton  v.  Hooper,  1  Vez.  Jun.  186.  7.  Sc.  3  Bro.  Rep, 
Ch.  20 1 . 

it 
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it  never  was  his,  fo  the  whole  obligation  upon 
bim  would  coniift  in  his  covenant* 


But  Lord  Loughborough,  Chancellor^  in  the 
cafe  to  which  allufion  is  laft  made,  thought  that 
parol  evidence  of  a  declaration  of  the  wife, 
who  had  fubjedted  her  eftate  by  joining  in  a 
CDortgage,  that  it  was  meant  to  be  a  gift  to  the 
fauiband,  was  not  admiflible.  When  it  was  a 
tranfaftion  purporting,  not  only  by  the  inftru- 
ments  thcmfelves,  but  by  all  the  other  evidence, 
except  parol  evidence,  to  be  a  tranlkftion  to 
raife  money  for  the  hu(band,  and  he  therefore 
bound  to  pay;  his  Lordlhip  had  great  doubts, 
whether  it  was  pofSble  to  apply  parol  evidence,. 
to  that  tranfaftion  itfelf  to  prove  it  different. 
If  the  evidence  were,  that  the  wife's  debts  were 
paid  by  it,  or  if  any  application  different  from 
paying  it  to  him,  his  Lordfhip  faw  no  reafon 
againfl  admitting  her  parol  declaration  to  that 
extent.  But  when  he  faid  thaty  he  went  far 
beyond  all  the  cafes,  which  were,  where  the  fadt 
was  proved,  that  the  money  was  paid  to  another 
account,  and  never  did  come  to  the  hufband*s 
account,  becaufe  it  never  was  received  by  him 
;atalL 

3  C  4  And 


i 
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And  where  the  wife  had  a  right  to  be  ex- 
onerated out  of  the  aiTets  of  her  hufband  ia 
refpedt  of  money  raifed  by  mortgage  of  her 
eftate  (/),  and  received  by  him,  (Be  was  held 
to  have  barred  herfclf  by  telling  the  executor 
that  (lie  did  not  mean  to  claim  this  right,  and 
dcfiring  he  would  proceed  in  paying  the  legacies; 
and  parol  evidence  was  admitted  of  her  de- 
claration to  this  effed. 

But  it  was  faid  in  the  cafe  of  Tate  and  AuJUtu 
that  all  other  debts  of  the  hufband  ftiould  be 
preferred  to  the  debt  due  to  the  wife  (m). 

If  the  wife  receives  fatisfaftion  out  of  the 
perfonal  eftate  of  the  hufband "  (w),  none  of  his 
creditors  have  a  right  to  fland  in  the  place  of 
the  mortgagee,  as  againfl  the  real  eflate  pf  the 
wife, 

Vague  words,  in  a  fubfequent  aflignment, 
importing  an  afTent  from  the  wife,  that,  on  re- 
demption, the  eftate  fhould  be  re-afligned  in 
fuch  manner  as  either  the  hufband  or  wife 

(I)  Clinton  v.  Hooper,  1  Vez.Jun.  173. 

(ni)  2  Vcrn.  689. 

(»)  Per  Lord  Hardwi^ke,  x  Vcz.  25^. 

fhould 
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Ihould  appoint,  will  not  alter  the  nature  of  the 
debt,  or  carry  the  cftate  to  the  hufband. 

Thus,  whefe  Theophiliis  Earl  of  Huntingdon^ 
and  the  Countcfs  Elizabeth  his  firft  wife  (o), 
mother  of  the  plaintiff,  on  the  ift  oiAuguJt^ 
1682,  joined  in  a  mortgage  of  her  inheritance 
for  4500/.  to  fupply  his  Lordflhip  with  money 
to  pay  for  the  place  of  Captain  of  the  Band  of 
Penfioners,  and  fubjed  to  the  mortgage  which 
was  for  a  term  of  years,  the  eftate  was  fettled 
to  Countefs  Elizabeth  for  life,  remainder  to  the 
plaintiff  her  fon  in  tail,  with  a  covenant  in  the 
deed  by  the  late  Earl  to  pay  the  money,  and  a 
provifo  that,  on  payment  therex)f,  the  term 
ftiould  ceafe;  and  on  the  5th  of  the  fame 
month,  the  Earl,*  by  letter,  thanked  the  Coun- 
tefs for  having  fealedthe  mortgage,  and  added, 
that  the  profits  of  the  oiEce  (hould  be  religioufly 
applied  to  pay  off  the  incumbrances.  The 
mortgage  was  feveral  times  afligned,  and  par- 
ticularly in  1683,  when  the  Countefs  joined  in 
the  affignment ;  and  then  the  provifo  was,  that, 
on  payment  of  the  money  by  them,  or  either  of 
them,  the  tenn  was  to  be  afsigned,  as  they^  or 

[p)  Coun.  Huntingdon  v.  Countcfs  of  Huntingdon, 
2  Vera.  437.  1  Eq.  Ca.  Abr.  62.  Ca.  4.  Viner,  vol.  4. 
p.  69.  Ca.  9.  voL  10.  p.  345.  Ca.  17.  i  Brown's  Pari. 
Ca.  I. 

a  either 
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either  of  them^Jkauld  direct  or  af^nt.  When 
money  came  io^  the  Eaii  paid  off  the  moit^iget 
and  took  an  aisignment  thereof  in  truft  for 
himielf ;  afterwards  the  Coimtefs  died,  and  he 
married  a  (econd  wife,  one  of  the  defendants, 
and  he  died,  having,  by  will,  deviled  his  per- 
ibnal  eftate,  together  with  the  benefit  of  this 
mortgage,  to  a  tniftee  in  truft,  for  younger 
children,  which  he  had  by  his  (econd  wife. 

On  a  bill  exhibited  by  his  fon  by  the  firft 
wife,  claiming,  as  her  heir,  to  have  the  mort- 
g2^e  afsigned  to  him,  the  Lord  Keeper  Wright 
refufed  to  make  fuch  decree,  unlefs,  upon  the 
ufual  terms  of  redemption,  on  payment  of  prin- 
cipal, interefl^  and  cofts,  difcounting  profits. 
But  this  was  reverfed  upon  appeal  to  the  JLords 
in  Parliament,  and  an  ajignment  decreed  pe* 

remptorili/  to  the  plaintiff^ 
* 

Where  Vifemme  covert^  being  a  iointrefe  (p}, 
created  a  term  for  years  out  of  her  eftate  for 
life,  it  was  held,  the  reverfion,  vefting  in  her, 
would  attraft  the  redemption.  Thus,  where 
the  defendant,  having  a  jointure  of  loo/.  per 
Mnnum  out  of  fome  houfes  in  LondoUy  which 

(/>)  Bitnd  V,  Brendy  i  Vern.  215. 

were 
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were  burnt  down,  joined  with  her  hufband  in 
borrowing  1 500/.  to  build  upon  the  ground ; 
and,  to  fecure  the  fame,  levied  a  fine/wr  con- 
cejfit  for  99  years,  if  (he  lived  fo  long,  and  a 
deed  was  afterwards  made  between  the  conufee 
and  the  husband,  wherein  the  husband  cove- 
xianted  to  repay  the  mortgage-money  with  jn- 
tefeft,  and  the  equity  of  redemption  was  limited  • 
to  the  husband  and  his  heirs,  but  the  wife  was 
no  party  thereto;  the  husband,  having  ex- 
pended three  or  four  thoufand  pounds  in  build- 
ing upon  this  ground,  died ;  and  the  queftion 
was,  whether  the  jointrefs,  or  the  heir  of  the 
husband,  fliould  redeem  ?  And  it  was  decreed 
in  favour  of  the  former,  for  that  the  wife  wa^ 
no  party  to  the  deed  of  re-demife,  by  which  ^ 
the  redemption  was  Hmited  to  the  husband,  and 
the  wife  being  a  jointrefs,  and  having  granted  a 
term  for  years  only  out  of  her  eftate  for  life, 
there  vefted  a  reverfion  in  her,  which  naturally 
attracted  the  redemption. 

But,  in  the  lad  cafe,  as  reported  by  the  name 
of  Brand  and  Brondj  2  Ch.  Ca.  98,  it  is  ftated, 
that  there  was  an  agreement,  that  (lie  (hould 
not  be  prejudiced,  but  fliould  redeem,  paying 
the  intereft  of  the  money  borrowed  ( 9) ;  and 

{f)  Brond  V*  Brond,  2  Ch.  Ca.  98. 

that 


II 
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that  the  Court  refolved,  that  the  wife,  having 
fuffered  the  reprefentative's  of  the  husband  to . 
remain  in  poflefsion  and  pay  off  his  debts,  with- 
out exhibiting  her  claim  for  a  long  period  of 
time,  fliould  not  be  allowed  any  profits  received 
by  the  husband's  reprefentatives,  but  from  the 
time  of  the  bill  exhibited,  which-  was  the  firft 
notice  to  them  of  fuch  agreement. 

If  a  woman,  entitled  to  a  mortgage,  marry, 
and  thereupon  the  husband,  in  confideration  of 
her  fortune,  make  a  fettlement  of  his  own  eftate 
tipon  her,  although  there  be  no  particular  agree- 
ment for  the  puri:)ofe,  yet  he  will  be  confidered 
as  a  purchafer  thereof;  and  if  he  die,  (he  living, 
it  will  go  to  his.executoi's,  and  will  not  furvivc 
to  her. 

Thus  (r),  where  on  the  marriage  treaty  of 
Lord  Hereford^  with  the  defendant  his  Lady, 
they  being  both  infants,  an  aft  of  parliament 
was  procured  for  fettling  a  jointure  in  bar  of 
dower,  wherein' it  was  provided  tl»at,  if  (he, 
when  of  age,  did  not  fettle  her  lands,  part  of 
the  jointure  (hould  ccafe,  and  nothing  was  faid 

.  (r)  Blois  and  Martin,  Executors  of  Lord  Hereford,  v. 
Lady  Hereford,  2  Vern.  501.  Sc.  i  Eq.  Ca.  Abr.  68.  4. 

as 
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as  to  the  perfonal  eftate;  but,  upon  the  treaty, 
enquiry  was  made  what  was  her  portion  or  for* 
tunc,    and  a  particular  given  in  of  what  her 
perfonal   eftate  amounted   to,  wherein    (inter 
alia)  mention   was  made  of  a  mortgage  for 
1300/.  taken  in  Lady  Bacon^s  name.     Lady 
Bacon  dying,  made  her  three  daughters  exe- 
cutrixes, and  their  hufliands  gave  a  declaration 
of  truft  that  half  belonged  to  Lady  Hare^  and 
half  to   Lord  Vifcount   Hereford.     A  fettle- 
ment  was  made  by  the  defendant,   after  flic 
came  of  age,  purfuant  to  the  marriage  agree- 
ment,  and  then  Lord  Hereford  died,  having 
made  the  plaintiffs  his  executors.   The  queftioii 
was,    whether   this   money  fliould  go  to   the 
plaintiffs,  or  fhould  furyive  to  the  wife  as  a 
chofe  in  ^ftion  ?    The  Lord  Keeper,  in  deter- 
mining, obferved,   that  he  laid  no  ftrefs  upon 
the  declaration  of  truft;  putting  that  out  of 
the  cafe,  the  law  of  the  Court  would  prefume  a 
promife ;  and,  in  all  cafes  where  there  was  a  fet- 
tlement  equivalent,  it  would  be  intended  the 
hufband  was  to   have  the  portion  j    the  wife 
(hould  not  be  permitted  to  have  her  fortune 
and  jointure  both,  and  the  rather,  in  this  cafe, 
becaufe  it  was  a  truft,  and  the  huft>and  cpuld 
not  come  at  it  fo  as   to  alter  the    property, 

with- 
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vithoct  tbc  a£E:iaixx  of  a  Ontft  <^  Equity} 
Msd  the  dc£asdact  vas  caodcmiied  in  cxrfts.. 


But  Loid  Ilartkcicte  obfenncd  {sj,  upos 
tins  head  of  cqcitVy  in  hb  judgment  in  the 
calc  of  Zam^t  r.  Duke  of  jf /A04  that  all  the 
cafes  to  which  this  principle  had  been  apfdied^ 
were  upon  fetdemcqts  made  befbie  marriage, 
and  that  he  could  not  find  a  cafe  fb  deter- 
mined, where  it  was  a  Toluntaiy  fettlement 
after  marriage.  And  his  LxMdlhip,  in  that 
cafe,  in  which  a  iecond  fettlement  had  been 
made  after  marriage  on  an  acceffion  of  fortune 
to  the  wife,  held,  that  the  hufhand  was  not 
thereby  a  purchafer  of  that  acceffion  of  for- 
tune ;  and  the  ground  he  went  upon  was,  that 
there  was  no  contraft  on  the  part  of  the  wife  ; 
for  Jhe  was  incapable  of  contracting  herfelf, 
neither  had  (he  a  father  ot^  guardian  to  con* 
tradt  for  her  ftj. 

It  feems  that,  in  fucb  cafes,  the  quantum 
of  benefit  the  wife  receives  by   virtue  of  the 

(/)  z  Atk.  444. 

(/)  Et  viJ.  Tomkins  *v.  Ladbroke,  2  Vez.  595.  If  the 
ftcquiittion  be  great,  and  the  fettlement  difproportionate, 
a  court  of  equity  will,  neverthelefs,  require  her  property 
t«  be  feuled.    St  Bordon  ir.  Dean,  2  Vez.  Jun-  607. 

fettlement 
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fettlement  is  immaterial ;  fuch  cafes  proceed- 
ing upon  the  ground  of  equality ;  there  being 
a  (ettletnent  made  by  tbe  hufband  oa  his  wife, 
Mrhereby  he  becomes  a  purchafer  of  her  for- 
,  tune ;  and  therefore,  on  the  one  hand,  as  (he 
is  to  have  the  provifion  made  by  the  fettle- 
menty  fo,  on  the  other,  he  (hall  have  her  whdk 
portion. 

And  it  is  not  neceflary  that  there  (hould  be 
a  fcttlcment  of  any  eftate  by  the  hufband  iipoa 
his  wife  (k)  ;  if  fhe  have  a  provifipn,  in  cafe 
(he  (hould  furvive  him,  out  of  her  own  eftate^ 
that  will  entitle  him  to  the  remainder  of  her 
fortune,  although  nothing  moves  from  him ; 
for  it  is  fuflSicient  that  fuch  is  the  agreement 
of  the  parties;  becaufe,  if  he  reduces  in  info 
pofle(Son  during  the  coverture,  it  will  be  his 
abfolutely,  and  he  might  releafe  it.  If  there 
be  no  agreement,  the  law,  which  gives  her 
the  chance  gf  furvivorlhip,  mufl  take  place» 
but  Ihe  waves  that  chance  by  an  exprefs  agree- 
ment of  having  fo  much  at  all  events;  and 
the  huiband's  departin-e  from  that  abfolute 
right  which  the  law  gives  him  over  the  whole, 
cither  by  reducing  fuch  debt  into  po(fe(Hon, 
or  by  relea(ing  it,  is  of  itfelf  a  fufficicnt  con- 
iideration. 

t*)  Ca.T.  Talbot,  169,  170. 

But 
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But  as  the  lafl-mentioned  cafes  reft  upoft 
Us  being  the  exprefs  agreement  of  the  parties  (or), 
the  principle  will  not  apply  where  the  wife  is 
an  infant  at  the  time  of  fuch  fettlement,  or. 
where  the  (ettlement  is  made  after  marriage; 
for  in  fuch  cafes  the  wife  is  incapable  of  Gon- 
trafiing* 

But  if  a  fettlement,  made  before  marriage, 
be  exprefsly  made  in  confideration  of  pari  of 
the  wife's  property  only^  that  will  deftroy  the 
prefumption  that  it  was  made  in  contemplation 
of  the  whole  of  her  fortune ;  and,  in  fudi  cafe, 
1  apprehend,  what  is  not  fpecifically  conveyed 
to  the  hulband  will  furvive  to  the  wife. 

Thus  (3/),  where  on  the  marriage  of  the 
plaintiff's. father  with  the  defendant,  who  had 
a  portion  of  300/.  in  her  brother's  hands,  fe- 
cured  by  his  bond,  a  farm  was  fettled  upon 
the  defendant  for  her  jointure,  exprefsly  in 
confideration  of  100/.  paid  for  her  marriage 
portion;  the  hufband  afterwards  dying  indebt- 
ed by  bonds,  wherein  he-^nd  his  heirs  were 
bound,  and   adions  being  brought  thereupon 

(x)   f^id.  2  Atk.  448,  449. 

(j)  Cleland  v.  Cleland,  Prc.Ch.  63.  Sc.   i  Eq.  Ca. 
Abr.  70.  14. 

againft 
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againft  the  plaintiff,  as'his  h^r^  to  fubjed  the 
leal  eftate  defcended  to  the  payment  thereof^ 
he  exhibited  his  bill  to  hdve  the  remaining 
zooL  of  the  portion,  which  was  unpaid,  ap- 
plied in  difcharge  of  the  debts.  It  was  pre- 
tended by  the  defendant,  that  there  wfts  but 
lOoL  of  her  portion  to  be  paid,  and  that  it 
was  agreed  by  her  hufband  and  herfelf  befottf 
marriage^  that  the  remaining  200/.  fhould  be 
her's;  and  beiides  thdt  her  hufband  being  dead^, 
mod  this  being  a  debt  to  her,  not  difpofed  of^ 
it  did  by  law  belong  to  her.  But,  for  the 
plaintiff,  it  was  faid  to  have  been  expnsfsly 
agreed  before  the  marriage^  that  the  remaining 
200L  of  her  portion  fhould  be  applied  to  pay 
the  hufband's  debts,  if  there  was  occaiion* 
Neither  of  the  agreements  were  well  proved. 
The  Mafter  of  the  Rolls  decreed  the  200/.  to 
be  applied  towards  payment  of  the  hufbahd's 
debts  3  but,  on  appeal  to  the  Lord  Chancel- 
lor,  his  Lordfhip  was  of  opinion,  that  as  the 
cafe  was,  unlefs  there  was  an  agreement  that 
the  hufband  fhould  have  the  200/.  it  would 
furvive  to  the  wife,  and  therefore  his  Lord  (hip 
direfted  an  iflue  as  to  this  point. 

And  if  (^),  on  the  marriage,  there  be  aa 

ffls)  Meredyth  <v.  Wynn^  Prec.  Ch.  312.  GUb.  Eq.  Rep. 
70.  I  ^q.  Ca.Abr.  70,  15. 

3  D  agreement' 
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agreement  made  in  confideration  of  the  wife^s 
portion,  to  make  a  fettlement  upon  her  for  a 
jointure,  and  to  fettle  lands  upon  the  children 
of  the  marriage,  and  the  wife  dies  before  the 
fettlement  can  be  made,  yet  her  portion  (hall 
go  to  the  hufband  or  his  reprefentatives,  and 
(hall  not  furvive  to  the  reprefentatives  of  thfi 
.  wife ;  for  he,  being  in  no-  default,  ought  not 
to  fufFer  by  the  aft  of  God. 

But  fajj  in  fuch  cafe,  where  a  wife  fur- 
vived  her  hufband,  who,  it  was  alledged,  had, 
in  confidcration  of  her  fortune,  which  he  ex- 
pcfted  to  receive  (and  which  was  reprefented 
to  confift  of  lands  and  money  on  bond,  and 
to  be  of  the  value  of  5©o/J  fettled  upon  her 
jointure  of  45/.  per  annum  ;  the  wife  alledging 
the  jointure  felljhort  of  whaty  by  the  mar- 
riage agreement  J  it  ought  to  have  been,  and 
no  fine  having  been  levied,  nor  affignment 
made  of  the  bonds,  the  Court  difmiffed  a  bill 
brought  by  the  hufband^s  creditors  to  fubjedt 
her  property  to  his  debts ;  faying,  that  the 
widow  had  the  title  in  law  to  the  lands,  and 
the  fecurities  remaining  unaltered,  and  being 
cho/es  in  adion,  the  benefit  wh^;reof  furvived 

(a)  Lifter  v.  Lifter,  z  Vcm.  6g.  Sc.   2  Frecrti.  toz. 

I  Eq.  Ca.  Abr.  68.  3. 

to 
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to  her,  equity  would  not  interfere  to  wreft  them 
from  hen 

If  a  femme  c&oeri  be  a  iliortgagee,  her  hiif* 
band,  by  virtue  of  the  marriage,  will  be  en<- 
titled  to  the  mortg^e  as  a  chvfe  in  action, 
though  there  be  no  fettleihent ;  and^  if  it  be 
reduced  into  pofleffion  in  his  life^  it  will  go  to 
his  executors,  and  not  furvive  to  his  wife« 
The  cafe  of  Parker  v.  -  Wyndham  {b)^  ai  to 
this  point)  was  attended  with  circumftances 
peculiarly  fbriking.  It  was  thus:  Mrs.  Anne 
AJkCy  being  entitled  to  the  fum  of  SS^^^-  fe" 
cured  to  her  by  a  mortgage  for  years  taken  in 
the  name  of  tnlftees,  and  likewife  to  3000A 
fecured  in  the  fame  manner,  taken  in  her  own 
name,  and  to  other  perfonal  property,  becam^ 
a  lunatic ;  and>  on  a  commiffion  of  lunacy 
iflued  out  for  that  purpofe^  the  cuftody  of  her 
perfbn  and  eftate  was  committed  to  one  of  the 
defendants*  Some  time  after^  Philip  Parker^ 
the  plaintiff's  brother,  by  fome  contrivance^ 
got  at  the  lunatic  and  married  her,  without 
making  any  fettlement  or  provifion  for  hen 

{i)  Parkers.  WyadlUiD,  ?tt.  ChaiL  411*  GUb.  Re|>. 
£q.  98.  102.  And  this  cafe  was  approved  by  Lord  Hard- 
wicke,  in  thie  cafe  of  Glrfortb  n/.  Bradley,  a  Vez.  676. 
Bt  fee  three  obfenrafions  oti  this  fabject« 

3  D  2  Parker 
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f^arker  and  others  were  afterwards  committed 
by  the  Court  to  the  Fleet,  and  it  was  ocdcred, 
at  the  fame  time,  that  all  the  deeds  and  fe- 
curittes  relating  to  the  lunatic's  fortune,  and 
alfo  her  jewels,  Xc.  fliould  be  brought  and  * 
lodged  with  one  of  the  Mafters  of  the  Cotut, 
in  order  to  fecure  ibme  provifion  for  the  wife 
in  cafe  (he  (hould  furvive  her  hufband,  and 
likewife  for  the  children  of  that  marriage,  xu 
cafe  there  (hould  be  any.  Some  time  after* 
waids,  on  Mr.  Parier*s  application  to  the 
Coiu^t,  by  petition,  to  have  the  commiffion  of 
lunacy  fuperieded,  it  was  fb  directed  i  but,  ia 
le^rd  Mr.  Parker^ s  eftate  was  much  incum* 
bered^  and  he  had  made  no  fettlement  on  hU 
.wife,  it  was,  at  the  fame  time,  ordered  that  {(% 
much  of  the  5500/.  as  wasnecefiary,  (hould  \o^ 
applied  towards  difencumbring  his  eftate^  and 
the  refidue  kid  out  in  a  purchafe  of  lands, 
which,  together  with  fo  much  of  Mr.  Parker^ s 
dilate  as  would  make  up  500/.  per  annuniy  was 
to  be  fettled  in  ftriA  fettlement,  and  the  tefi: 
of  his  lady's  fortune  was  to  be  paid  and  ddi- 
vered  to  him.  Mr.  Parker  never  complied 
with  any  part  of  this  order,  but,  being  in- 
debted to  one  Chodinge  in  a  confiderable  fum 
of  money,  Goodinge  brought  his  adion  againft; 
Iiim»  recovered  judgments  and  took  out  a  Jt 


AND  THE  HU91ANd's  INTBREST,  &C-   773; 

fa.  and  thereupon  the  mortgage  of  3000/.  was 
fold  by  the  ftieriff,  and  the  debt  paid.     After, 
this,  Mr.  Parker^  being  indebted  to  the  plain- 
tiffi,  his  fifl;ers,  in  about  2000/.  each,  given 
theni  for   their  portions,    did,    by  indenture 
taking  notice  thereof^  aflign  the  5500/.  mort- 
gage,  and  all  fecurities  taken  for  the  fame, 
and  alfo  all  other  the  fortune  and  portion  be- 
longing to  him  in  right  of  bis  wife,  to  truftees, 
in  truft,  in  the  firft  place,  to  pay  thereout  to 
the  plaintiffs  their  portions,  and  then,  in  truft 
for  hisalelf,  his  executors  and  adminiftrators. 
Some  time  afterwards  the  5500/.  was  paid  in, 
and  Mr,  Purker  not  having  complied  with  the 
terms  of  the  lafl  order,   thajt  fum  was   ^ain 
I^aced  out  at  interest  on  a  fecurity  taken  ii^  thft 
imme  of  a  junior  Mafler  of  the  Court  i  fubfe- 
quent  to  which,  Mr.  Parker  died  inteftate  an4 
without  ifiue,  and  in  about  two  years  Mrs. 
pMrker ^dicd  likewife  inteflate  and  without  ifiue.. 
Whereupon  the  plaintifis^  who  were  fiAers  and 
Item  at  law  to  Mr.  Parker,  and  alfo  creditor^ 
:i$  id>ove'«mentioiied,  took  out  letters  of  admi-" 
i;iiftiation  to  Mrs.  Parker,  the  wife,  and  brought 
4  ciofs  bill  to  hare  the  fortune  and  fecutitiei 
delivered  over  to  them. 

3D  3  And 
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And  the  Court  refolvcd  (r),  that  as  to  the 

marriage,  it  was  then  out  of  the  cafe,  and  that 

the  order  of  the  19th  of  March  was  likewife 

to  be  laid  afide ;  for  as  the  huiband,  if  he  had 

complied  with  the  terms  of  that  order,  would 

have  been  a  purchafer  of  his  wife's   fortune, 

fo  he,    not  having  complied  with  it,    it  was 

juil  as  if  no  fuch  order  had  been  made;  that 

the  wife  being  now   dead,    and   no  children 

left,    the  reafon   for  this   Court's   interpofing 

was  at   an  end,  and   then,    as  to  the    5500/. 

that  being  paid  in  during  the  coverture,  was 

the  hufband^s  money,  and  the  property  abfo^ 

lutely  vefted  in  him  by  law.     That  although 

the  Court  had  thought  fit  to  lay  their  hands 

on  it,  and  had  power  fo  to  do,  it  having  been 

paid  into  the  Mailer's  hands,  yet  that  was  only 

in   the  nature  of  a  caution    till   the  hufbancl 

Ihould  make  fome  provifion  for  his  wife,  which 

being  then  unneceflary,   equity   would  follow 

die  law  and  give  it  to  the  hufband's  r^prefen^ 

tatives,  to  whom  it  belonged.     As  to  the  three 

thoufand  pounds,  that  being  fold  by  the  fheriff 

on  a  Ji.  fa.  before  the  hufband's  aflignment, 

the  (ale  mufl  take  place  ^ainfl  the  affignment, 

(c)  Et  nfid,  Cleland  <&.  Cleland^  Blpis  U  Maitin,  v. 
^ad^  Hereford.  Sufr^* 

thoflgl* 
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though  perhaps  the  plaintiff  might  have  aa 
equity  to  the  remainder,  after  payment  of 
Goodmge^s  debt ;  for  the  hufband  might  afEga 
over  a  term  on  mortgage  for  years,  which  he 
had  in  right  of  his  wife,  and  fo  he  might  like- 
wife  the  truft  of  fuch  term,  and  it  would  prevail 
againft  the  wife  although  (he  furvived  (d). 

If  the  wife  die  poffefled  of  a  mortgage,  and 
the  hufband  furvive,  it  will  vcfl  in  the  huf- 
band, by  virtue  of  the  flatute  of  diftribu- 
tions  (e),  for  the  provifo  therein,  faying,  *^  that 
the  flatute  fhall  not  extend  to  the  eflates  of 
femme  coverts  that  die  inteflate,  but  that  their 
hufbands  may  have  adminiftration  of  their  per* 
fonal  eftates,  as  before  the  making  of  the  aft,** 
was  made  in  favour  of  the  hufband,  and  not 
to  his  prejudice;  fo  that  it  was  intended  by 
parliament,  that  the  hufband  (hould  be  within 
the  flatute  of  diflribution,  fo  as  to  take  the 
wife's  chofes  in  aftion  as  to  his  benefit,  bqt 
fhould  not  be  within  the  fame,  ^  tp  his  pre- 
judice; and  this  is  upon  good  reafon ;  for  were 
the  conflrudion  to  be  otherwife,  the  hufband 
of  the  wife  inteflate  would  be  in  a  worfe  cafe 
than  the  next  of  kin,  though  ever  fo  ri^mote, 
which  was  not  the  intent  of  the  flatute. 

{d)  Bofvil  v.  Brandcti,  l  Will.  458^  Infra,  778. 
y)  yid.  I  P.  Will.  382.  29  Car.  2. 

3  D  4  The 
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The  hufband  muft  actually  reduce  a  mort-- 
gage  to  which  he  is  entitled  in  right  of  his  wife 
into  pofleffion,  by  procuring  payment  thereof; 
or  an  alienation  of  it  by  him  will  not  be  binding 
upon  her  after  his  death,  unle/s  it  be  made /or  ^ 
valyable  conjideration ;  for  if  it  be  otherwifey 
and  he  die,  (he  furviving,  fuch  mortg^e  will 
go  to  her  as  a  chqfe  ;n  adion,  ^^nd  qot  to  his 
executor. 

Thus  where  the  plaintiff-s  teftator  having 
married  the  fitter  of  the  defendant  (f)y  whofe 
portion  was  fepurcd  to  her  by  a  mortgage  in  fee 
of  part  of  the  defendant's  eftate,  after  marriage 
^lade  an  aflignment  of  his  intereft  in  the  mort* 
gage;  and,  by  articles  between  him  and  federal 
tniilees  therein  named,  the  money  was  to  be 
called  in  and  invefled  in  land,  to  be  fettled  tp 
the  ufe  of  thp  hu()>and  and  wife  and  their  iffoe^ 
remainder  to  the  right  heirs  of  the  hufband. 
The  hufband  and  wife  being  both  dead  without 
iffue,  the  plaintiff  claimed  the  benefit  of  the 
mortgj^e  by  virtue  of  the  articles,  as  entitled 
under  the  hufl>and.  But  the  Court  difmiflfed 
the  bill,  becaufe  the  mortgage  being  but  in  th^ 
nature  of  a  cho/e  in  adion,  the  hufband  had  not 

f/J  Burnet  Arm.  v-  Kiimafton,  2  Vem.  ^oi.//  W.S.L. 
Ppe.  Ch,  1 1«.  3  P.  Will.  200v 
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ivi  abfolute  powei:  over  it,  b^t  only  a  right  to 
reduce  it  into  pofleifion,  which  not  having  d^ie^ 
fais  afiignee  ftood  but  in  th4^  place  of  the  huC* 
band^  and  coidd  have  no  greater  right  or  power 
thsa  the  hufband  himfelf  had,  and  that  was  only 
to  reduce  it  into  pofleffion  in  his  life-time,  anc) 
ht  having  negleded  fo  to  do>  it  furvived  to  the 
fBvife,  notwithftanding  the  articles,  and  mull  gp 
to  her  adminiflrator^ 

But  it  feen^  reafonable  to  prefume  {"g^  that 
if  the  hu0>and  brings  an  ejedment,  and  gets 
into  pofleffion  of  an  ef]bate  mortgaged,  a  voluh« 
taiy  affignment  of  the  mortg^e  by  the  hufband 
would  alter  the  property;  for  that  cafe  appears 
to  be  in  a  great  degree  analogous  to  the  cafe  of 
an  extent  on  the  wife's  judgment,  which  clearly 
is  fucha  pofieffion  of  the  debt,  as  veds  it  in  the 
hulband  todifpofe  of  at  his  will  and  pleafure^ 

Although  a  mortgage,  to  which  the  hufbancj 
is  entitled  in  right  of  his  wife,  will  furvive 
to  her  in  cafe  of  his  death  as  againft  bts  executors 
or  aflignees  to  his  ufe;  yet  if  his  crcdifors  get 
pofiefiion  thereof,  and  thereby  oblige  her  to  ap^ 
ply  to-  a  court  of  equity  for  aid,  the  court  will 

U)  fVi/p  jP.Will.2oa. 

2  not 
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not  interpofe  its  authority  to '  take  the  benefit 
from  them. 

Thus  where  2ifemmefole  (A),  mortgagee  in  fee 
for  800/.  had  married  a  tradefman  who  became 
a  bankrupt,  on  a  commiflion  of  bankruptcy 
being  taken  out  againft  him,  the  commiifioners 
had  afligned  over  all  his  eftate,  real  and  perfonal, 
which  included  this  mortgage.  Afterwards, 
the  huiband  being  dead,  and  the  writings  relating 
to  the  mortgage  being  in  the  affignee's  hands,  a 
bill  was  brought  by  the  widow  of  the  bankrupt 
againft  jthe  affignees  for  them,  and  to  have  the  be- 
nefit of  the  mortgage.  But  it  was  held  by  his 
Honor,  the  Matter  of  the  Rolls,  that  the  widow 
being  plaint  iff  againft  the  affignees,  fo  that  i(he, 
and  not  they,  fought  aid  in  equity,  ahd  there 
being  in  the  mortgage- deed  a  covenant  to  pay  the 
mortgage-money  to  the  wife,  this  debt  ox  chafe  in 
action  was  well  affigned  by  the  commiffioners  to 
the  affignees,  and  vefled  in  them  s  and  if  the 
right  to  the  debt  was  veiled  in  the  affignees,  as 
plainly  it  was,  the  legal  eftate  of  the  inheritance 
of  the  lands  in  mortgage  continuing  in  the  wife 
was  not  material,  it  being  no  more  than  a  truft 
for  the  affignees.     For  the  truft  of  the  mortgage 

{h)  Bofvil  at.  Br^nden,  i  P.Will.  458.  Stfra.  356.  Ei. 
njid.  Lord  Carteret  v.  P^fcal>  '3  Will.  197. 

mufl 
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mud  follow  the  property  of  the  debt,  elfe  the 
mort^^r  would  be  in  a  very  hard  cafe, 
namely,  liable  to  be  fued  by  the  alfignees  of  the 
commiilioners  upon  the  covenant,  and  alfo  in  an 
gedment  by  the  wife  of  the  mortgagee,  where- 
as the  latter  fuit  would  be  enjoined  in  equity. 

But  if  there  had  been  any  articles  before  the 
marriage  (j),  purporting  that  this  mortgagc- 
nacmey  fhould  have  continued  in  the  wife  as  her 
proviiion^  or  fhould  have  been  aligned  in  truft 
for  her,  they  would  have  been  a  fpecific  lien 
thereupon,  and  have  preferyed  it  from  the  bank- 
mptcy. 

In  the  laft  cafe,  the  Matter  of  the  Rolls  ob- 
ferved,  that  it  might  have  been  a  matter  of  dif- 
ferent coniideration,  if  the  aflignees  had  been 
plaintiffs  in  equity,  and  defired  the  aid  thereof 
to  ftrip  the  widow  of  all  that  fhe  had,  towards 
the  doing  of  which,  equity  would  hardly  have 
lent  any  afSflancei  becaufe  the  aflignees,  claim- 
ing under  the  bankrupt  hufband,  could  be  in  no 
better  plight  than  the  hufband  would  have  been  j 
and  if  the  hufband  had  in  equity  fued  for  the 
money  (/),  or  elfe  prayed  that  the  mortgagor 

(1)  1  P.  Will.  4J9-  Bcnnct  v.  Davis,  2  P,  Will.  316. 
(j)  Vide  Jacobibii,  et  al  v.  Williams,  i  P.  Will.  382. 
pilb.  £q.  Rep.  140.    Vid%  Moor  <v.  Mvcaul^  Pre*  Clu  22, 

might 
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might  be  foreclofcd,  equity,  prob^Iy,  would  not 
have  compelled  the  mortgagor  to  pay  the  money 
to  the  huiband,  without  his  making  fome  pro- 
vifion  for  his  wife;  ©r  at  leaft  the  wife,  by  an 
application  to  the  Court  againft  the  hufband 
and  the  mortgagor,  might  have  prevented  the 
payment  of  the  money  to  the  hufband,  uniefs 
fome  provifion  had  been  made  for  her* 

But  even  in  that  cafe,  I  fliould  apprehend  (*), 
that  if  the  huftand  was  living,  the  affignees  of 
the  bankrupt  would  be  allowed  the  intereft  of 
the  mortgage  during  his  life,  becaufe  to  that  h^ 
would  have  been  entitled. 

It  appears  from  the  furprife  and  difapproba-^ 
tion  exprcffed  by  Lord  Chancellor  Finch  (/),  in 
the  cafe  of  Pitt  v,  Hunt^  at  the  refolution  of  the 
Houfe  of  Lords,  in  Sir  Edward  Turner's  cafe, 
that  previous  to  that  determination,  it  had  been 
held  as  clear  and  fettled  law,  *'  that  the  huiband 
could  not  difpofe  of  property  held  in  trufl:  for 
his  wife,  exifting  without  his  privity^  and  not 
created  fraudulently,  before-marriage/*  And  it 
feems  flill  doubtful,  at  leaft,  to  what  extent  the; 

(i)  Fidt  Jacobfon,  f/  al.  <v.  William^   i  P.  WilL  382. 
Gilb*  Eq.  Rep.  140.    P^id^  Moot  v.  Myca«lt»  Pre.  Ck*  22. 

affign* 
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ftifignment  of  the  huibaind  of  the  wife's  equita* 
ble  intercft,  except  in  a  cafe  of  the  truft  of  i 
term  for  years  of  land,  is  binding  upon  her. 

It  is  the  conftant  pradice  of  the  Court  of 
Chancery  to  oblige  a  huiband,  who  comes  into 
equity  for  his  wife's  perfonal  property  {mj^  or 
any  thing  he  claims  in  her  right,  jure  mariiiy  to 
make  a  fettlement  upon  his  wife  by  way  of 
jointure,  or  to  fecure  a  maintenance  for  her  in 
cafe  (he  outlives  him,  and  ^he  Court  will  not  in* 
terfere  till  that  be  done,  i>ot  even  where  (he  is  a 
party  to  the  fuit.  And  it  will  make  no  differ- 
ence, though  there  be  other  provifions  for  the 
wife's  feparate  ufe  before  marriage,  yet  if  a  great 
acceffion  afterwards  comes,  the  Court  will  not 
(uffer  the  hufband  to  exhauft  it  (72). 

And  a  court  of  equity,  where  it  was  in  proof 
that  a  hufband  had  ill  treated  his  wife,  decreed 
the  intereft  of  money,  part  of  her  portion,  to  be 
paid  her  for  her  feparate  maintenance  ((?). 

And  it  fhas  been  fettled  by  a  variety  of  cafes, 
that  where  property  of  the  wife  is  in  the  hands 

(m)  Neb,  Chan,  Rep.  377.  Skinn.  288.  2  Vcrn.  494.  . 
"iuyton  and  TcmpcR,  2  Vcrn.  %26.  2  Vez.  562. 

,(»)  Per  Lard  Hardw.  2  Vez.  595.  Burdon  v,  Dean^  2 
Vwp.  Jmj.  607, 

{4)  Lady  Ostenden  •cr.  Sir  James  Oxcndcn,  2  Vcrn.  4^3, 

"•  of 
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of  truftees  or  in  a  court  of  equity,  and  cannot 
be  attained  but  in  equity,  affignees  at  law,  of 
aflignees  of  the  hufband's  general  property,  have 
not  a  better  intereft  than  he  has  (p);  and  there- 
fore fuch  court  will  not  eictend  its  arm  to  give 
fuch  general  aflignees  any  part  of  the  wife's  proi^ 
perty  which  they  cannot  come  at  without  the 
intervention  of  the  court,  unlefs  they  ofier  a 
confideration  by  way  of  allowance  out  of  it  for 
her.  Such  court  confidering  property  the  huf- 
band  takes  in  right  of  his  wife,  as  in  itfelf  a  pro- 
viflon  for  the  maintenance  of  both  by  a  title  that 
gives  him  and  her  a  joint  enjoyment. 

Upon  this  ground  a  court  of  equity  refufes 
its  aid  to  affignees  of  a  bankrupt,  to  enable 
them  to  procure  truft  moneys  which  they  can- 
not come  at,  but  by  application  to  fuch  court  to 
aA  againil  the  truftees,  unlefs  they  offer  to  make 
a  reafonable  and  proper  provifion  thereout  for 
her  {q). 

(/)  T/V.  Hall  <v.  Montgomery^  4  Bro.  Rep.  Chan.  $jg* 
2  Vez.  Jun.  191. 

(f)  Bofvillei;.  Brandon,  1  P.  Will.  4$^.  ExftartiCoyte^ 
game,  i  Axk*  192.  Grey  v«  Kentifb,  1  Atk.  180.  Jaoobfou 
v.  Williams,  i  P,  Will.  38}.  Worral  v.  Marlar,  1  P.  WilL 
4th  Edit.  459.  (n.  I.)  Ofwell  v.  Probert,  2  Vez.  Jan.  68a 
Burdon  v.  Dean.  2  Vez.  Jun.  607.  Freeman  v.  Paiflejr,  3 
Vez.  Jan.  421.  Prxngle  *v.  Hodgfon,  iiU^  61 8. 
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Thus,  where  ^  married  J?,  who  became  a  bank- 
rupt (r),  and  at  the  time  of  his  laft  examination, 
he  delivered  up,  with  the"  reft  of  his  eftate,  a 
bond  which  was  given  to  Ay  in  trufi  to  fecure 
the  payment  of  an  annuity  of  40/.  a  year  to  A^ 
during  the  joint  lives  of  herfelf  and  another 
perfon.  She  brought  a  portion  of  500/.  to  the 
bankrupt,  and  had  nothing  to  fubfiftonbut  this 
annuity,  and  prayed  by  her  petition,  that  the 
aifignees  might  deliver  the  bond  to  her  truilee, 
and  that  the  arrears  of  the  annuity  and  all  fu- 
ture payments  might  be  paid  to  her.  And  the 
Lord  Chancellor  ordered  accordingly,  confider- 
ing  the  creditors  as  (landing  in  the  place  of  the 
huiband,  and  not  entitled  any  more  than  he 
would  have  been,  in  cafe  he  was  no  bankrupt, 
to  the  annuity  without  making  a  provifion  for 
her. 

In  this  cafe.  Lord  Hardwicke  feems  to  have 
coofidered  this  annuity  as  no  more  than  a  fair 
provifion  out  of  the  wife's  portion. 

And  the  fame  principle  applies  to  truftees  of 
the  property  of  a  perfon  whofe  wife  is  entitled  to 
perfonal  property,  fo  predicamented,  under  a  ge- 
neral aflignment. 

« 

(r)  Ex  parti  Coyfegame,  x  Atk.  227.  I  Co.  Bank.  Laws, 

'  Thus 
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Thus  where  a  fum  of  money  was  deyi(ed  ill 
truft  to  be  placed  out  at  intereft  fs}y  asid  the? 
interefl  to  be  paid  aft^r  the  death  of  the  tefta- 
tofs  niece  49  T,  withOiit  leaving  children  to  the 
defendant  C  My  during  her  life»  and  after  her 
deceafe  the  principal  to  go  to  her  children.  S  T 
died  in  the  life  of  the  teftator,  without  children^ 
The  hufband  of  C  M  being  indebted  to  feveral 
perfons,  made  a  general  affignment  to  the  plain^ 
tifr3  as  truftees  of  his  ftock  in  trade,  debts,  and 
other  effects  what/oever  in  truft  for  tbemfelves 
and  the  reft  of  the  creditors.     Afterwards  the 
pontiffs   filed  their  bill  aga'mft  the  original 
.  truftees  of  the  money  and  againft  C  M,  and 
Mtr  hufband  praying  to  be  paid  the  intereft  and 
dividends  oh  thefe  truft  monies,  until  theyfhould 
have  been  paid  their  full  demands.    .The  quef-^ 
Jtiori  was,  whether  the  plaintiffs  were  entitled  to 
thefe  dividends  without  making  a  provifion  for 
C  M  for  life.     Et  per,  his  Honor,  the  Mafter  of 
the  Rolls.  This  is  a  general  a£%nmettt  by  WM 
of  all  his  effe(f):s  to  the  plaintiffs  in  truft  for  his 
creditors.     And  it  comes  to  this,  whether  the 
aflignees  are  entitled  to  the  intereft  of  the  fundi 
for  the  life  of  the  wife.     The  affignment,  in  this 
cafe,  being  equivalent  to  an  affignment  in  law 
by  bankruptcy,  I  cannot  fee  why  the  court 

(i)  Pryor  v.  Hill,  4  Bro.  Rep»  Chan.  139. 

(hould 


AK1>  THE  dXTSBAND'S  IKTEREST>  &C.   785 

Ihould  Aot  admit  the  faiiie  equity  of  cdling  on 
die  affignees,  to  make  a  provifion  for  hen  The 
afl^nees  are  not  entitled  to  the  annuity  without 
making  fuch  proviiion.  If  the  parties  cannot 
agree>  I  can  only  fay,  I  cannot  ailift  the  affignees 
to  get  it  without  their  making  a  provifion* 

So  an  afiignment  of  all  the  wife's  property  to 
a  creditor  of  the  hufband;,  would  not  be  aided  in 
equity,  unlefs  fome  provifion  were  thereout 
made  for  her. 

This  point  occurred  in  the  cife  of  Jew/oh 
and  Maulfon  (/).  There  V  married  a  lady,  en- 
titled under  her  father's  will  to  one  fifth  part  of 
his  whole  eftate,  confiding  of  two  freehold 
houfes^  Xc.  which  was  direded  to  be  turned  into 
money,  but  made  no  provifion  for  her  by  way  of 
fettlement.  Soon  afterwards,  Fmade  an  afiign- 
ment-of  all  the  (hare,  which  in  the  right  of  his 
wife  he  was  entitled  to  in  her  father's  perfonal 
eftate,  to  a  bond  creditor,  and  at  a  fubfequent 
period  made  a  (econd  affignment  of  his  wife's 
flare  to  truilees,  for  the  benefit  of  all  his  credi- 
tors in  general.  During  this  period,  the  wife 
was  under  age,  and  the  executors  did  no  ad  to 
lettle9  or  make  any  divifion  of  the  fiither's  perfo^* 

(0  Jewfon  V.  Monlfon,  t  Atk.  41 8. 

J  E  nal 
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nal  cftjte.  The  qocfiioii  was,  whether  the 
wife,  who  was  totally  uopiDvided  tor,  fliould  not 
have  a  maintenance  (ccuitd  to  her  out  of  her 
flsaie  of  her  £ither*s  perfonal  eftate,  before  it 
was  applied  in  payment  of  the  bond  creditor, 
and  the  reft  of  the  creditors  of  the  husband  ? 
and  Lord  Hardicicke  fdd,  as  to  the  laft  of  thele 
affignments,  it  did  not  difier  from  the^cafe  of 
affignments  of  bankrupts;  for  it  was  in  the  cafe 
of  a  Ruling  man,  and  fell  eza&ly  under  the  fame 
reafbning  of  an  aflignment  of  a  bankrupt's 
efie&s  for  his  creditors  in  general ;  becaufe  here 
he  affigned  all  his  right,  title,  Sic.  and  confe- 
quently,  it  was  exaftly  upon  the  fame  footing. 

As  to  the  firft  aflignment  to  the  bond  credi- 
tor {u)y  to  be  fure,  that  was  different  from  the 
other,  and  likewife  differed  in  feverai  circum^ 
ftancesfrom  all  the xafes  decided. 

In  the  firft  place,  here  was  a  mixed  fund  (x)^ 
arifing  out  of  real  as  well  as  perfonal  eftate; 
for  though  the  father  indeed,  by  his  will,  di- 
re&ed  the  eflate  to  be  fold  and  turned  into 
money,  yet  all  the  children  together,  when  they 
came  of  age»  might  have  (aid  to  the  truftees  of 
the  will,  let  us  take  the  real  eftate  as  it  is,  not* 

(a)  Jewfonw.  Moalfon,  t  Atk.  418.  (;r)  ^^i^' 

with- 
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Withftanding  the  tcftator  direfted  it  to  be  fold. 
Befides^  the  wife  was  an  infant  when  (he  marri:-. 
cd,  and  likewife  during  all  thefe  tranfaftionsi 
and,  confequehtly,  a  particular  objed  of  the  care 
of  that  Court* 

Befides  too  (y),  this  Was-  not  sin  aflignment  of" 
A  term  for  years,  or  a  fpecific  thing,  but  art 
affigmnent  at  once  of  all  her  fortune^  and  which 
the  husband  [could  not  reduce  into  poffeilion, 
without  the  affiftance  of  the  Court  of  C^iancery, 
neither  had  there  been  any  divifion  made,  or 
even  an  account  taken  of  the  teftator's  eftate, 
which  could  bind  the  parties^ 

The  truftees  themfclveS  («),  though  willing 
to  have  joined  with  the  husband,  could  not  have 
bound  the  wife,  as  (he  was  an  infant,  and  as 
there  was  likewife  a  claufe  of  furvivorfliip  in  the 
will;  and  therefore  there  was  no  poflibillty  of 
coming  at  the  fortune,  without  the  aid  of  Chan- 
eery;  for  that  reafon,  the  bond  creditor  muft 
be  prefumed  to  have  known  all  the  circuni« 
fiances  of  this  fecurity,  und  what  the  rule  of 
equity  was,  in  regard  to  provifions  to  iDe  made 
fpr  a  wife  out  of  her  fortune. 

> 

(j)  Jewfonof.  Moolfon,  2  Atk.  41S.  (c)  Hid/ 

3  £  Z  In 
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In  tht  prefait  cafe  {a}^  his  Lordjkip  laid  a 
very  great  weight  upon  its  being  an  alignment 
of  the  johole  partiony  and  f aid  \f  he  Jhould  allow 
this  practice  to  prevail^  it  xvould  trip  up  all  the 
care  and  caution  of  the  Court  with  regard  to  in- 
fants i  for  a  hujband  then  would  have  nothing  to 
do,  but  to  take  up  money  of  a  third  perfon,  and 
though  neither  he  nor  the  lender  knew  exactly 
at  the  time  what  the  fortune  was,  yet  he  might 
ajjign  it  over,  and  fo  defeat  the  care  of  the 
Court  entirely. 

Upon  the  above  grounds  (fr),  amongfl  others, 
his  Lordlhip  was  of  opinion,  not  to  allow  the 
creditor  to  receive  the  whole  fortune  of  the 
wife,  withoot  making  fome  provifion  for  her. 
And  he  recommended,  that  the  parties  fbould 
come  into  terms,  to  which  thcjr  acceded. 

I  have  ftated  the  moft  material  parts  of  the 
argument  of  the  Court  upon  this  occafion,  as  it 
ieems  to  have  afted  upon  all  the  circumftances 
of  the  cafe  combined  together;  but  it  is  ob- 
iSbrvable,  that  the  lad  ground  was  that  upon 
which  the  Court  principally  relied,  namely,  the 
unliquidated  ftate  of  the  fund. 


(«)  Jew&n  V.  MooUbJif  2  Atk«  4-18.        (t}  JUd. 

An 
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r . 


XNJ>  THE  HUSBAND^S  IHTEREST,  &C.    789 

An  opinion  has  prevailed,  that  there  is  a  dif- 
tinftion  between  general  and  particular  aflignees 
of  the  huiband  of  perfonal  property  of  the  wife 
in  tniftees  hands,  in  refpeft  of  the  equiti/  of 
the  wke  therein;  and  it  has  been  faid,  that  in 
the  latter  cafe,  the  wife  has  no  equity  to  claim 
a  provifion  againft  the  particular  affignee  of  the 
huiband,  out  of  the  trufl  fund.  This  opinion 
leems  favoured,  by  the  fentiments  thrown  out 
on  the  fubjeft,  by  Lord  Hardzvickcy  in  the  cafe 
of  Grey  and  Kentijh.  In  that  cafe  (c)  A  devifeci 
the  moiety  that  he  was  entitled  to,  of  W^% 
eftate,  to  £  C  for  her  life,  and  then  to  £  JST 
for  life,  and  after  her  death  to  fuch  of  her  chil- 
dren  as  Ihould  be  living  at  her  deceafe.  This 
was  afterwards,  by  a  decree  of  the  Court;  o£ 
Chancery,  diredted  to  be  laid  out  in  South  Sea 
annuities,  and  to  be  paid  as  directed  in  the 
will  (d).  The  hufband  of  one  of  the  children. of 
E  K  afligned  this  legacy  to  B^  for  fecuring  1 50/. 
upon  a  contingency  mentioqed  in  the  deed 
of  ai&gnment,  which  alfo  recited  the  decree. 
The  buftand  afterwards  became  a  bankrupt,  and 

{c)  I  Ack.  Rep.  2,80.  vid.  i  Cox%  P.  Will*  459,  U 
'jiote,  the  iiiiiibi)ce  in  Atkyns,  in  ftating  the  fadb  zotjt&ti; 

(d)  This  was  «  future  and  contingent  intereft;  huu 
band  died  before  contingency,  and  wife  fiirviy.rd  and 
let  in. 

3  E  3  t^e 
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i&e  ctmfiMgemQfy  oq  which  his  wife  was  to  take, 
jzs^t  ka^'xg  kappcmtd  at  the  time  of  the  bank? 
ruptCT,  B  zc^hrcd  bis  afignmeniy  and  chofe  to 
CQcne  in  as  a  genciai  credits,  aad  aifigned  over 
the  kgaqr  to  the  agigneeSy   iioder  the  com* 
miffioQ   of  baakniptcy  againft  the  hufbaod* 
The  petitioner  (the  daughter  of  E.  K.  who  wa$ 
then  dead  prayed  theSouth  Sea  annuities  might 
be  tiansfened  to  her,  (he  being  entitled  thereto, 
under  the  will.  £/  per  curiam.  A  huiband  can-* 
not  aflign  at  law  a  pofQbility  of  the  wife,  nor 
1^  pofli^ilicy  of  his  own;  but  this  Court  will, 
notwithllanuing,    fupport  fuch  an  alignment 
^  for  a  valuable  confiJeratiaHy  though  I  do  not 
)cnow  any  cafe  where  a  perlbn  claiming,  under 
a  particular  aj^gnecy  has  been  obliged  to  make 
fuch  a  prcvijion  as  is  prayed  here.     As  between 
.  the  afli^ees  under  a  commiffion  of  bankruptcy, 
and  the  wife  of  the  bankrupt,  the  Court  has 
interpofed  and  obliged  the  aflignees  to  make  a 
proviiion.     What  makes  thi^  cafe  particular  is, 
that   there  was  a  decree  which   ordered   the 
money  to  be  paid  to  the  ulher  of  the  Court^ 
and  it  was  ahb  in  another  refpedb  particular, 
that  this  was  not  an  abfolute  affignment,  but 
in  the  nature  of  a  fecurity  only,  and  was  now 
come  back  into  the  hands,  of  the  ailignees  of 
^le  huiband.  What  then  was  the  equity  aiifing 

to 
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to  the  wife  under  the  decree  ?  it  will  neither  let 
the  hufband,  if  he  remained  yw/y^^^'^i  or,  if  he 
becomes-  a  bankrupt,  his  aflignees  touch  the 
money,  unfefs  they  firft  make  a  provifion  for 
the  wife.  I  vdl\  put  this  cafe ;  fuppofe  the  huf- 
baad  living,  and  no  bankrupt,  and  he  had  paid 
off  the  150/.  apd  had  died,  would  the  reprefenta- 
tive  of  the  hufband  have  been  entitled  ?  I  am 
of  opinion  not,  as  it  was  in  the  nature  of  a  v 
pledge,  but  it  would  have  been  the  wife's  by 
furvivorfliip,  or,  if  the  hufband  had  died  with- 
xrat  redeeming  the  eftate  of  his  wife,  (he  would 
have  been  entitled  to  have  had  this  eftate  dif- 
incumbered,  and  the  eftate  would  have  fur-* 
vived  to  her.  The  partkular  affignee^  having 
taken  with  notice  of  the  equity  of  the  wife^ 
cmd  the  qffignees  under  the  commijjion  taking 
itj  fubject  to  the  fame  equity  with  the  par- 
ticular  ajfignee^  is  fubject  to  the  farne  equity 
with  the  particular  affignee.  I  am  of  opi^iion 
it  is  her  property  J  and  therefore  Ifhall  direct 
4he  South  Sea  annuities  to  be  transferred.^ 
her. 

And  the  cafes  of  Tudor  and  Samine  {e)  be» 
fore-mentioned,  and  Povey  and  Amhurjl^  are 
cited  in  fupport  of  this  diftinftion. 

(i)  Sufra. 

3  E  4  The 
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The  fads,  ia  the  latter  cafe,  wem  as  follow : 

A  had,  by  his  will  (f)y  given  i  oooZ.  to  B  whilft 
fole,  afterwyds,  on  her  marriage  with  C,  it  was 
agreed,  that  700/.  of  this  legacy  (hould  be  ap- 
plied towards  payment  of  his  debts.  After 
the  marriage,  C,  without  his  wife,  affigned  the 
remaining  300/.  to  the  plaintiffs,  who  were 
creditors  likewife,  and  they  brought  this  bill 
againfl  C  and  his  wife,  and  the  ei^ecutors 
of  A^  to  have  a  fatisfa&ion  of  their  debts  out 
of  the  remaining  300/.  and  it  was  decreed,  that 
an  account  fhould  be  taken,  and,  upon  the 
plaintiffs  proving  themfelves  real  creditors,  and 
|hat  the  a^gnment  was  haiia  fidcy  they  were 
to  have  a  fatis^idtion  accordingly,  and  the  refi*- 
due,  if  any,  of  the  30oiL  was  to  be  put  out  for 
the  benefit  of  the  wife. 

And  Lord  Thurlow,  in  the  ca&JFarralt. 
Mariavy  and  Bujhnan  v.  Pell  {g\  feems  to  favour 
this  diflindion,  for  he  faid  that  he  had  coa- 
£dered  the  feyeral  cafes  upon  the  fubjeA,  and 
did  not  find  it  any  where  decided  \  that  if  th^ 
hufband  made  an  actual  aiffignment  by  con» 

f/J  Povey  <v.  Brown  ax^l  i^iphiirft^  Pre.  Cl^an.  jaj, 
5.  C.  Gilb.  Rep.  Eq.  8o. 

{g)  Fid.  }  Cox's,  P.  ^lU,  45jfc  note  i. 
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tracty  for  a  valuable  conjideration,  the  aflignec 
ihould  be  bound  to  make  any  provifion  for  the 
wife  out  of  the  property  affigned;  but  that  a 
Court  of  Equity  had  much  greater  coniidera- 
tion  for  an  affignment  adfcually  made  by  con*^ 
traft,  than  for  an  affignment  by  mere  operation 
of  law;  for,  as  to  the  latter,  his  Lordfliip's 
Ofnnion  was,  that  when  th^  equitable  intereft 
of  the  wife  was  transferred  to  the  creditor  of 
the  hufband,  by  mere  operation  of  law^  he 
flood  exadly  in  the  place  of  the  hufband,  and 
was  fiibjeft  precifely  to  the  fame  equity  in  ref» 
pe&  of  the  wife. 

But  it  may  be  obferved,  in  anfwer  to  thcfc 
cafes,  that  in  Grey  and  Kentijfi  the  queflton 
arofc  on  a  future  and  contingent  interefl,  which, 
by  the  death  of  the  hufband,  before  the  con- 
tingencies,  furvived  to  the  wife;  the  cafe  of 
Tudor  and  Samine  being  an  affignment  of  a 
term  for  years,  was  governed  by  the  refolution 
in  Sir  Edward  Turner's  cafej  and*  the  cafe  of 
Povey  and  Amhwrfi  (A)  was  probably  determined 
upon  the  ground,  that  a  legacy  was  then  con« 
fidered  as  a  chofe  in  a<5tion,  and  fo  recoverable 
at  law  by  the  hufband ;  but  it  has  been  of  late 
decided^  that  thb  was  an  erroneous  opinion; 

that 
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that  courts  of  law  have  no  jurifdiftion  over 
this  fubjeA ;  and  that  an  a£bion  for  a  legacy^ 
cannot  be  fupported ;  and  the  Mailer  of  the 
Rolls,  in  the  cafe  of  Like  v.  Beresford  (i),  de- 
pied  the  authority  of  this  cafe  on  that  ground. 

And  although  there  is  no  cafe  in  print,  in 
which  the  fiHl  point,  to  which  allufion  was 
made  by  Lord  Thurloxv^  in  the  before-men- 
tioned cafes,  has  been  decided,  yet  I  have  great 
leafon  to  think  that  this  queftion  was  deter* 
mined  by  Lord  Keeper  Henley,  in  the  cafe  of 
the  Earl  of  SaUfbury  and  Newtouy  et  aV.  {k) 
which  came  before  the  Court,  the  2d  of  July, 
1759.  It  appears,  from  the  Regifler's  minutes, 
that  the  end  of  the  bill  filed  in  this  cafe(/)» 
*  was  to  have  the  5th  part  of  the  perfonal  eilate, 
and  of  the  money  arifing  by  fale  of  the  real 
eftatc  of  John  Bletvity  deceafed,  to  which 
William  Durham,  the  hufband  of  the  defen- 
dant Aiin,  was  entitled,  in  right  of  his  wife> 
applied  towards  fatisfadion  of  the  plaintiflTs 
debt  of  1594/.  15^.  II  id.  and  interefl,  and  if 
not  fufHcicnt  to  fatisfy  the  fame,  to  have  the 


(1)  3  Vcz.  Jun.  513. 

{k)  Earl  of  Salifbury  ^u.  Newton. 

(/)  Et  wV.  Wcnman  v.  Mafon,  Trin.  Vac.  1765,  dated 
I  Cox>  P.  Will.  5  Edit.  4591  in  note. 

real 
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real  cftate  of  William  Durham  fold.  Et  per 
curiam^  let  it  be  referred  to  the  Matter  to  in- 
quire  what  fortune  the  defendant,  Catharine 
Durham^  the  widow,  is  entitled  to,  either  by 
virtue  of  the  will  of  James  Blewit,  her  father, 
cw  under  the  articles  made  antecedent,  upon,  or 
after  his  marriage,  and  to  make  her  eledtion 
before  the  Mafter,  whether  (he  is  to  take  under 
the  will  of  her  father,  or  utider  the  articles. 
Let  the  Mafter  fee  whether  IF.  Durham^  de- 
ceafed,  the  hufband  of  the  faid  defendant,  Ca- 
tharine  Durhamy  hath  made  any  fettlement  or 
provifion  for  her  or  her  children  ^  and  if  not, 
let  the  mafter  confider  what  will  be  a  proper 
proyiiion  to  be  made,  by  or  out  of  her  fortune. 
Upon  her  and  her  children,  and  the  Mailer  is 
to  ftate  the  fame,  with  his  opinion  thereon,  to 
the  Court;  and  thereupon  fuch  further  order 
(hall  be  made,  relating  thereto,  as  (hall  be  juft  j 
and  the  reference  proceeds  and  gives  a  variety 
of  other  diredbions/^  But  though,  frorn  the  na- 
ture of  thefe  diredions,  no  doubt  can  be  had 
but  that  this  cafe  muft  have  come  on  again  for 
farther  diredions,  yet,  upon  an  infpedtion  of 
the  regifter's  book,  nothing  further  is  to  be 
found  of  this  caufe. 

But  among  fevcral  manufcript  cafes  colleftcd 
2  by 
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hj  tbe  late  Mr.  Feame  on  this  fubjefty  and 
which  induced  me  to  inquire  after  thb  cafe,  I 
find  tbe  cafe  and  judgment  thereon  fiated  as 
follows: 

SaUJbury.  Trinity  Term  1759.  "  A  mar- 
^  ried  woman  being  entitled  to  a  certain  (urn 
^  of  money  in  the  hands  of  truftees  or  execu* 
^  tors^  the  husband  having  made  no  provifion 
^  for  his  wife  and  children,  and  bebg  in  debt 
^  to  the  EatI  of  Salijbury,  affigns  over  this 
^  money  to  a  truftee  of  the  Earl  in  truft  for 
^  the  EarL  The  husband  after  dies,  with* 
'*  out  making  a  provifioqi  for  his  wife  and 
children,  and  the  truftees  refufe  to  pay  this 
money  to.  the  Earl,  and  for  which  a  bill  was 
brought.  But  the  Keeper  refufed  to  give 
him  any  relief,  as  no  fettlement  was  made  by 
*^  the  husband  on  his  wife  and  children,  and 
*^  the  Earl  could  be  in  no  better  cafe  than  the 
*•  husband,  whoj  if  he  had  applied  to  the  Court 
**  for  this  vioneyj  the  Court  would  have  put 
**  tei^ns  on  him.'* 

And  in  the  cafe  of  Pfipe  t\  Crajhaw  (w),  his 
Honor  faid,  he  hoped  it  would  be  underftood 
that  a  husband  could  not,  by  ailigning  his  wife's 

{m)  4Bro«  Rep.  Chan.  326. 

property^ 


if 
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property,  bar  her  of  any  equity  flie  might  have 
in  it :  that  he  fliould  never  fubfcribe  to  thd 
contrary  dodtrine. 

And  in  a  late  cafe  of  Macaulay  and  Philips^ 
his  Honor,  the  Matter  of  the  Rolls  («),  ob* 
ferving  upon  this  queftion,  faid,  that  ^*  many 
cafes  had  been  before  him,  which  had  put  him 
upon  the  neceffity  of  confidering  very  much  the 
ri^t  of  the  wife ;  and  he  was  clearly  of  opinion^ 
the  doubt  refpeding  the  aflignment  of  the  huf-^ 
band,  for  valuable  confideration,  of  the  wife's 
equitable  intereft,  was  not  well  founded  (o),  with 
the  (ingle  exception,  perhaps,  of  a  trufl  of  a 
term  for  years  of  land,  upon  which,  perhaps, 
there  might  be  fome  doubt:  but  fubjeA  to 
that  he  was  clearly  of  opinion,  an  aflignment 
for  valuable  confideration  would  not  bar  the 
equity  of  the  wife/' 

A  promife  by  a  husband  to  aflign  his  wife^s^ 
mortgage  as  a  fecurity  for  a  debt,  accompanied 
with  a  lodgment  of  the  deeds,  although  no 
aiHgiunent  thereof  be  actually  made,  will  be 
fuch  a  difpofition  of  it  in  equity  as  will  be  good 
a^ainft  the  wife  pro  tanto. 

{n)  4  Vcz.  Ju|i,  19, 

\  Thus, 
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Thus,   where  Z)*s  wife,  one  of  three  fifliers 
entitled    to    their    brother's    perfonal    eftate^ 
who   died  inteftate,    and    adminillration    was 
granted  to  two  other  perfons,  with  the  three 
liters  and  their  husbands  (p) ;  one  of  the  admi- 
niftrators  came  to  an  agreement  to  divide  the 
perfonal  eftate  into  thirds,  a  third  to  be  allotted 
to  each }  a  memorandum  under  the  account 
was  figncd  by  all ;  two  mortgages,  one  in  fee 
and  the  other  for  a  term,  each  for  150/.  were 
allotted  to  Z>*s  wife;  the  legal  intereft  was  not 
affigned,  but  by  the  memorandum  was  agreed 
fo  to  be.     Before  any  affignment,  D  borrowed 
2oq/.  of  the  plaintiff  on  note,  and  by  agree- 
ment under  note  took  notice  that  he  had,  the 
better  to  fecure  the  200/.  left  two  mortgages 
with  him,  which  he  was  entitled  to,  and  pro- 
inifed  forthwith  to  affign.     Before  any  thing 
done,  D  died ;  the  plaintiff's  bill  was  brought 
againft  the  wife  of  /),  Z)*s  adminiftrator,  and 
the  mortgagors,  to  be  paid  his  200/.  and  in- 
tereft, or  to  foreclofe  the  mortgagors.     It  was 
argued  on  behalf  of  the  wife,  that  the  mort- 
gages were  her  chofes  in  aftion ;  and,  not  hav- 
ing been  afsigned  by  her  husband,  furvived  to 
her,  or,  at  leaft,  that  fhe  was  entitled  to  them 
on  paying  the  plaintiff's  debt.    The  admini- 

(/)  Bates  V.  Dandy,  z  Atk»  207. 

flrator^ 
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ftrator  of  the  husband  infiftc'd,  that  in  equity 
what  D  had  done  amounted  to  an  afsignmcnt, 
and  that  he  was  entitled  to  redeem  the  plaintiff. 
But  it  was  adjudged,  that  the  agreement  amongft 
the  three  fifters,  and  the  feparating  the  mort* 
gages  from  other  parts  of  the  eftate,  was  an  ap- 
propriation of  them  to  D  and  his  wife,  and  that 
/>'s  heit  and  adminiftrator  were  truftees  for  D 
and  his  wife  in  the  two  mortgages:  that  D  be- 
ing entitled  inl  right  of  his  wife  to  the  truft  of 
thefe  mortgages,  had  a  power  to  afsign  them  for 
his  own  ufe :  that  leaving  them  with  the  plain  ^ 
tifT,  and  giving  his  note,  prcxnifing  he  would 
procure  them  to  be  afsigned,  amounted  in  equity 
to  a  difpofition  of  them  for  fo  much  as  to  fatisfy 
the  debt  to  the  plaintiff,  but  not  for  more. 
For  though  he  might  have  difpofed»of  the  whole 
in  the  manner  he  did,  his  intention  was  only  to 
fecure  the  plaintifTs  debt,  which  being  done, 
the  mortgages  belonged  to  the  widow  as  1^ 
chafes  in  adtion,  and  not  to  the  husband's  ad- 
miniftrator: that  although,  one  of  the  mort- 
g^es  was  in  fee,  it  made  no  difference;  for  a 
husband  might  difpofe  of  the  wife's  mortgage 

in  fee,  as  well  as  of  her  mortgage  for  a  term. 

• 

And  in  thefe  cafes  .of  afsignments  of  chofes^ 
in  action,  no  particular  forms,  are  Qeceflary  to 

•  be 
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be  followed  {q) ;  for  the  principle  wMch  governs^ 
them  is,  that  the  tranfaiftion  amounts  to  an 
agreement  for  a  valuable  confideration  before* 
hand,  to  lend  money  upon  the  faith  of  being 
fatisfied  out  of  the  fund  ^  and  to  give  effedt  to 
it,  courts  of  equity,  wherein  the  afsignment  of 
a  chqfe  in  adion  is  admitted,   coniider  it  as 
amounting  to  an  afsignment  of  fo  much  of  the 
debt,  to  effeft  which  any  words  or  afls  evincing 
the  intent  of  the  parties  will  do,  and  no  parti* 
cular  words  or  adts  are  necefiary  thereto*    Thus 
if  a  mortgagee  were  to  receive  the  money  due 
<m  a  mortgage,  and  there  was  wrote  on  the  back 
of  it,  ^  whereas  I  have  received  the  principal 
and  intereft  from  fuch  an  one;  do  you,  the 
mortgagor,  pay  the  money  to  him;*'  this  would 
amount  to  a  valid  afsignment  in  equity,  and 
the  mortgagor  could  not  pay  the  money  to  the 
mortgagee  without  making  himfelf  liable  to  the 
afsignee,  becaufe  he  would  have  paid  it  with 
full  notice  of  the  afsignment  for  valuable  con- 
fideration. 

• 

Where  a  tradefman  having,  after  marriage^ 
purchafed  a  term  for  years  to  himfelf  and  his 
wife,  and  the  furvivor,  and  the  executors,  ad* 
•Wjtfkrators  and  affigns  of  fuch  furvivor,  for  the 

r^)  Watts  V.  Thoma%2  P.  Will.  364. 

refidue 
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fcfidue  of  the  term,  mortg^ed  it  without  th6 
wife's  joining,  with  a  provifo,  that  if  the  huf- 
band  or  wife,  or  either  of  them,  or  their  of 
either  of  their  executors  or  adminiftrators,  (hould 
pay  the  "mortgage-money  and  intefeft  at  the 
day,  then  the  mortgage  (hould  b^  void ;  and 
that  until  default  of  payment,  the  husband,  hii 
executors  and  adminiftrators,  fliould  quietly 
enjoy.  Seven  years  after  he  died  in  debt,  leav- 
isg  his  wife  executrix,  and  the  money  unpaidk 
The  queftion  was,  whether  the  Equity  of  re- 
demption of  this  term  was  affets  for  the  pay- 
ment of  the  husband's  debts,  or  it  (hould  go  to 
the  wife  as  furvivor  ?  And  it  /was  held  by  the 
Matter  of  the  Rolls,  that  the  fettlement  on  the 
wife,  being  made  after  marriage,  was  a  voluntary 
conveyance;  that  being  only  a  term  for  years, 
and  confequently  always  in  the  power  of  the 
husband  to  forfeit  or  aliene,  the  mortgage  was 
an  alienation.  For,  though  if  the  mortgage-^ 
money  had  been  paid  before  the  day,  the  mort-  » 
gage  would  have  been  void,  and  confequently 
all  things  would, have  been  in  Jlatu  quo\  yet 
the  mortgage  being  forfeited,  the  equity  of  re- 
demption was  now  become  a  creature  of  equity} 
and  it  being  in  the  cafe  of  creditors,  and  the 
redemption  given,  as  well  to  the  executors  of 

3  F  tlia 
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the  husband  as  to  the  executors  of  the  mk^ 
and  the  laft  provifo  being,  that  the  husband, 
his  executors,  8fc.  might  enjoy  till  default  of 
payment,  he  decreed  that  the  equity  of  re- 
demption of  this  term  (hould  be  aflets. 


k 
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CAP.  XVIII. 


OUT  OF  WHAT  FUND  MORTGAGES  ARE  TO 

BE  REDEEMED. 


The  queftion,  out  of  what  fund  mort- 
gages are  to  be  paid,  muft  be  decided  by  afcer- 
taining  the  precife  nature  of  a  debt  on  mort- 
gage, which  will  neceffarily  lead  to  the  develope- 
ment  of  the  fund  on  which  it  is  chargeable. 

From  the  cafes  to  be  met  with  in  the  books 
upon  this  fubjeft,  as  they  relate  to  mortgj^es 
ia  particular,  a  man  would  be  induced  to  ima- 
gine that  incumbrances  of  this  kind  flood  upon 
a  diftindt  ground,  and  did  not  fall  under  the 
general  provifions  of  the  law,  refpefting  the 
payment  of  debts ;  but  that  arifes  from  the 
circumftance,  that  many  of  thcfe  cafes  were 

3  F  2  decided 
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decided  at  periods,  when  the  nature  of  a  mort- 
gage debt  was  not  thofou^y  underftood. 
Since  that  has  been  aicertained,  there  is,  gene- 
raUy  fpeaking,  very  little  difficulty  in  fixing 
upon  the  fund,  which  ought  to  be  liable  to  pay 
off  mortgages. 

It  has  long  been  holden,  that  a  mortgage  {a)r 
whatever  be  the  form  of  the  fecurity,  whether 
it  be  accompanied  with,  or  be  without,  a  cove- 
nant or  bond  for  the  payment  of  the  money 
borrowed,  being  in  the  abflrad:  and  intrinfically 
no  more  than  a  contradl  for  a  borrowing  and 
lending,  is  only  a  debt,  and  the  eftate  mort- 
gaged is  a  pledge  by  way  of  additional  fecurity 
for  the  money  borrowed  ;  and,  on  that  groimd, 
the  mortgagee  is  bound  to  make  good  the  mo- 
ney, although  the  land  proves  a  defeftive  fe- 
curity. 

A  debt  is  a  perfonal  duty,  whereby  a  right 
to  a  certain,  fum  of  money  is  mutually  acquired 
and  lofl. 

Debts  are  of  feveral  kinds,  ufually  divided 
into  debts  of  record,  debts  by  fpecialty,  and 
debts  by  fimple  contrad. 

(^)  MeyncU  <v.  Howard.  Pre,  Chan.  6i» 

The 
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The  firft  and  laft  of  the  divifions  are  not 
material  to  the  difcuffion  of  the  prefent  quef- 
tion;  I  (hall  therefore  confine  my  obfervations 
to  that  divifion,  which  includes  debts  by  fpe- 
cialty,  with  the  precife  nature  of  which,  fo  far 
as  applies  to  the  extent  of  the  obligation  they 
impofe,  and  the  fubjefts  on  which  they  attach, 
the  reader  mud  be  made  acquainted,  in  order 
clearly  to  underftand  the  principles  upon  which 
we  muft  decide,  out  of  what  funds  prima  facie 
mortgages,  qua  fuch,  are  to  be  paid. 

« 
Debts  by  fpecialty,  or  fpecial  contraft,  arc 

fuch,  whereby  a  fum  of  money  becomes,  or  is 

acknowledged  to  be,  due  by  deed  or  inftrument 

under  fealy  fuch  as  by  deed  of  covenant,  by 

leafe  referring  rent,  or  by  bond  or  obligation  (6). 

Debts  upon  mortg^e  likewife  fall  under  this 

denomination ;  for  mortgages  are  made  by  deeds 

or  inftruments  under  feal,  in  which  the  loan  is 

acknowledged.     Such   debts   by  fpecialty,   iu 

regard  that  they    were   confirmed  by  fpecial 

evidence  under  feal,  were  ranked  in  a  higher 

degree  than  fimple  contraft  debts.     But  whilft 

the  debtor  and  creditor,  and  the  debt,  con- 

« 

{b)  The  recital  of  a  debt  ander  hand  and  feal  has  been 
held  to  be  no  fpeciaUy  debt,  although  recited  in  a  deed. 
I  Vez.  313. 

3  F  3  tinued 
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tinued  in  fiaiu  qu0y  no  material  diftindion  fol- 
lowed from  this  fuperiority,  in  refped  of  the 
fund  on  which  it  was  chargeable.  The  advan- 
tages in  point  of  proof,  arifing  fix>m  the  inftni- 
ment,  conftituted  all  the  difference ;  for  whe- 
ther the  debt  commenced  by  fpecialty  or  (imple 
contract,  fliU  it  amounted  to  no  more  than  a 
perfonal  duty ;  it  gave  no  lien  upon  the  debtor's 
eftates. 

But  when  the  debtor  died,  then  the  fpecialty 
creditor  derived  an  eflential  and  immediate  be- 
nefit from  the  (uperior  degree  of  his  debt;  be- 
caufe  the  reprefentatives  of  the  debtor  were 
bound  to  clafs  the  debts  according  to  their 
rank,  viz.  as  debts  of  record,  debts  by  fpecialty, 
and  debts  by  fimple  contraft,  and  to  apply  the 
funds,  appropriated  by  law  to  the  payment,  in 
that  order,  until  each  clafs  was  fatisfied;  fo 
that  debts  of  an  inferior  degree  could  not  be 
paid,  until  debts  of  a  fuperior  degree  had  been 
firft  difcharged.  Thefe  two  circumftances  of 
greater  convenience  of  proof  againft  the  debtor, 
and  priority  of  payment,  where  the  matter  was 
adjufted  by  his  reprefentatives,  out  of  the  goods 
and  chattels  of  the  deceafed  (which  being  the 
fecurity  creditors  depended  upon,  were  liable  in 
the  hands  of  the  executors  or  reprefentatives 

of 
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of  the  debtor,  as  well  as  in  the  hands^  of  the 
debtor  himfelf)  feem  to  have  conftituted  the 
principal  features,  which  diftinguilhed  a  fpe- 
cialty  from  a  fimple  contraft  debt  -,  for,  at  com- 
mon law,  there  was  no  execution  of  land  for  a 
pierfonal  duty  againft  the  owner,  unlefe  in  two 
cafes  (c) ;  the  one  in  the  cafe  of  the  king  by  his 
prerogative,  which  entitled  him  ab  origine  legis^ 
to  execution  of  body,  lands,  and  goods;  the 
other,  in  the  cafe  of  the  heir,  if  fpecially  named 
in  the  inftrument,  where  otkerwi/e  the  debt 
would  have  been  loft.     But  a  fpecialty  did  not 
bind  the  heir  by  virtue  of  its  intrinfic  fupe- 
riority  or  force,  but  charged  him  merely  as 
comprehended  in  the  contraft,  where  he  was 
included  therein  by  exprefs  words  (rf);  for  the 
heir  was  not,  in  refpeft  of  the  lands  having 
defcended  to  him  merely,  chargeable  for  any 
debt  or  wrong,  or  trefpafs  of  his  anceftor,  though 
the  executor  was,  fo  far  as  he  had  chattels  or 
affets,  and  that  notwithftanding  he  (the  execu- 
tor) was  not  named  in  the  contraft. 

This  exemption  of  the  land  from  being  liable 
to  anfwer  the  perfonal  contfafts  and  engage- 
ments of  the  tenant,  was  one  of  the  accidents 

{c)  Fid,  2  Inft.  19.  Magna  Charta,  Cap.  8^ 
(i/)  Dyer  271.  a,  PI.  25. 

3  F  4^  incidental 
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incidental  to  the  introdudion  of  the  feudal 
law,  which  prote(5bed  lands  from  all  ordinary 
procefs,  in  order  that  the  tenants  might  be  the 
better  able  to  anfwer  the  feudal  duties  to  the 
lord,  thefe  being  the  life  and  fupport  of  that 
kind  of  government.  And  as  the  land  was  not 
originally  liable  to  fuch  perfonal  duties  in  the 
hands  of  the  anceftor,  fo  neither  was  it  liable  in 
the  hands  of  the  heir,  if  he  was  not  compre*f 
hended  in  the  contraft,  and  bound  exprefsly  by 
the  adt  of  his  anceftors,  wherebyjhe  might  •  bq 
made  debtor  in  refpeft  of  aiTets. 

But  at  common  law  (e),  from  the  time  of 
JEdward  ad,  to  that  of  IJenry  4th,  where  tho 
anceftor  bound  himfelf  and  his  heirs  exprefsly 
by  fpecialty,  the  obligee,  if  the  executor  bad 
7iot  affetSy  might  have  had  an  aftion  of  debt 
againfl  the  heir,  and,  on  judgment,  became 
entitled  to  a  fpecial  writ  (/^Z,  whereby  all  the 
lands,  defcended  to  the  heir,  were  to  be  de- 
livered in  execution  to  the  debtee,  who  had  re- 
covered, which  was  a  writ  grounded  upon  the 
common  law,  and  not  on  any  ftatute.  How- 
ever, at  this  period,  the  heir,  though  named, 

{/)  Poph.  151.  Plowd.  Com.  441.  Dyer  8i.  3  Co.  1 1, 

(/)  I^yer373.  PI,  14.2  Roll.  Abr.  71.  D.Pl.^. 
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was  not  chargeable,  if  the  executors  had  affets  5 
for  the  land  ftilt  remained,  even  at  law  {g)y  a 
fevoured  fond,  being  confidered  only  as  a  dernier 
fccurity  for  a  debt,  to  which  the  heir  became 
fubjedt,  in  refpeft  of  the  contra^,  to  the  per- 
formance of  which  he  was  bound,  not  as  debtor, 
but  in  privity,  as  heir,  in  refpedt  of  real  aflets 
defcended,  if  the  perfonal  aifets  failed ;  for,  by 
the  common  law,  if  the  heir,  before  an  aftion 
brought  againft  him,  had  diened  the  aflets,  the 
obUgee  was  without  any  remedy,  which  would 
not  have  been  the  cafe,  if  the  debt  had  been 
confidered  as  due  from  him  independent  of 
aflets.  And  though  the  adion  in  fuch  cafe 
was  in  the  debet  and  detinetj  and  not  in  the 
detinet  only,  as  in  the  cafe  of  an  executor,  that 
feems  to  have  arifen  from  the  circumflance,  that 
the  right  in  fuch  cafe  would  have  been  deftitutc 
of  a  remedy,  unlefs  fuch  writ  could  have  been 
maintained,  there  being  no  other  provided  ap« 
pUcable  to  this  cafe« 

Therefore,  down  to  the  time  of  Henry  the 
Fourth  (A),  if  the  heir  was  fued  on  the  fpecialty 
of  his  anceftor,  in  which  he  was  alfo  named, 

{£)  27  E.  3.  82.  PL  23. 

{)})  FitzU.  Abr.  Titt  Dctte  PL  175,  6  H.  4.  2.  h. 
?lr  IV 

and 
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and  with  which  he  was  chargeable  in  refpeft  of 
real  aflets  defcended,  he  might  have  pleaded 
aflets  in  the  hands  of  the  executor  the  day  of 
the  writ  purchafed.  But  the  law  feems  to  have 
altered  in  this  refpeft  in  the  time  of  Edward 
the  Fourth  (/),  for  per  Pigoty  4  E.  4.  25.  if  a 
man  make  an  obligation  ito  me,  and  bind  him- 
felf,  his  heirs,  and  executors,  and  die,  I  may 
eleft  to  fue  the  heir  or  executor,  at  my  plea- 
furcy  and  Mich.  10.  H.  7.  8.  b.  where,  in  debt 
againft  the  heir,  he  pleaded  "  affets  in  the 
hands  of  the  executor,  the  day  of  the  writ 
purchafed."  Vavifor  faid,  fuch  plea  would  not 
be  good  {k).  A  fimilar  decifion  was  alfo  made 
on  the  like  plea,  in  the  3d  and  4th  of  Elizabeth. 
And  no  inftance  has  occurred  to  me  in  later 
times,  wherein  aflets  in  the  hands  of  the  execu- 
tor have  been  confidered  as  a  good  plea  for  an 
heir  in  fuch  fuit  [l) ;  but  the  debtee  has  been 
ever  fince  confidered  as  having  an  eleftion,  where 
the  heir  is  chargeable,  to  fue  him,  or  the  ex- 
ecutor or  adminiftrator,  at  law,  to  recover  his 
fpccialty  debt  from  the  one  or  the  other  as  he 

(i)  4E.  4.  25.    7  E.  4.  13.  a.    14  H.  8.  10.  b.    Poph, 
151.    Anderfon,  7  PI.  13.    Bcnl.  162. 

(k)  Fide  Dyer,  204.  b.  PL  2.   i  Anderfon^  7. 

(/)  3  Bag.  Abr.  25. 

pleafesj 


ARE  TO  BE  REDEEMED.  8ll 

pleafes,  without  regard  to  the  executor  or  ad- 
inuilftrator  having  oflDcing  without  aflets. 

The  ftatute  of  Wejlminfter  alfo,  which  gives 
the  elegit  {vij^  fubje<9:s  the  lands  and  goods  in- 
differently to  the  execution  of  the  creditor* 

And  the  ftatute  oi  Acton  Bumell{n)y  and  the 
ftatute  of  merchants,  in  like  manner  direA  that 
the  lands  and  the  goods  of  the  debtor  fliall  be 
delivered  to  the  merchant  by  reafonable  extent, 
to  hold  them  until  fuch  time  as  the  debt  is 
levied. 

« 

The  ftatute  ftaple  iiideed  adopts  the  old  no- 
tion {p) ;  charging  the  lands  only  in  the  evv:  it 
of  the  goods  and  chattels  of  the  debtor  proving 
deficient. 

And  the  fubfequent  ftatute  of  William  and 
Mart/y  made  to  prevent  any  wrong  and  injury 
to  creditors  by  alienation  of  the  lands  defcended 
to  the  heir  (p),  or  from  the  anceftor*s  devifing 

(m)  13  £.  I.  Cap.  18. 

{n)  II  £.  I.  13.  £.  I  Stat.  3. 

{0)  27  E.  3  Stat.  2.  Cap.  i. 

(/)  3d  and  4th  Will,  and  Mar.  Cap. 

away 
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away  the  lands,  makes  no  provifion  as  to  any 
priority,  in  purfuing  the  general  affets  of  the 
debtor  for  fatisfaftion  of  the  debt. 

But  although  the  common  law,  after  lands 
became  fubje<9:  to  execution  for  debt,  feems  to 
have  relaxed  in  favour  of  the  creditor,  fo  far  as 
to  let  him  ill  indifferently  on  the  real  or  perfonal 
fund  at  his  eleftion,  it  provided  no  means  of 
adjufting  how  the  burden  (hould  be  borne  as 
between  the  heir  or  terre-tenant,  and  the  per- 
fonal reprefentative  of  the  debtor.  Here  there- 
fore equity  ftept  in,  and,  confidering  the  com- 
mon law  remedy  againft  the  heir,  and  the  fta- 
tuteable  provifions  againft  the  land,  as  inftituted 
only  for  the  fake  of  preventing  the  creditor 
from  a  total  lofs  of  his  debt,  and  that,  there- 
fore, the  ancient  common  law  notion  furnifhed 
the  true  principle  on  which  an  adjuftment 
ouoht  to  be  made  between  the  heir  and  execu- 
tOT{f])y  founded  an  equity  upon  the  common 
law  notion,  and  thereupon  fubftituted  the  heir 
in  the  place  of  the  creditor,  and  fixed  the  debt 
ultimately  on  the  perfonal  affets,  if  fufficient, 
making  the  perfonal,  as  between  the  heir  and 

(£)  2  Freeman,  204.  205.  208.     Hard.  512.    i  Chan, 

executor^ 
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executor,  exonerate  the  real  eftate  (r) ;  in  which 
refpeft  that  Court  afted  in  conformity  with  one 
of  its  principles,  namely,  that  in  all  cafes  when 
it  is  a  meafuring  caft  between  an  executor  and 
an  heir  at  law,  the  latter  in  equity  Ihall  have  the 
preference. 

Therefore,  although  a  creditor  by  fpecialty 
may  (at  law)  fue  either  the  heir  or  executor, 
and  fhall  have  the  benefit  of  his  fecurity  againft 
the  one  or  the  other  at  his  eleftion^  yet,  if  the 
heir  be  charged  in  debt,  where  the  executor 
has  a^ets,  the  former  may  ultimately  compel 
the  latter  in  equity  to  pay  the  debt,  unlefs  he 
can  fliew  fome  fpecial  exemption  by  the  a<ft  of 
his  teftator,  upon  which  he  ought  to  be  dif- 
chai^d. 

'  It  being  then  once  eftabliflied,  that  a  mort- 
gage was  a  fpecialty  debt  [s\  it  followed  of 
courfe  that  the  perfonal  eftate  was  in  the  firft 
place  to'  anfwer  it  ill  equity,  as  between  the 

(r)   2  P.  Will.  176. 

(j)  Cope  f^.  Cope,  2  Salk.  449.  Sc,  Eq.  Ca.  Abr.  269. 
I  Cha.  Ca.  74,  271.     2  Chan.  Ca.  5.  Ca.T.  Talbot,  54,  ^ 

3  Bro.  Par.  Ca.  520.  14.  Hard.  512.  3  P.  Will.  358. 
Pre«  Chan.  45$.  3  Chan.  Rep.  206.  S.L.  as  to  a  pledge, 
the  foundation  of  that  contract  alfo  being  debt^  2  Free« 
joan^  272. 

heir 
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Iieir  at  law  c^  the  mortgagor  and  his  perfonal 
reprefeo  tati  ves. 

But  although  the  principle  upon  which  the 
heir  at  law,  or  h^tres  natus^  might  compel  an 
executor,  in  equity,  to  reimburfe  him  what  he 
had  laid  out  in  difcharge  of  a  mortgage,  or  to 
difencumber  the  mortgage  in  his  favour,  obvi- 
oufly  applied  with  equal  force  in  favour  of  an 
hares  factuSy  or  one  fubftituted  in  lieu  of  the 
heir  at  law  where  fuch  fubilitution  was  lawful ; 
that  principle  not  being  founded  upon  the  pri- 
vil^e  of  the  heir  at  law,  but  upon  the  nature 
of  the  contract,  and  thefefore  equally  appli- 
cable, whether  the  land  pafled  to  one  claiming 
as  heir  at  law,  or  as  heir  by  conllitution  of  the 
owner,  yet,  in  the  cafe  of  Cornijh  and  Mew  (^), 
which  occurred  fo  late  as  1677,  the  Court  of 
Chancery  diilinguiflied  the  cafe  of  an  heir  at 
law  from  that  of  an  heir  conftituted  in  truft, 
and  refufed  in  the  latter  cafe  to  exonerate  the 
real  eftate  in  favor  of  the  truftee;  and  in  the 
cafe  of  Pockley  and  Pockley  (w),  which  was 
agitated  in  168 1,  it  is  faid  to  have  been  then 

(/)  1  Chan.  Ca.  271. 

(«)  I  Vern.  36.  Chan.  Ca.  84.  Et  <vid.  Lady  Mid- 
dlcton  1;.  Sir  Thomas  Middleton>  zFreeman,  189.  Hawes 
0^.  Warner,  ibid.  277.    Bifhop  v.  Sharp,  2  Freem.  276. 

only 
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only  lately  decided,  that  an  hares  factusy  or 
heir  by  fubftitution  of  the  whole  eftate,  fliould 
be  allowed  the  benefit  of  having  the  real  eftate 
difcharged.  But  in  that  cafe  Lord  Finch^ 
Chancellor,  faid,  that  not  only  he  who  was 
hd^rcsf actus  fhould  pray  in  aid  of  the  perfonal 
ieftate  to  difcharge  the  real  eftate,  but  even  an 
ordinary  devifee  (hould  have  that  benefit. 

Accordingly,  in  the  cafe  of  an  ordinary 
devife  { x),  where  the  defendant's  teft^tor  having 
made  a  mortgage  of  his  lands  for  a  confider- 
ablc  fum  of  money,  by  his  will  appointed  them 
to  be  fold  for  payment  of  his  mortgage  money, 
and  afterwards  devifed  the  lands  fo  in  mortgage, 
as  to  one  moiety  thereof,  to  the  plaintiff,  Sic. 
and  made  the  defendant  executor,  and  devifed 
the  perfonal  eftate  to  his  executor  for  the  pay^ 
ment  of  his  debts:  The  fingle  queftion  was, 
whether  the  perfonal  eftate  fhould  be  applied  to 
difcharge  the  mortgage  for  the  benefit  of  the 
devifee  ?  And  it  was  decided  at  the  Rolls  that 
the  perfonal  eftate  fhould  be  fo  applied  for  the- 
advantage  of  the  devifee,  and  that  decree  was 
confirmed  by  the  Lords  Commiflioners. 

(jf)  Johnfon  v.  Milkrop,  2  Vern,  112. 

And 


I 
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And  fince  the  true  ground  upon  which  this 
equity  is  founded  has  been  aicertained,  and  the 
nature  of  a  mortgage  clearly  underftood,  this 
principle  has  been  admitted  in  its  fuUeft  extent 
as  to  mortgages. 

Thus,  in  the  cafe  ofPockky  and  Pockley  (y\ 
it  was  determined,  that  fuch  debt  on  mortage 
would  leflen  the  widow's  cuftomary  moiet^pin 
the  province  of  York;  for  the  cuftom  cannot 
take  place  until  after  the  debts  paid. 


So  a  mortgage  Ihall  be  paid  out  of  the  per« 
fonal  eftate,  in  preference  t(^  the  cuftomary  or 
orphanage  part  by  the  cuftom  of  London  [z). 

And  although  the  fecurity  be  in  the  nature 
of  a  Welch  mortgage,  in  which  no  certaip  time 
is  mentioned  for  redemption,  yet  the  rule  has 
been  determined  to  be  the  fame  as  to  the  appli* 
cation  of  aflets ;  for  ftill  the  baiis  of  the  con- ' 
trafk  is  the  debt,  and  the  land  is  taken  colla^ 
terally  as  a  pledge  {a). 

(y)  '  Vern,  36.  Et  Sc.  by  the  name  of  Poplcy  v.  Pop- 
ley,  Ch.  Ca.  84. 

(«)  Ball  V.  Ball,  cited  2  P.. Will.  335,  in  Note.  " 
{a)  Howell  1;.  Price,  Prec.  Chan.  477.  ' 

I  But 
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But  the  equity  the  Court  of  Chancery  affords 
to  a  perfon  entitled  to  a  real  eftate  by  defcent  or 
devife;  to  have  the  incumbrances  upon  it  dif- 
cbarged  as  a  debt  out  of  the  perfonal  eftate,  goes 
no  further  than  as  between  the  heir  or  devifee  of 
the  eftate  and  the  reiiduary  legatee;  it  does  not 
interfere  with  the  difpofition  of  other  parts,  as 
Specific  or  general  legacies,  a  fortiori  not  with 
a  widow's  right  to  paraphernalia,  and  much  lefs 
with  the  intereft  of  creditors  (6). 

Although  the  general  rule  of  equity  is  to 

upply  the  perfonal  eftate,  in  the  firft  place,  for 

the  payment  of  all  debts,    as  well  fpeci^lty 

debts,  which  attach  upon  the  land,  as  fimple 

contrad  debts,  and  it  is  equally  certain  that  a 

teftator  cannot,  as  againft  his  creditors,  exempt 

the  perfonal  eftate;  yet,  as  againft  the  heir  at 

law,  or  the  devifee  of  his  real  eftate,  he  may 

at  pleafure  fubftitute  the  real  in  the  room  of 

the   perfonal  eftate,  and  charge  all  his  debts 

upon  that  fund,  though  not  primarily  liable. 

In  equity  this  may  be  done,  either  by  an  in- 

ftrument  indicating  fuch  intention  in  exprefs 

terms,  or  by  an  inftrument  implicating  2l  plain 

and  manifeft  intention  of  the  teftator  to  exempt 

his  perfonal  eftate,  or  to  give  the  perfonal  eftate 

{b)  Fid.  2  Vcz.  Jun.  64,  6^. 

3  Q  as 
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as  a  fpecific  legac}';  for  be  may  do  this  as  weB 
as  give  the  bulk  of  his  real  eilate  in  that  fhape* 
As  the  confideration  of  this  dodrine  naturally 
arifes  out  of  the  part  of  our  fubjed  now  in 
difcuflion,  and  as,  depending  merely  on  quef- 
tions  of  intention,  it  has  branched  out  into  a 
▼ariety  of  diftinftions  founded  on  minute  dif- 
ferences  and  fubtle  refinements,    which  have 
Enabled  ingenious  logicians  to  difcover  (hades 
of  diftinftion  almoft  imperceptible  to  lefs  fcru- 
tinizing  obfervers,  I  (hall  here  call  the  atten- 
tion of  the  reader  to  thb  important,   and,  I 
may  fay,  curious  branch  of  learning,  and  en^ 
deavour  to  give  a  general  idea  (^  the  criticifms 
to  which  it  has  given  rife.     In  the  purfuit  of 
this  objeft,  I  (hall  firft  point  out  what  circum-t 
fiances  have  been  held,  not  to  furnilh  an  in- 
ference, that  the  owner  of  both  funds  meant 
that  the  perfonal  eftatc  (hould  not  exonerate 
the  real  eftate,  and  then  I  (hall  (hew  in  whjt 
cafes  the  perfonal  eftate  has  been  exempted. 

In  the  cafe  of  Felthajn  and  Harljlon  (c),  it 
is  dated  to  have  been  faid  by  Serjeant  FountaiHy 
and  admitted  by  the  Majlei^  of  the  Rolls^  that 
if  a  niari  devi(c  lands  for  payment  of  his  debts^ 
and  make  an  executor,  and  leave  a  perfonal 

(f)  I  Lev.  205, 
j  e(iate; 
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eftate ;  no  part  of  the  perfonal  eftate  (hall  go 
to  the  payment  of  debts;  becaufe,  by  making 
an  executor,  the  teftator's  intent  appears  that 
the  executor  fhould  have  the  goods,  the  teftator 
liaving  made  another  proviiion  for  the  payment 
of  his  debts ;  but  if  a  man  difpofes  of  lands 
for  the  payment  of  his  debts,  and  after  dies  in- 
teftate,  the  perfonal  eflate  (hall  be  chargeable 
in  the  hands  of  the  adminiftrator,  for  no  fuch 
intent  as  before  appears. 

But  the  diftinftion  above  alluded  to  has  been 
long  iince  over-ruled,  and  it  has  been  held,  that 
where  the  perfonal  eftate  falls  upon  the  executor 
virtute  officii^  there  the  executor  fhall  apply  the 
per(bnal  eftate  in  exoneration  of  the  real. 

* 

This  was  the  cafe  of  Lord  and  Lady  Grej/  (rf), 
where  the  father  made  a  conveyance  of  an  eftate 
to  truftees  and  their  heirs,  to  pay  his  debts  and 
legacies,  and  fubjeft  thereto  for  performance  of 
his  will;  and,  at  the  fame  time,  made  his  will, 
and  thereby  devifed  that  the  truftees  (hould  pay 
aooo/.  a-piece  to  his  (bns  R  and  Z,  and  alfo 
6ooo/.  to  his  daughter,  the  furplus  to  his  beir^ 

(d)  Lord  Grey  v.  Lady  Grey,  i  Chan.  Ca.  296.  S.  L. 
Mead  a/.  Hide»  infra,  Et  'vid.  Grey  <v.  MiDithorpej  5 
Vez.  Jan.  106.    Et  ibid,  109. 
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and  made  his  wife  cxecatrixy  bnt  gave  her  not 
thereby  in  terms  the  periboai  cftate;  and  it  was 
decreed  that  the  perfonal  eftate  Ihouki  be  ac^ 
counted  for  in  aid  of  the  heir,  as  well  with  re- 
gard to  what  he  Ihould  be  chaigied  for  the  cxtdi- 
ton,  as  for  the  legacies. 

And  it  was  decreed  in  Sir  Peter  Soamt's 
cafe  {e)y  where  a  &ther  died  inteftate,  leavii^a 
mortgage  on  his  real  eftate  made  by  himfelf>  that 
the  perfonal  eftate  fliould  be  applied  to  pay  off 
the  mortgage,  although  the  younger  children 
were  thereby  left  deftitute. 

And  the  rule  of  equity  is  equally  applicable, 
where  there  is  a  gift  of  the  perfonal  eftate  to 
the  executor,  if  nothing  be  done  to  (hew  that 
he  is  meant  to  take  as  a  legatee^  and  not  as  exe* 
cutor  merely. 

Thusj  where  one  f/J  devifed  his  perfonal 
cftate  to  his  wife,  wh0m  he  made  executrix^ 
I/)rd  Sojners  decreed,  that  ftie  took  it  as  execu- 
trix, and  that  the  perfonal  eftate  was  to  be  ap- 
plied in  the  exoneration  of  the  real  eftate.    - 


(e)  Sir  Peter  Soame's  Cafe,  cited  i  P.  W.  694. 
(/J  Cutler  «i/,  Coxeceij  2  Vcrn.  302,  1693* 


So, 
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So,  although  the  bequeft  to  the  executor 
were  by  way  of  refidue,  theperfonal  fund  would 
neverthelefs  be  liable  to  exonerate  the  real  eftate; 
and,  therefore,  (hould  one  bequeath  feveral  fpe- 
cific  legacies  out  of  his  perfonal  eftate  (£%  and 
afterwards,  in  the  conclufion  of  his  will,  give 
and  devife  all  the  reft  and  refidue  of  his  perfonal 
eftate  to  his  wife  or  a  ftranger,  whom  he  thereby 
made  an  executrix  or  executory  the  perfonal 
eftate  would  he  firft  applied  towards  the  pay- 
ment of  fpecialty  debts  for  the  benefit  of  the 
heir. 

Thus,  where  a  man  devifed  feveral  legacies, 
fiibjeift  to  particular  charges  thereon,  and  gave 
the  furplus  of  his  perfonal  eftate  to  his  wife, 
the  perfonal  eftate  was  dire<fbed  to  be  applied  in 
eafe  of  the  real  {h).  y 

And,  on  this  principle  (/),  where  one  devifed 
the  furplus  of  his  eftate,  his  debts  and  legacies 
being  paid,  to  his  wife  and  his  eldeft  fon  Johiiy 
equally  to  be  divided  between  them,  and  added, 
whom  lie  made  his  executors;  and  farther  willed 

{g)  Anonym,  z  Vent.  349.     Nokc,  exec,  of  Medlicot, 
V.  Darby*  3  Bro.  Ca.  Pari.  290. 
{h)  Whit.c  *v.  White,  i  Vern.  43. 
{/)  Et  *vid.  Barcpn  et  al,  <u.  Stone,  2  Vern.  308.  1693. 
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that  (he  (hould  continue  his  true  widow,  but  if 
flie  married  again,  his  will  was,  (he  (hould  ren- 
der  the  right  of  being  executrix  to  his  fon  Roger ^ 
to  be  partner  with  his  brother  John  in  the  cxc' 
cutorfhip;  the  widow  of  the  teftator  married, 
and  the  queftion  was,  whether  by  the  marriage 
Ihe  had  forfeited  her  (hare  of  the  furplus  ?  It 
was  held  by  Lord  Somers,  upon  the  authority 
of  the  laft-mentioned  ca(e,  that  (he  had ;  for 
Jhe  took  as  executrixy  and  not  as  legatee. 

I  (hould  here  ob(erve,  that  the  circumftance 
of  the  bequeft,  and  the  conftitution  of  exccu» 
tor,  being  in  the  fame  fentence,  and  in  favour 
of  the  fame  perfon,  has  been  fometimes  con- 
fidered  as  an  important  feature  in  thefe  kind  of 
cafes;  and  the  cafes  of  Cutler  and  Coxetery 
and  of  Barton  and  Stone j  have  been  occa(ion- 
ally  refolved  upon  that  principle  ;  and  it  appears 
to  me,   that-  this  circumdance  is  material  as 
furnifliing  an  index  to  the  then  (late  of  mind  of 
the  teftator;  it  implicates  the  faft,  that  the 
teftator  contemplates  his  legatee  as  his  executor, 
his  executor  as  his  legatee,  and  that,  therefore, 
as  he  fpeaks  of  them  in  the  fame  breath  in  both 
charafters,  he  (hall  be  taken  as  viewing  bott 
characters  indifferently,  and  as  one.     But  the 
oppofite  inference  was  difcufled  before   Lord 

Ilarcourty 
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Harcourty  in  a  cafe  which  arofe  upon  the  will 
of  Lord  Chief  Juftice  Hale  (A:),  and  difallowed; 
the  circumftances '  of-  that  cafe,  fo  far  as  are 
material  at  prefent^  were  as  follows:  Lord 
Chief  Juftice  Hale^  after  giving  away  his  ftudy 
of  books  to  fuch  of  his  grand-children  as  fhould 
ftudy  the  law,  and  his  mathematical  inftruments 
to  his  wife,  devifed  the  reft  and  refidue  of  his 
perfonal  eftate  to  his  wife,  and  then  went  on 
and  gave  feveral  other  direftions,  touching  other 
things,  and,  in  the  clofe  of  his  will,  faid,  /  do 
hereby  make  and  ordain  my  faid  wife  fole  exe* 
cutrix  of  this  my  lajt  xvill  and  tefiament.  And 
.  one  queftion  was,  whether  the  exprefs  devife  to 
the  wife,  of  all  the  reft  and  refidue  of  his  per- 
fonal eftate  in  one  part  of  the  will,  (hould  be 
fo  coupled  with  the  laft  claufe,  whereby  he 
made  her  executrix,  as  to  be  all  one  with  the 
cafe,  where  a  man  devifed  all  the  reft  and  re-- 
lidue  of  his  perfonal  eftate  to  his  wife  or  any 
other,  whom  he  thereby  made  executrix ;  or 
whether  this  devife  of  the  reft  and  refidue  of  his 
perfonal  eftate,  being  a  diftinft  and  indepen- 
dent claufe,  (hould  be  looked  upon  as  a  fpecific 
legacy  to  her,  and  to  exempt  fuch  refidue  from 
.  being  applied  in  the  firft  place  towards  payment 

(i)  Hall  V*  Brooker,.  Gilb.  Rep.  £q.  ^3. 
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of  the  debts,  in  eafe  and  exoneration  of  the 
real  eftate  exprefsly  devifed  for  that  purpofe,  as 
it  would  have  been -if  another  perfon  had  been 
made  executor  ?  Mr.  Vernon  infifted  that  it 
fhould  be  exempted ;  that  here  he  gave  her  the 
refidue  of  the  eflate  as  a  legacy,  before  he 
feemed  to  confider  who  (hould  be  his  execu- 
tors ;  that  the  making  the  executrix  was  in  a 
diftinA  claufe  after,  and  had  no  relation  to  the 
devife  in  the  will  to  her  before;  but  Lord 
Keeper  Harcourt;  inclined  that  it  would  be  all 
one.  And  this  feems  reafonable,  if  the  prin- 
ciple on  which  the  cafes  lafl  alluded  to  ftand, 
be  that  fince  the  devife  to  the  executor  is  per- 
fedtly  fuperfluous  and  idle,  and  no  more  than 
the  law  would  fay,  were  there  no  fuch  exprefs 
devife,  the  executor  muft  take  fuch  refidue  in 
the  fame  manner  as  he  would  have  done  had  it 
been  left  generally  to  fall  upon  him^as  execu- 
tor; and  therefore,  fuch  executor  muft  take 
the  perfonal  eftate  after  payment  of  debts  and 
legacies  thereout,  as  the  proper  and  obvious 
fund  for  that  purpofe,  and  to  the  payment 
whereof  his  office  of  executor  obliges  him. 


There  are  feveral  ways,  by  any  of  which  a 
man  may  fubjedt  his  real  eftate,  to  the  payment 
of  both  fpecialty  and  fimple  contraft  debts; 

as, 
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as,  by  conveying  his  eftatc  to  truftees  for  a 
term  of  years  or  in  fee,  in  order  to  pay  the 
debts ;  or  by  way  of  charge  in  equity,  which 
the  Court  of  Chancery  will  decree  to  be  per- 
formed ;  or  he  may  direft  that  his  real  eftate 
may  be  fold  for  payment  of  his  debts;  but 
which  ever  of  thefe  modes  he  adopts,  none  of 
them  will  make  the  real  eftate  firft  chargeable ; 
if  there  be  not  in  the  will,  either  exprefs  words, 
or  a  manifeft  intent  to  difcharge  the  perfonal 
eftate,  it  will  neverthelefs  be  firft  liable  (/) : 
for  the  fame  principle  on  which  a  court  of 
equity  raifes  an  equity  in  favour  of  tlie  h^eres 
natus^  or  of  the  devifee^  againft  the  perfonal 
reprefentative  in  refpedt  of  debts,  whichv  ia 
their  original  nature,  attach  upon  the  real  fund, 
equally  pervades  the  cafe,  notwithftanding  fuch 
provifion  be  made  as  to  them ;  for  the  rule 
{prings  out  of  that  great  fource  from  whence 
moft  of  our  principles  relating  to  real  property 
are  derived,  the  feudal  fyftem,  and  has  for  its 
object,  the  protetftion  of  the  freeholder;  and 
there  is  the  fame  reafon  for  raifing  an  equity  in 
his  favour,  where  his  eftate  is  rendered  liable  to 
the  debt  by  the  aft  of  the  owner,  as  where  it  is 
rendered  liable  to  the  debt  by  the  adt  of  law  : 

(/)  Fiii.  Burton  <».  Knowlton,  3  Vez.  Jun.  107.    Bnim- 
snel  Vf  Prothero,  Ibid.  111. 

but 
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but  iuiother  principle  interferes^  as  to  fimple^ 
contrad:  debts  fo  chained,  for  fuch  will,  to  that 
extent,  is  a  difinherifon  of  the  heir,  which, 
upon  the  old  maxim  of  law,  cannot  be  effefted 
but  by  exprefs  words  or  neceflary  implication. 
Befides,  in  both  inftances,  equity  ads  in  con- 
formity with  the  general  conftrudion  it  puts 
upon  fuch  provifions ;  becaufe  every  proviiion 
of  this  kind  takes  effed  through  the  medium  of 
a  truft  either  expreffed  or  implied.  Now  a 
truft  does  not  affeft  the  rights  of  parties  inte- 
refted  in  the  thing  bound  by  it,  farther  than 
the  objed  in  view  requires.  In  whatever  mode 
the  eftate  is  charged,  fubjed  to  the  charge  it 
belongs  to  the  heir.  It  is  his  land.  He  may 
pay  the  debts,  and  call  for  a  conveyance.  The 
fame  obfervation  applies  to  the  hares  f actus  or 
devifee.  Whether  the  eftate  come  to  the  devi- 
fee  charged  with  the  debts,  or  be  devifed  to  a 
truftee  for  a  term  to  fecure  the  debts,  or  be 
abfolutely  given  for  that  purpofe,  it  is  notwith^ 
ftanding  the  eftate  of  the  heir  or  devifee,  though 
fubject  to  the  charge.  The  fame  policy  there- 
fore which  raifes  an  equity,  where  there  are 
fpecialty  debts  in  favour  of  the  heir,  didates 
the  fame  equity  where  fimple  contrad  debts 
are,  by  the  teftator,  placed  on  the  fame  footing 
as  fpecialty  debts. 

Therefore, 
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Therefore,  notwithftanding  the  real  eftate  be 
bound  by  way  of  charge  in  equity,  which  the 
Court  of  Chancery  will  decree  to  be  performed^ 
yet  it  (hall  be  exonerated  by  the  perfonal  eftate. 

Thus,  where  one  by  her  will  faid,  "  I  deviie 
to  A  By  my  heir,  Clipton  lands  {m\  he  payttig 
all  debts  and  l^cies  charged  on  thefe.  lands, 
and  after  his  deceafe  («),  to  my  nephew  B/'  and 
in  another  part  of  her  will,  faid,  "  I  leave  my 
jewels,  plate,  piftures,  medals,  and  furniture,  to 
my  two  executors,  to  be  equally  divided,"  and 
in  the  laft  claufe  of  her  will,  faid,  "  (^rcating; 
St.  Mary'Sj  and  Creating  St.  Olwe\  I  make 
liable  to  all  debts,  notes  or  bon^,  I  have  con- 
trafted  fince  1735,  if  any,  and  what  remains  to 
be  paid  to  Z),  after  the  Creaiings  are  fold/* 
Lord  Hardwicke  held,  that  the  making  a  par- 
ticular eflate  in  the  land  liable  to  pay  debts,  did 
not  exonerate  the  perfonal  eftate ;  becaufe  it  was 
the  material  fund  for  the  payment  of  debts: 
and  his  Lordfhip  was  of  opinion,  that  therefidue 
of  the  perfonal  eftate  ought  in  this  cafe,  to  be 
applied  in  exoneration  of  the  real. 

(ffi)  Bridgman  <if.  Dove,  3  Atk.  201. 

(nj  tf  *vid.  Bartholomew  v.  May,  i  Atk.  Rep.  487. 

s« 
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So  where  D  by  will  devifed  feveral  lega- 
cies (o)y  and  inter  aliuy  twenty  pounds  to  H^ 
and  made  his  executor,  and  devifed  his  real 
eftate  to  My  paying  his  debts  and  legacies;  and 
devifed,  that  if  he  did  not  pay  the  legacies  in 
fhree  months,  and  the  debts  in  two  months,  the 
legatees  and  creditors  might  enter  and  hold  till 
fatisfied.  It  was  decreed,  on  a  queftion,  whe- 
ther the  perfonal  eilate  (liould  be  applied  in  eafe 
of  the  real  eftate,  that  it  (hould ;  for  that  the 
devife  amounted  but  to  a  charge  upon  the  real 
eftate,  and  intended  not  to  avoid  the  eft:ate  in 
cafe  of  non-payment. 

Again,  if  lands  be  devifed  for  the  payment  of 
debts  and  legacies  (p),  and  the  reiidue  of  the 
perfonal  eftate  be  given  to  executors  after  the 
debts  and  legacies  paid;  the  perfonal  eftate  fliall 
notwithflanding,  as  far  as  it  will  go,  be  applied 
to  the  payment  of  the  debts,  8Cc.  and  the  land 
charged  no  farther  than  is  neceflary  to  make  up 
the  refidue. 

So,  where  a  man  devifes  his  eftate  to  his  trufo 
tees  to  be  fold  for  payment  of  his  debts,  the  per- 
fonal eftate  fliall  neverthelefs  exonerate  it  as 

(0)  Mead  v.  Hide,  2  Vem.  120. 
(^)  Anon.  2  Ventr.  349. 

againft 
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agsinft  a  refiduary  legatee ;  for  the  refidue  im- 
plies, after  debts  and  legacies  paid. 

Thus,  where  a  man  devifed  all  his  freehold 
lu^ufes,  lands,  and  hereditaments  [q)y  in  Wy  to 
three  truilees,  to  hold  to  them  in  truft,  that  the 
freehold  eftate  fliould  be  fubjeft  to,  and  be  fold 
and  difpofed  of  by  them  for  payment  of  his  juft 
debts  (r) ;  and,  after  difpoiing  of  fome  particular 
legacies,  gave  to  his  nephew  the  reft  and  refidue 
of  his  goods,  chattels,  debts,  rights,  credits,  and 
perfonal  eftate,  not  before  difpofed  of  j  the  quef- 
tion  was,  whether  the  perfonal  eftate  ihould  be 
firft  applied  to  the  payment  of  the  debts,  not- 
withftanding  the  real  eftate  was  exprefsly  de- 
vifed for  that  purpofe  ?  It  was  infifted,  on  be- 
half of  the  refiduary  legatee y  that  the  real  eftate 
being  not.  only  made  fubjefl,  but  direded  to  be 
fold  for  the  payment  of  the  debts,  the  perfonal 
eftate  Ihould  not  be  applied  for  that  purpofe. 
But  it  was  held  per  totam  curiam^  that  here 
being  no  negative  words  to  exclude  the  perfonal 
eftate  from  being  applied  for  the  payment  of 
debt3,  it  ought  to.be  firft  applied  for  the  benefit 

(q)  Fereges  v.  Robinfon^  Bunb.  301.    I^Qvel  *u.  Lan* 
cafter^  2  Vcrn.  183. 
(r)  ^uofi,  whether  in  this  cafe  the  legatee  was  exc^ 

ClitOI? 
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of  the  heir  at  Jaw.     And  it  was  decreed  accord^ 
ingly. 

And  the  rule  of  law  is  the  (ame,  if  a  term  be 
cteated  expre(sly  for  payment  of  debts.  The 
peribnal  eftate  (hall  be  applied  in  eafe  of  the 
leal. 


TbuSy  where  one,  after  fevenii  particular  lega- 
cies, deviied  all  his  goods  and  chattels  to  J  B 
and  Cy  to  their  awn  difpqfitiony  and  made  them 
executors  (^);  and  by  indenture  of  the  fame 
date,  demifed  (everal  manors  and  lands  to  A  and 
C  for  500  years,  in  truft  for  himfelf  for  life,  and 
after  his  death  upon  truft,'  out  of  the  rents  and 
profits  to  pay  his  debts,  legacies,  and  funeral 
expences,  and  four  years  afterwards  to  attend  the 
inheritance;  on  a  bill  exhibited  by  the  heir  at 
law  of  the  teftator,  to  have  an  accoimt  of  the 
perfonal  eftate,  and  of  the  rents  and  profits  of 
the  real  eftate,  and  that  the  perfonal  eftate  might 
be  applied  to  pay  debts  and  legacies,  in  eafe  of 
the  real,  it  was  infifted  by  the  executors,  that 
they  were  entitled  to  the  perfonal  eftate  as  a  le- 
gacy 'y  but  it  was  decreed,  that  the  perfonal 
eftate  (hould  be  applied  in  exoneration  of  the 
real. 


(/)  Cook  V.  Gwavas,  9  Mod.  188. 
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So,  if  the  provifion  be  made  in  the  (hape  of 
an  exprefs  truft  of  the  inheritance,  the  rule  will 
ftill  be  the  fame. 

Thus,  in  cafe  of  Lovel  and  Lancqfier  {t\ 
where  T  S  devifed  land  to  A  B^  for  payment  of 
debts,  and  devifed  to  T  D  certain  lands,  which 
the  teflator  in  his  life-time  had  mortgaged,  and 
likewife  gave  him  his  perfonal  eflate ;  the  quef* 
tion  was,  whether  T  D  fhould  have  the  benefit  , 
of  the  trufl:  for  payment  of  debts^  fo  as  to  have 
the  money  owing  on  the  mortgage  paid 'off  by 
money  raifed  out  of  the  truft,  that  the  land 
might  come  to  him  clear  of  the  debt  owing  to 
the  mortgagee  ?  And  it  was  held,  that  he  mud 
take  the  mortgs^d  land,  cum  onere ;  and  thai 
the  perfonal  ejtate  alfo^  though  devifed  to  him^  ' 
mufi  neverth'tlefs  be  fubject  to  the  debts,  not^ 
withjianding  lands  wei-e  devifed  for  the  pay^ 
tnent  of  them. 

The  circumftance  of  the  perfonal  efUte  being 
given  to  a  perfon,  and  that  perfon  being  named    / 
executor  in  the  fame  fentence  in  which  fuch 
bequeft  is  made,  has  been  confidered,  as_  well 
in  cafes  where  a  provifion  is  made  for  payment 

{t)  Lovel  a;.  Lancaftcr,  2  Vcrn.  183.    Fid.  Pre.  Ch.  3. 
a  P.  Will.  335,  joo. 
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of  debts  by  charge,  i(c.  on  the  real  eftate,  as 
in  cafes  where  fpecialty  debts  are  indifferently 
chargeabU  on  both  funds,  as  furnifhing  evi- 
dence, that  fuch  perfon  is  intended  to  take  the 
perfonal  eftate  in  his  official  charader,  and  not 
as  legatee ;  for  it  has  before  been  obferved,  it 
is  to  be  prefumed,  that  the  teftator,  (peaking 
the  whole  in  the  fame  breath,  has  but  one 
defign,  viz.  to  give  the  perfonal  eftate  to  him 
as  executor,  who,  in  the  fame  moment  that  he 
gives  him  his  eilate,  he  conditutes  executor. 

The  cafe  of  Broomhall  and  Wilbraham  (a), 
furniflies  an  inftance  of  this  kind.  There  a 
teftator  devifed  in  the  following  words,  viz. 
all  my  perfonal  eftate,  of  what  nature,  kind, 
er  quality  foever,  I  give  to  my  fifter  Ay  whom 
I  make  my  executrix ;  and  all  my  real  eftate, 
of  what  kind,  nature,  or  quality  foever,  I  give 
unto  my  fons  B  and  C,  chargeable  with  my 
debts.  And  it  was  held  at  the  Rolls,  that  the 
perfonal  eftate  fliould  be  firft  liable,  and  that 
decree  was  afterwards  affirmed. 

And  this  cirtfumftance,  of  the  bequeft  of 
the  perfonal  eftate  being  in  the  fame  claufe,  in 
which  the  legatee  was  named  executrix,  was 

(«)  Cited  Ca.  T.  Talbot,  204. 

confidered. 
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cqnfidered,  in  the  cafe  of  French  and  Chi- 
chefter  (jt),  as  it  is  reported  in  Vernon^  as 
demonftrative,  that  the  legatee  was  meant  to 
take  as  executrix;  and  thaty  although  the  le-  * 
gacy  was  in  favour  of  a  wife,  an^  the  teftator 
exprefsly  declared  in  his  will,  that  the  fame 
was  given  her  as  a  compenfation  for  her  own 
inheritance^  with  which  her  hufband  had  pre- 
vailed upon  her  to  part. 

This  cafe  came  on  upon  a  bill  of  review.  The 
error  afligned  and  relied  on  was,  that  John  Chi- 
chejler  (y),  as  heir  and  executor  to  his  father, 
having  raifed  fufficient  out  of  the  real  and  per- 
fonal  eftate  for  payment  of  his  fifter*s  portions, 
devifed  to  them  by  his  father's  will,  and  having 
paid  all  but  one  filler,  who  was  under  age,  did 
by  deed  convey  feveral  lands  to  truftees  fo^ 
payment  of  his  debts;  and  afterwards  made  his 
will,  and  thereby  alfo  direfted  that  his  truftees 
(hould,  out  of  his  truft  eftate,  pay  his  debts, 
legacies  and  funeral^  and  thereby  devifed  to 
his  wife,  "  whom  he  made  his  executrix  («),**, 

(x)  2  Vcm.  568. 

(y)  French  v.  Chichcilfer,  2  Vcrn.  588.  Vid.  the  au- 
thority of  this  cafe,  queftioned  by  Lord  Talbot,  Ca. 
Temp.  Talbot,  209.  Vid'.  Brammel  v.  Prothero,  infra, 

(ic)  NQt€*  This  I  take  to  have  been  the  language  of  the 
will.  F'id./ufra.%2Q,i.  Cutler 'v.Coxeter,  Barton  if.  Stone. 

3  H  .         aU 
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all  his  peHboal  eftate  not  otberwife  difpoled 
of,  intcodii^  thereby  a  pracifion  fat  her,  Jhe 
hamtig  been  prevailed  upon  to  Jell  away  part 
qf  her  awn  inheritance.  And  the  queftion 
was,  between  the  heir  and  executor,  whether 
the  wife  and  executrix  (hould  have  the  per- 
(bnal  eftate  as  deviied  to  her,  and  leave  thd 
debts  charged  upon  the  land;  or  whether 
the  perfonal  eftate  ftiould  be  applied  in  eale 
and  exoneration  of  the  real  eftate  ?  On  the 
part  of  the  wife,  it  was  infifted,  that  the  tef« 
tator,  having  charged  his  debts  upon  his  land, 
and  afterwards  by  his  will  having  charged  even 
his  legacies  and  funerals  upon  his  land,  and, 
devifed  his  perfonal  eftate  to  his  wife,  did  iuf* 
ficiently  manifeft  his  intention,  that  his  wife 
(hould  have  his  perfonal  eftate  as  a  proviiioa 
for  her,  and  to  her  own  ufe;  and  that  the  fame 
was  but  a  ftnall  recompence  for  what  /he  bad 
parted  with ;  but  if  made  liable  to  debts,  M< 
whole  would  be  exhaujled,  and  the  provifion 
intended  for  the  wife  defeated;  and  that  the 
known  rule  was,  that  where  the  perfonal  eftat€c 
was  devifed  away,  the  heir  (hould  not  hmve  it 
applied  in  exoneration  of  the  real.  But  Xhi%, 
Lord  Keeper  Wright  upon  the  former  hearing^,^ 
and  the  then  Lord  Keeper  Cowper  on  the  bill 
of  review,  were  bo^  of  ojMnion^  that,  the  dc^ 

vi 
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tije  being  ia  the  fame  claufe  in  which  Jhe  was 
named  executrix  (a),  and  not  faid  free  and  ex- 
empt from  payment  of  debts,  (he  muft  therefore 
take  it  as  executrix,  and  the  fame  muft  be 
applied  for  payment  of  debts;  and  the  de- 
murrer was  allowed,  and  the  bill  of  review 
difmifled. 

But  Lord  Talbotj  in  the  cafe  of  Stapletoti 
and  Colville  (6),  although  he  admitted,  that 
the  circumftance  of  the  perfonal  eftate  being 
bequeathed,  and  the  legatee  being  named  ex- 
/6cutor  in  the  fame  claufe,  had  been  conlidered 
of  great  weight  in  fuch  cafes,  and  had  in  fome 
inftances  been  decifive,  as  furnifhing  an  infer- 
ence, that  the  executor  was  to  take  as  execu- 
tor and  not  as  legatee,  and  confequently  fubjedt 
to  the  exoneration  of  the  real  eftate;  yet 
doubted  the  authority  of  French  and  Chichef* 
ter^  if  that  circtimftance  was  the  only  one  on 
which  it  was  grounded :  for  his  Lordfhip 
thought,  that  there  was  a  plain  difference,  as 
between  the  cafe  of  making  a  man  executor, 

{a)  Note  in  Bamfield  and  Wyndham^'s  Cafe.  Wife  made 
txecatrix  in  fame  claufe^  yet  took  exempt.  T/V.  infra  et 
note  diiUnction. 


(^)  F/V.  infra. 
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and  the  making  him  likewife  a  legatee  of  the 
perfonal  eftate;  becaufe,  if  the  executor  died 
in  the  firft  inftance  inteftate,  before  probate, 
the  reprefentative  of  the  teftator  was  entitled 
to  the  adminiflration ;  whereas,  in  the  latter 
inflance,  there  being  an  exprefs  gift  to  him, 
he  took  as  legatee,  and  confequently  upon  his 
death  his  reprefentative  would  be  entitled  to  it, 
an  intereft  being  veiled  in  him  in  his  own 
right,  in  the  one  cafe,  but  nothing  at  all  in  the 
other  until  he  had  converted  it. 

And  Lord  Talbot,  in  the  before-mentioned 
cafe  of  Stapleton  and  ColviHe^  obferved  fur- 
ther, that,  in  the  cafe  of  Broomhall  and  Wil- 
braham  (c),  it  appeared,  that,  had  the  real 
eftate  which  was  devifed  to  the  fons  been* 
charged  with  the  debt,  they  would  have  had 
nothing,  and  the  teftator*s  fifters,  who  wera 
the  devifees  of  the  perfonal  eftate,  would  have 
ran  away  with  the  whole ;  and  that  the  quef- 
tion  being  between  the  teftator's  own  children 
and  his  fifters,  it  was  natural  and  juft  to  con- 
ftrue  the  intent  in  favour  of  the  children,  and 
to  lay  the  load  on  the  perfonal  eftate. 

(r)  Supra  832. 

However, 
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Hawever,  I  am  inclined  to  think,  that  the 
decree  in  Broomhall  and  Wilbraham  might, 
upon  the  authority  of  the  cafes,  of  Cutler  and 
Coxeter^  and  Barton  and  Barton  (rf),  be  fup- 
ported  upon  the  circumftance  of  the  bequeft 
being  comprized  in  the  feme  fentence,  in  which 
the  legatee  was  made  executrix,  without  having 
recourfe  to  the  equitable  ground  taken  by  his 
Lordfhip;  becaufe  there  appears  to  4Be,  no 
reafon  to  diftinguifti  this  cafe  from  thofe  to 
which  I  have  alluded,  unlefs  upon  the  ground, 
that  in  the  cafe  of  Broomhall  and  Wilbrahaniy 
the  debts  were  provided  for  by  a  charge  on  the 
real  eftate ;  but  that  feems  to  be  no  ground 
for  exempting  the  perfonal  eftate,  that  circum- 
ftance alone  being  confidered  only  as  enlarging 
the  fund,  and  not  as  afTedbing  the  equity,  as 
between  the  heir  and  the  executor.  And  it 
feems  to  me,  that  the  cafe  of  French  and 
Chichejler  is  diftinguittiable  from  the  cafes  of 
Cutler  and  Coxeter^  Barton  and  Barton^  and 
Broomhall  and  Wilbraham^  on  the  ground 
that  the  perfonal  eftate  being  given  as  a  pro- 
vifion  for  the  wife,  and  in  refpedt  of  her  having 
been  induced  to  part  with  her  own  inheritance, 
rebutted  any  equity  that  might  have  arifen  in 

[J)  Sttfra,  820,  I.   ' 
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favour  of  the  heir,  had  thofe  circumftances  been 
out  of  the  cafe. 

And  though  an  eftate  be  devifed  to  be  (old 
out  and  out  for  payments  of  debts  and  funeral 
expences,  with  a  particxilar  difpofition  of  the 
furplus  money ;  yet  if  the  perfonal  eftate  be 
not  otherwife  difpofed  of  than  by  the  appoint- 
ment of  an  executor,  the  perfonal  eftate  will 
be  liable  to  exonerate  the  devifed  eftate :  and 
the  devifees  of  the  furplus  will  be  entitled  to 
call  upon  the  executor  in  equity  to  reimburfe 
them  out  of  the  perfonal  eftate,  (b  much  of 
the  fund  arifing  by  fale  of  the  real  eftate,  as 
has  been  psud  in  difcharge  of  debts  and  fu- 
neral expences,  in  exoneration  of  the  perfonal 
eftate  {e). 

The  principle  upon  which  courts  of  equity 
proceed  in  all  thefe  cafes  is,  that  the  teflntor's 
intent  mXift  govern  the  conftrudtion  of  his  wilL 
The  barely  charging  a  man's  real  eftate  with 
his  debts,  or  conveying  them  to  truftees  in  truft 
to  pay  his  debts,  does  not  evince  a  defign  to 
exempt  the  perfonal  eftate  primarily  charged 
therewith,  or  at  leaft  it  is  not  in  point  of  law 

(f)  Fii/.  Gray  1/.  Mlnitl^orpe^  3  Vcz,  Jan.  103.  - 

conclufive 
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Conclufive  evidence  to  that  extent,  becauie  the 
perfonal  eftate  is  pofitively  liable  in  equity,  in- 
dependant  of  the  will ;  it  therefore  requires 
ne^tive  words  in  the  will,  or  fomething  tanta- 
mount to  rebut  this  conclufion  of  law,  and 
exempt  the  perfonal  eftate;  but  the  merely 
rendering  another  fund  liable,  implicates  dq 
fuch  intent ;  for,  prima  facie^  it  imports  no- 
thing more  than  the  teftator's  btent  to  render 
liis  real  eftate  liable  as  an  accumulative  fund, 
in  cafe  of  any  deficiency  in  the  fund  primarily 
liable ;  nor  does  the  gift  of  the  perfonal  eftate 
to  one  conftituted  executor  in  the  fame  breath 
mend  the  cafe ;  becaufe  in  doing  that^  the  tef- 
tator  only  makes  a  poiitive  difpoiition  of  the 
property  there,  where  the  law  would  have 
thrown  it,  had  nothing  been  faid ;  it  is  there- 
fore only  exprejfio  ejus  quod  tacife  ineft.  Th^ 
two  circumftances,  taken  together^  cannot  fur- 
nifh  any  inference  beyond  that,!  which  the 
ftrongeft  circumftance  viewed  diftinftly  would 
reach,  and  neither  circumftance  tal^en  fepa- 
rately  is  fufficient  to  rebut  the  eqyity  in  favour 
of  the  heir. 

And  wherever  an  executor  taikes  a  fum  of 
money,  qua  executor,  whether  fuch  a  fum  be 
payable  out  of  a  perfonal  or  real  eftate,  it  will 

3  H  4  be 
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be  liable  to  exonerate  his  tefiator  s  real  eftate 
from  debts. 

Thus  (f)^  where  one  devifed  100/.  and  all 
his  books  to  A  and  B^  whom  he  afterwards 
made  his  executors,  and  gave  a  copyhold  eftate 
to  C9  he  cauHng  to  be  paid  to  his  executors 
the  fum  of  1 00/.  and,  after  payment  of  debts 
and  legacies^  gave  the  refidue  and  remainder 
of  all  his  eftate  freehold,  copyhold,  leafehold, 
plate,  rings,  ftock,  he.  to  the  governors  of 
the  Foundling  Hofpital,  and  their  fucceflbrs 
for  ever;  one  queftion  was,  whether  this  100/. 
Ihould  be  fubjeft  to  the  teftator*s  debts  ?  Et 
per  Lord  Hardwicke  Chancellor,  the  firft  quef- 
tion  is,  in  what  capacity  the  executors  take ; 
for  if  they  take  in  the  capacity  of  executors, 
the  money  muft-go  for  the  purpofes  in  the  will. 
And  I  am  of  opinion  they  take  as  executors ; 
any  other  determination  would  break  in  on  an 
eftablifhed  rule,  and  make  a  precedent  of  bad 
confequence,  by  faying  that  when  they  take 
barely  by  the  name  of  executors,  they  fhall 
take  for  their  own  ufe.  In  every  cafe  where 
real  eftate,  or  a  fum  of  money  out  of  it,  is 
given  by  the  name  of  executors,    it  fliall  be 

confidered  as  given  i;i  that  light,  and  for  the 

• 

(f)  Arnold  v*  Chapman,  1'  Vcz.  io8. 
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purpofes  of  the  will,  and  this  is  consonant  with 
other  cafes  applicable  to  fhc  office  of  execu- 
tors, which  are  as  ftrong  as  ^the  prefent,  Fcr 
inftance,  the  lands  of  a  villain  are  aflets,  (b 
was  the  villain  himfelf ;  therefore  what  comes 
as  accruer  from  him  muft  be  aflets.  Though 
the  executors  had  died  before  the  teftator,  it 
would  have  been  a  good  bequeft  of  this  i  ooL 
charged  on  this  copyhold  for  the.  purpofes  of 
the  will,  fo  far  as  it  could  take  efFeft,  that  is, 
for  debts  and  legacies ;  and  if  one  of  them 
fhould  die,  it  would  furvive  to  the  other,  and 
there  is  no  determination  to  the  contrary.  It 
muft  therefore  be  confidered  fubjeft  to  that 
duty,  which  is  upon  them  by  their  office;  and 
it  is  material  that  when  he  fpeaks  of  them 
with  relation  to  their  office,  he  calls  them  ex- 
ecutors; where  he  gives  to  themfelves,  he  calk 
them  by  their  own  names. 

But,  as  we  have  obferved,  if  there  be  cx- 
prefs  words,  or  a  plain  neceflary  implication 
arifing  from  the  words  of  the  teftator,  or  de* 
ducible  from  the  manner  in  which  he  difpofes 
of  his  property,  of  his  intention  to  exempt 
his  perfbnal  eftate  from  his  debts,  and  to  fub* 
ftitute  the  real  in  the  room  of  the  perfonal 

eftate. 
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eftate,  this  he  may  doy  arid  the  law  will  fupf 
pwt  him  in  it. 

Firft  it  may  be  done  by  ezprefs  words^ 
which  may  be  either  pofitive,  oi:  implying  a 
negative.. 

By  pofitive  words  {g\  as  if  a  man  devife  lands 
to  be  fold  for  the  payment  of  debts  and  l^acies^ 
and  will  that  his  per/onal  efiatejkall  riot  Jland 
or  be  chargedy  or  liable  thereto  ;  or  if  the  devife 
for  fale  of  lands  for  the  payment  d[  debts  be 
general,  and  the  teftator  afterwards  devifes  all 
the  reft  and  reiidue  of  his  peribnal  eftate>  Aor- 
ing  already  made  praoijion  fqr  the  payment  of 
his  debts  and  legacies  out  of  his  real  eftate^ 
or  out  of  fuch  particular  lands,  or  fuch  like 
claufes ;  in  thefe  cafes  the  real  eftate,  (b  fub- 
jeded,  (hall  not  be  exonerated  by  the  perfo^ 
nal. 

TJius,  where  Sir  William  Lemon  {h),  pof-  * 
fefled  of  a  real  and  perfonal  eftate,  the  former 
incumbered  by  feveral  mortgages  of  his  ancef- 

(g)  Per  Lord  Harcourt,  Keeper>  GUb.  Rep.  Chan.  73> 

74- 

(;h)  Leman  «r.  Newnhun,  i  Vez.  51. 

tors. 
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tors,  inade  his  will,  in  which  was  inferted  this 
particular  claufe;  '*  I  defire  all  my  debts  may 
be  difcharged  by  my  executors^  I  mean  thofe 
only  of  my  own  contrading,  not  thole  heavier 
debts  charged  by  my  fami]/;'*  and,  after  giving 
feveral  legacies,  gave  his  perfonal  eftate  to  his 
mother,  whom  he  made  executrix,  defiring  her 
to  pay  all  his  juft  debts  exadly ;  the  motiier, 
after  the  making  the  will,  brought  in  the  mort- 
gages,  which  were  affigned  to  her,   and    for 
the  payment  of  which  the  Ton  entered  into  a 
covenant.  He  died  in  1741,  there  having  been 
no  payment  or  demand  of  principal  or  intereft 
for  twenty  years.  In  1 744,  the  mother  brought 
a  bill  againfl  the  prefent  plaintiff  and  defend- 
ant  L  and  Ny  who  were  the  co-heirs  at  law 
of  her  fon,  for  payment  of  the  mortgages,  or 
elfc  to  foreclofe.   Afterwards,  (he  dying,  made 
Lj  one  of  the  co-heirs,  her  executor,  who  got 
his  name  ftruck  out  of  the  original,  and  now 
brought  a  bill  of  revivor  againft  the  other  co- 
heir for  a  fale  of  the  mortgaged  eftate ;    and 
that,   out  of  the  money  arifing  thereby,    the 
principal   and  intereft  due  (hould  be  paid  by 
N  the  defendant :    the  plaintiff  claiming  by  a 
double  right,  as  executor  of  the  nwther,  who 
ftood  in  the  place  of  the   mortgagee,    and  as 
co-heir  of  her  fon  5   one  queftion  was,  out  of 

what 
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what  fund  thefe  mortgages  were  to  be  paid  ? 
And  it  was   held  by  Sir  William  Forte/cue^ 
Mafter  of  the  Rolls,  that  the  will,  by  which 
it  was  agreed  that  he  had  a  power  to  charge  his 
real  or  perfonal  eftate  with   thefe  mortgages, 
was  the  proper  rule  to  go  by,  as  far  as  it  di- 
refted  ;  fo  that  the  queftion  was,  whether,  and 
how  far,  it  had  done  fo  ?    It  had  been  iniifted, 
that  the  perfonal  eftate,  being  the  proper  fund, 
could  not    be  difcharged    without   particular  , 
words ;  and  that,  therefore,  though  there  was 
a  direftion  for  payment  of  the  debts  out  of  the 
real  eflate,  that  would  not  change  the  fbnd, 
but  would  only  make  good  any  deficiency  of 
the  perfonal  eftate.     That  was  the  general  rule, 
but  here  there  were  exprefe  words  of  exemp- 
tion.    It  had  been  faid,    that,    though    there 
was  this  exemption  in  the  firft  claufe,  it  was 
not  in  the  latter,  where  the  teflator  direfted 
all  his  juft  debt3  to  be  paid  exaftly.    In  anfwer 
to  which  the  Court  faid,  it  was  a  conftant  rule, 
that  one  part  of  a  will  was  not  to  be  conflrued 
contradidory  to  another,  if  both  would  ftand  ; 
and,  when  the  teftatOr  had  fo  particularly  ex- 
plained what  he  meant  by  his  debts,  it  would 
be  bard  to  give  it  a  different  conftrudion. 


By 
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By  words  implying  a  negative  (/).  As  where 
My  feifed  in  fee  of  lands,  devifed  them  to  hig 
wife  for  eighty  years,  if  (he  (hould  fo  long  live, 
and  afterwards  to  truftees  for  ninety-nine  years 
in  truft,  that  by  the  perception  of  the  profits, 
or  by  the  fale  of  the  faid  eftate,  they  might  pay 
his  debts  with  remainders  over;  and  devifed 
to  his  wife  all  his  plantations  in  Nevisy  and  his 
negroes,  fervants,  goods,  docks,  and  all  his 
perfonal  eftate  whatfoever  to  her  own  ufe^ 
having  charged  his  real  eftates  for  the  pay^ 
ment  of  his  debts,  that  his  perfonal  ejlate 
might  come  clear  to  hery  and  made  her  fole 
executrix  and  died :  a-  bill  in  Chancery  was 
exhibited  by  the  wife,  to  enforce  the  truftees 
to  fell  the  lands,  or  fb  much  thereof  as  would 
be  fuificient  to  raife  money  for  the  payment  of 
the  debts ;  or  that,  if  (he  (hould  be  compelled 
to  pay  them  out  of  the  perfonal  eftate,  then 
that  the  lands  might  be  conveyed  to  her  to 
reimbur(e  her.  It  was  contended  that  the  per^ 
fonal  ejlate  ought  in  the  firjt  place  to  Jland 
chargedy  and  not  the  real,  until  the  perfonal 
(hould  prove  deficient.  But  the  Court  decrapd 
the  truftees  to  execute  the  trufts  by  fale  of  the 
land^  appointed  to  be  fold  to  pay  the  teftator's 
debts. 

(i)  Lady  ^nne  March  v,  Fowke  it  aP.  Finch's  Rep.  414. 

Secondly, 
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Secondly,  from  the  general  frame  and  fcope. 
of  the  will,  as  difplaying  a  manifeft  intention 
of  the  tcflator  to  exempt  his  peribnal  eftate. 

Add  the  mere  circumftance  {k\  that  both 
funds  are  given  to  the  fame  perfons,  furniflies 
great  room  for  prefuming,  that  the  perfonal 
eftate  is  not  intended  to  be  exempted  from 
exonerating  the  real  eftate. 

Thus,  where  -rf,  by  will,  devifed  his  houfe* 
hold  goods,  and  furniture  to  By  and  iooo/< 
to  C,  payable  at  twenty-five,  and  likewife  500A 
to  Df  payable  at  twenty-five,  and  devifed  all 
his  manors,  lands,  tenements,  and  heredita- 
ments, to  truftees  and  their  heirs  in  truft  for 
the  payment  of  bis  debts,  legacies,  and  funeral, 
and  then  by  his  will  exprefsly  charged  them 
with  the  payment  thereof,  and  directed  that 
his  truftees  (hould  referve  the  rents  and  profits 
of  his  eftates  till  C  fhould  attain  his  age  of 
twenty-five  years,  and  thereout  allow  him  25/* 
a  year ;  and  20/.  a-piece  to  C  and  2),  until 
they  (hould  attain  their  ages  of  twenty-five 
years;  and  devifed  the  refidue  of  the  rents  and 
profits  of  the  faid  eftate,  together  with  the 
fame  eftate  to  E  in  tail  male,  remainder  to  C 
knd  D  in  tail  male  fucceffively,  remainder  in  like 

(k)  Dolman  <v.  Smith,  Pre.  Chan.  456.  2  Vern.  740. 

2         ^  manner 
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manner  to  three  other  pcrfons,  with  remaindet 
to  the  right  heirs  of  one  of  them,  who  was  a 
ftrangier,   and  no  relation  to  the  family ;    and 
then   devifed  fevcral  things  to  go  along  with 
the  eftate  as   heir-looms ;   and  afterwards  de* 
vifed  all  the  reft   and    refidue  of  his  goods, 
chattels,  and  perfonal  eftate  before  unbequeathed 
to  C    and  made  the   truftecs  his   executors, 
and  died.    The  queftion  was,  whether  the  per- 
fonal eftate  belonged  to  £,  exempt  from  debts> 
legacies,  and  funeral  expences,   or  whether  it 
(hould  be  applied  in   the  firft  place  towards 
iktis&dion  thereof,  notwithftanding  the  exprefi 
charge  on  the  real  eftate  for  payment  ?  And 
Lord  CowpeVf  on  the  whole  frame  of  the  will, 
was  of  opinion,  that  the  perfonal  eftate  was  to 
be  applied  in  the  firft  place,  in  eafe  of  the  re^ 
efbtte:   Firft,    becaufe  there  was  no  exprefsi 
claufe  to  exempt  the  perfonal  eftate,   which 
had  been  always  a  diftinftion  taken  in  the  Court 
of  Chancery.     Secondly,   becaufe  it  appeared 
that  the  heir  of  this  funily  was  not  to  have  the 
ftal  eftate  till  his  age  of  twenty-fire  years ^  nay^ 
not  fo  much  as  the  rents  and  profits,  which 
fliould  adi^y  &I1  and  becooie  due,  bcfine 
tixat  age;  that  the  teftator  appeared  throag^umt 
to  carry  a  very  frugal  intention,  ihd  tlioefiMc 
irould  aUow  his  heir  no  morp  thw  ii^/r  ajMr 

fcf 
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for  his  maintenance,  and  that  too  carried  be- 
yond the  ufual  time  of  his  age  of  twenty-one 
years  -,  for  he  was  to  be  trufted  with  nothing 
more,  even  till  his  age  of  twenty-five  years. 
Could  it  then  be  thought  that  he  intended  in- 
definitely to  truft  him  with  the  pecfonal  eftate, 
without  limitation  to  any  age,  fo  that  he  might 
fq\iander  it  all  away,  and  wade  it  as  foon  as 
ever  he  came  to  it  ?  that  both  the  real  and 
perfonal  eftate  were  in  this  cafe  to  come  into  the 
fame  hand,  and,  therefore,  he  could  have  no 
fuch  frugal  intention  with  r^rd  to  the  one, 
and  leave  it  fo  loofe  with  regard  to  the  other. 
And  his  Lordfliip  decreed  the  perfonal  eftate 
to  be  fubjedt,  in  the  firft  place,  to  the  debts 
and  legacies. 

■ 

So  (/),  where  one  devifed  all  his  lands,  te- 
nements, and  hereditaments,  in  the  counties 
of  fV  and  Af,  to  truftees,  in  truft  by  rents  and 
profits,  fale  or  mortgage,  to  raife  fo  much  • 
money  as  would  pay  his  debts,  and  intereft 
for  the  fame ;  and,  after  payment  of  his  debts, 
that  ,they  (hould  ftand  feifed  of  fuch  part  of 
his  eftates  as  (hould  remain  unfold  to  and  for 
fuch  perfon  and  perfons  as  fliould  be  entitled 

*  (/)  Hazlewood  v.  Pope,  3  Peer  Will.  323.     Et  vid. 
Pdlman  and  Smith,  /upra. 

I  to 
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t6  ills  fettled  eflate ;  and.  if  any  money  remain* 
ed  after  payment  of  the  debts,  the  fame  fhould 
be  paid  to  his  daughter,  or  fuch  other  perfon 
as  (hould  be  entitled  to  the  faid  other  eftates, 
and  he  gave  all  his  perfonal  eflate  to  his  faid 
daughter,  and  made  her  fole  executrix :  Lord 
Talbot  decreed  the  perfonal  eftate  to  be  applied 
in  the  firft  place  to  the  payment  of  debts ;  hi^ 
Lordfhip  chiefly  grounded  his  opinion  upon  the 
circumftance,  that  the  fame  perfon  wks  devifee 
of  the  perfonal,  and  alfo  devifee  of  the  furplus 
of  the  real  eflate  in  tail ;  for  he  could  not  think 
it  was  the  intention  of  the  teflator  to  exempt 
his  perfonal  eflate  from  his  debts,  for  no  other 
teafon,  but  that  his  daughter  might  difpofc 
thereof  by  her  will,  under  her  age  of  twenty- 
one,  on  purpoie  to  leave  the  real  eflate  of  the 
teflator,  and  which  was  fettled  on  herfelf  in 
taili  the  more  incumbered. 

So  in  the  cafe  of  Harcwood  and  Child,  where 
the  words  were  (m),  "  I  devife  all  my  manors 
"  to  A  and  JB,  and  their  heirs  in  trufl,  that 
they  and  their  heirs,  out  of  the  rents  and 
profits,  or  by  leafe  or  mortgage,  or  fale 
"  thereof,  or  any  part  thereof,    (hall  raife  fb 

(m)  Harewood  v.  Child,  cited  C&.  Temp.  Talbot.  204. 
This  fecm?  to  be  the  fame  cafe  as  that  lafl  cited. 

3  I  "  much 
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"  much  money,  as  I  (hall  owe  at  my  death ; 
**  and  after  payment  of  my  debts,  and  reim- 
"  buffing  themfelves  upon  farther  truft,  that 
**  they  and  their  heirs  (hall  (land  feifed  of  fuch 
part  of  the  premifes  as  (hall  remain  unfoldf 
to  arid  for  fuch  perfons  and  ufes  as  the  manor 
of  C  is  already  fettled,  and  if  any  money 
remains  after  payment  of  my  debts,  it  (hall 

be  paid  to  my  daughter,  and  fuch  as  are 

• 

entitled  to  the  faid  manor,  by  the  limitations 
"  aforefaid."  He  had  already  given  the  manor 
of  C  to  his  daughter  in  tail,  with  remainder  to 
his  nephew,  and  then  he  gave  all  perfonal 
eftate,  of  what  nature  or  quality  foever  to  his 
daughter,  whom  he  made  executrix:  and  it 
was  held,  that  notwithftanding  this  exprefs  de* 
vife  to  the  truftees,  the  perfonal  eftate  (hould 
be  firft  applied  in  difcharge  of  the  real. 

Lord  Talbot  himfelf  ftates  the  ground  on 
which  he  determined  this  cafe  (w),  in  that  of 
Stapleton  and  Colville  ;  he  fays,  the  opinion  oF 
the  Court  was  founded  upon  the  contemplation 
of  the  will,  which  being  taken  together,  mani* 
fefted  the  intent  to  be,  that  the  daughter 
(hould  take  the  perfonal  eftate,  liable  to  the 

(«)  Ca.  T.  Talbot,  208. 

payment 
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})ayment  of  his  debts,  fhe  herfelf  being  devifee 
of  the  whole  ;  and  it  would  have  been  abfurd 
to  imagine,  that  the  teftator  meant  his  perfonal 
cftate  to  be  exempt  from  the  payment  of  his 
debts,  when  he  had  exprefsly  provided,  that  the 
furplus  of  the  produce  of  what  flioiild  be  raifed 
out  of.  the  real  eftate,  (hould  go  to  the  fame 
pcrfon,  who  was  devifee  in  tail  of  the  real 
eftate* 

But  if  the  whole  perfonal  eftate  be  given,  in 
fome  fort,  as  a  fpecific  bequeft,  and  there  be  a 
provifion  fof  the  payment  of  debts  out  of  thd 
real  eftate,  and  the  confequence  of  charging 
the  debts  on  the  perfonal  eftate,  will  be  to  ex- 
hauft  the  whole  of  it,  the  perfonal  eftate  will 
be  exempted  j  becaufe,  in  fuch  cafe,  it  is  pte- 
fum^5  that  the  teftator  meant  fome  benefit  to 
the .  legatee,  to  whom  he  has  given  his  whole 
perfonal  eftate. 

The  cafe  of  Bamfield  and  IVyndharn  is  an 
Jnftance  of  this  fort  [o),  .  There  /  ^5'  devifed  all 
his  manors  to  truftees  and  their  heirs,  in  truft 
immediately  out  of  the  rents  and  profits,  or  by 
falc  or  mortgage  of  the  premifes,  or  any  part 

{o)  Bamfield  'v,  Wyndham,  Pre.  Chan.  loi.  et  ^id.  3 
Vcz.  Jun.  105. 

3  I  2  thereof. 
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thereof,  to  raife  and  levy  money  for  payment 
^iid  fatisfaftion  of  all  his  juft  debts,  with  inte- 
reft,  and  charges  of  the  truftees ;  and  if  there 
fliould  be  a  furplus  of  lands  or  money,  that  to 
be  to  his  iifters  jointly,  and  their  heirs ;  and  all 
his  perfonal  eftate  to  his  dear  wife,  whom  he 
made  fole  executrix.  The  queftfon  was,  whe- 
ther the  wife  (hould  have  the  perfonal  eftate 
exempt  from  debts^  or  whether  that  (hould  be 
applied  in  the  firfl:  place  towards  the  payment 
of  them  ?  for  it  was  urged,  that  the  devife 
being  to  her,  who  was  made  executrix,  (he 
fliould  take  it  only  as  executrix.  Lord  Somers 
took  notice,  that  the  debts  were  more  than  the 
perfonal  efl:ate  amounted  to,  and  therefore,  the 
teft:ator  muft:  mean,  that  the  wife  (hould  have 
it  exempt  fixwn  debts,  or  he  muft  mean  no- 
thing \  and  he  faid,  there  was  in  this  cafe  na 
room  to  malce  a  different  conftrudion. 

The  reader  (liould  here  be  apprized  of  the 
diftindtion  between  the  laft  cafe,  and  that  of 
French  and  Chicheftery  before-mentioned  in 
this  chapter ;  for  they  approach  each  other  (b 
nearly  in  circumftances,  that  without  the  moft 
cautious,  attention,  they  appear  to  have  beei) 
decided  in  direft  oppofition  to  each  other  j  for,, 
in  both  cafes,  the  legatee  was  the  wife  of  the 

teftator. 
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teftator,  and  was  made  executrix  in  the  fame 
fentence,  in  which  the  perfonal  eftate  was 
given;  and,  in  both  cafes,.. the  perfonal  eftate 
was  inadequate  to  difchacgs  .the  debts,  Xc.  and 
confequently^  the  legacies  would  be  defeated  if 
at  was  fo  appUed;  both  cafes  are  decided  hf 
perfons  of  the  firft  judicial  authority,  and  yet 
the  adjudications  are  different.  But  tliey  appear 
;to  me  reconcileable  upon  the  grounds  that  the 
cafe  of  French  and  Chichejler  was  a  difpofition 
only  of  all  the  teftator's  perfonal  eftate  not 
otherwife  difpofed  of^  and  fo  ia  the  nature  of  ^ 
refiduary  hequefi^  whereas  that  of  Bav^fieUL  and 
Wyndkam  was  a  diQ)oiition  of  the  whole  per- 
fonal eftate  of  ;the  teftator  as  one  eniire  thing, 
and  fo  given  fpecifically ,  and  in  that  light  it  is 
confidered  by  ix>rd  Hardwicke,  in  the  cafe  of 
jLord  Inehiquin  and  French  (jo);  and,  if  it  be  Jb 
confidered^  the  circumftance,  that  the  legacy 
«fill  be  -defeated*  if  the  perfonal  eftate  is  not 
^xempted^  is  %  matertnl  index  to  the  intention; 
becaule  it  lets  in  a  principle,  which  has  grea^t 
weight  in  the  conftruftion  of  wills  of  perfonal 
property,  namely,  that  prima  facie  the  teftator 
intends  a  pofitive  benefit  to  every  fpecific  lega- 
tee ;  which  principle  does  not  apply  to  a  refi- 

CpJ  Fid.  Ambler's  Rep.  5^. 

3  I  3  -duary 
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duary  legatee,  becaufe,  in  our  law,  the  rdiduaiy 
legatee  is  not  greatly  confidered,  as  he  was  in 
the  Roman  law,  the  refiduum  being  taken  with 
us  as  merely  the  gleanings  of  the  tcftator*s 
eftate,  and  depending  upon  cafualty,  whether 
there  (hall  be  any  fuch  gleanings  or  not. 

The  cafe  of  Kynajlon  and  Kynafion  (q\ 
muft,  I  prefume,  have  been  alfo  determined 
upon  the  principle,  that,  where  the  whole  pcr- 
fonal  eftate  is  bequeathed,  and  would  be  ex- 
haufted,  if  applied  to  exonerate  the  real,  the 
prefumption  is,  that  it  was  meant  to  be  ex- 
empted. In  this  cafe,  the  teftator  by  his  will, 
charged  his  eftates  with  the  payment  of  all  his' 
debts,  legacies,  and  funeral  expences ;  and,  for 
that  purpofe,  he  devifed  particular  lands  to 
truftces,  in  truft  to  fell  the  fame,  and  pay  his 
debts,  legacies,  and  funeral  expences,  and  he 
gave  to  his  wife  all  his  perfonal  eftate  whatfo- 
ever,  and  conftituted  her  fole  executrix.  The 
debts  exceeded  the  perfonal  eftate;  and  Lord 
Bathurjl  determined  the  perfonal  eftate  to  bo 
exempt. 

{q)  Kynafton  *v,  Kynafton,  cited  i  Bro.  Rep.  Chan.  457. 

S(d  i/id.  ittfra^  Adams  ^.  Meyrick* 

And 


ARE  TO  BE  REDEEMED.  855 

And  this  diftindtion,  between  a  devife  of  the 
whole  perfonal  eftate,  and  a  devife  of  the  refi- 
due^  was  alfo  taken  in  the  cafe  of  Heath  and 
Heath  (r),  where  one,  feifed  in  fee  of  lands, 
and  poflefTed  of  a  perfonal  eflate,  having  chil- 
dren, and  owing  money,  gave  legacies  by  his 
will,  and  direfted,  that  they  Jiioxdd  he  paid  out 
of  his  real  eftate^  and  gave  his  perfonal  eftate 
to  his  children.  Et  per  curiam^  if  the  legacies 
had  been  only  charged  upon  the  real  eftate,  yet 
the  perfonal  eftate  (hould  have  been  firft  appli- 
ed to  pay  them,  and  fo  (hould  it  have  been 
againft  a  refiduary  legatee;  but,  in  this  cafe^ 
the  real  eftate  being  the  fund  appointed,  and 
the  xvhole  perfonal  eftate  given  away  by  the 
will,  THEREFORE,  the  legacies  muft  be  paid 
out  of  the  real  eftate  only  ;  but  the  debts  ftiall 
be  ftill  paid  out  of  the  perfonal  eftate,  the  will 
not  ordering  the  debts  to  be  paid  out  of  the 
reaL 

The  cafe  of  Lord  Inchiquin  and  Lord 
Obrien,  is  grounded  upon  this  diftinftion 
between  a  difpofition  of  the  whole  perfonal 
eftate,  and  a  difpofition  of  a  refdue  only,  in 
ixgard  to  the  evidence  they  refpedtively  furnifli, 

(r)  Heath  <u.  Htfath,  2  P.  Will.  366. 

3  I4  as 
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to  the  teftator's  intention  with  refpcft  to  the 
exemption  of  his  perfonal  eilate. 

Lord  Thomond  by  his  will  {inter  al.)  dc- 
vifed  in  this  manner  {s) :  "  As  to  my  worldly 
eftate,  both  real  and  perfonal,  I  difpofe  thereof 
as  follows  :  Firft,  I  will  that  all  my  debts, 
which  I  (hall  owe  at  the  time  of  my  death,  (hall 
be  paid,'*  (which  was  fufHcient  to  charge  his 
real  eftate  with  his  debts,  in  cafe  his  perfonal 
eftate  had  fallen  (hort)  and  then  ^ent  on  in  his 
will,  and  devifed,  *^  his  real  eftate  to  truftees, 
upon  truft,  that  they  (hould  fell  fuch  a  com- 
petent part  thereof,  as  (hould  be  fufficient  for 
the  payment  of  his  debts  and  legacies."  And 
his  farther  will  was,  "  that  the  money  to  be 
ndfed  by  fale  of  his  real  cA2ite^Jfiould  be  deemed 
as  perfonal  r  and  then  he  gave  all  the  reft  and 
refidue  of  his  perfonal  eftate  to  Lord  Obrien^ 
after  payment  of  his  debts  and  legacies.  And 
the  queftion  was,  whether  tjie  perfonal  eftate, 
viz.  that  part  of  it  which  was  properly  fo,  his 
chattels,  fliould  go  to  Lord  Obrien,  difcharged 
of  the  teftator's  debts  and  legacies.  Lord 
Hardxoicke  faid,  that  there  was  no  cafe,  wherever 
it  was  pretended,  that  the  perfonal  eftate  was 

(s)  Lord  Inchiqain  ««;.  Lord  Obrien,  i  Wilf.  82.    S.  L. 
Philips  a;.  Philips,  2  Bro.  Rep.  Chan.  273. 

exempted. 
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exempted,  where  the  reft  and  refidue  was  given 
in  this  manner,  namely,  "  after  payment  of  my 
debts  and  legacies;**  and  the  meaning  of  the 
teftator  muft  have  been,  that  in  cafe  his  per- 
fonal  eftate  (hould  fall  (hort,  then  that  a  com- 
petent part  of  his  real  eftate  (hould  be  fold : 
but  to  take  off  the  force  of  this  rcafoning,  it 
was  infifted,  that  by  thefe  words  in  the  will, 
**  And  my  farther  will  is,  that  the  whole  money 
to  be  raifed  by  fale  of  my  real  eftate  Jfiall  be 
deemed  as  perfonaly^  the  teftator  meant,  that . 
fo  much  of  his  real  eftate  (hould  be  fold,  as 
(hould  be  equal  to  his  proper  perfonal  eftate, 
and  (hould  be  added  to  the  fame,  and  that  out 
of  that  aggregate  fund,  the  debts,  STr*  (hould 
be  paid,  and  after  payment  out  of  that  ^gre- 
jgatefund,  the  refidue  (hould  go  to  the  re(jduary 
legatee ;  but  his  Lordflbip  faw  no  foundation 
for  this  conftruftion ;  for  it  was  never  heard  of, 
that  becaufe  a  refidue  of  a  perfonal  eftate  was 
given,  that,  at  all  events,  fome  refidue  muft 
pafs  by  the  will,  for  no  man  could  tell  at  the 
time  of  making  his  will,  how  his  perfonal  eftate 
miglit  be  encreafed,  or  diminiftied,  or  how 
long  he  might  live.  So  he  decreed  the  per- 
fonal eftate  to  be  firft  chargeable  with  the  debts 
and  legacies, 

A  fimilar 
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A  iimilar  decifion  was  made  by  Lord  Norths 
higlon^  againfl  the  intereft  of  a  wifcy  being 
a  rellduary  legatee,  ia  the  cafe  of  Stephen/on 
and  Heathcote  (t).  There,  one  devifed  lands 
ia  trufl,  by  fale  or  mortgage,  to  raiie  fo  much 
money  as  (hould  be  fully  fufficient  to  pay  all 
his  jufl  debts,  and  then  gave  a  filver  tpbacco- 
box  to  A  B^  and  gave  all  the  rejldue  of  his 
perfonal  eflate  to  his  wife,  and  made  her  exe- 
cutrix; and  Lord  Xorthington  ordered  the 
perfonal  eflate  to  be  firft:  applied. 

Although  the  fingle  circumflance  of  the 
perfonal  eflate  being  devifed  to  the  wife  by 
way  o^  rejidue^  feems  not  of  itfelf  to  be  fufii- 
cient  to  exempt  it  from  exonerating  a  real  eflate 
devifed  for  payment  of  debts,  yet  the  circum- 
flance of  a  wife  or  child  being  concerned,  has 
generally  induced  a  flrong  bias  on  the  fide  of 
fuch  a  conflruAion  of  the  whole  will,  as  will  be 
favourable  to  an  exemption  of  the  perfonal 
fund ;  and  therefore  the  Court  of  Chancery, 
cfpecially'of  late  years,  fince  the  feudal  notion 
of  favouring  the  freeholder  has  been  growing 
weaker,  and  yielded  to  the  more  rational  prin- 
ciple of  complying  with  the  intention  of  the 

(/)  Stephenfon  f.  Heathcote,  cited  i  Bro.  Rep.  Chan. 
458,  Obferved  upon  3  Vez.  Jun.  106. 

I  owner 
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owner  of  both  funds,  has  laid  hold  of  flight 
circumftances,  raiiing  minute  (hades  of  diftinc- 
tion,  added  to  the  prefumption  furnifhed  by 
•that  of  the  legatee  ftanding  in  fo  favourable  a 
relationfhip,  to  take  fuch  cafes  out  of  the 
general  rule. 

The  cafe  of  Adams  and  Meyrick  (u)^  fur- 
nifiies  an  inflance  of  this  kind,  and  may  be 
confidered  as  the  leading  authority  on  this 
head. 

■ 

There  Ay  by  will,  gave  feveral  pecuniary  le- 
gacies, and,  after,  devifedJands  to  truftees  and 
their  heirs,  in  truft,  that  they  did  and  should 
by  mortgage  or  fale  of  the  faid  premifes,  or  any 
part  thereof,  pay  and  fatisfy  his  debts,  and  the 
faid  legacies,  and  funeral  expences;  then  he 
deviled  all  his  goods,  chattels,  and  houfehold- 
fluff,  in  fuch  a  houfe,  to  another;  and  then 
went  on  in  thefe  words :  "  All  the  reft  and  re- 
Jiduc  of  my  perfonal  eftate^  I  give  and  devife 
to  my  wif€y  whom  I  make  fole  executrix." 
Per  Curiam^  the  refidue  of  the  perfonal  eftatc 
bolongs  to  the  wife,  in  the  nature  of  a  fpecific 

(m)  Adams  a;.  Meyrick,  i  £q.  Ca.  Abr.  271. 13.  N.B. 
This  cafe  faid  by  Lord  Hardwicke  to  be  a  weaker  cafe 
tl^n  tlutt  of  Walker  and  Jackfon^  infra. 

legacy, 
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legaqr,  exempt  from  debts,  legacies,  and  fiinend 
expences;  for  though  the  perfonal  eibute  is  the 
natural  fund  for  them,  yet  here  he  has  exprefsly 
provided  another  for  that  purpofe,  by  words  of  an 
i0i{)erative  (igntficatioh,  ^  that  the  truftees  dg 
nndjhall^^  (x)  which  is  ftronger  than  a  bare 
charge  of  them  on  his  real  eftate,  and  might  be 
intended  only  auxiliary  to  his  perfonal  eftate, 
which  will,  without  words  of  exemption,  be 
liable,  in  the  firfl  place;  and  though  the 
words,  •*  rejt  and  refidue  of  his  perfonal 
ejtatej^  are  generally  underftood  reft  and  refi- 
due after  debts,  legacies,  and  funerals,  yet,  here^ 
they  are  relative  to  the  laft  antecedent  of  the 
devile  of  his  goods,  chattels,  and  houfehold- 
ftufT,  at  fuch  a  houfe,  and  pa(s  to  his  wife  as  a 
^cific  devife,  in  the  fame  manner  as  the  next 
preceding  devife  did  to  the  devifee  thereof,  and 
are  to  be  underflood  the  rejtdne  cf  zvhai  be  had 
not  before  particularly  devifedy  not  the  reiiduc 
after  debts  paid  (y). 

{x)  Fid.Jiifra,  Stephenfon  v.  Heathcote,  which,  thoogk 
ivery  fimilar  to  this  cafe,  is  decided  the  other  way. 

(j)  But  this  cslC^  may  be  Supported  on  tht  fame  groniMl 
as  the  cafe  of  Btadnox  *v.  Gratwick>  infra,  vhn.  that  the 
devife  of  the  fpecific  and  refiduary  legacy  is  in  the  fame 
l>reath;  and  which  prinetple,  alfo*  feexns  to  me  appli- 
cable to  the  cafe  of  Scephenfon  and  HeacHcote,  which*  I 
take  it,  was  erroaeoufly  determined,  ft  ind»  Waiowright 
19.  Bendlowes,  as  reported,  z  Vern.  718* 

If 
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If  the  perfonol  eftate,  or  any  part  thereof,  be 
given  as  a  fpecific  bcqueft>  the  heir  or  devifec 
of  the  real  eftate,  will  not  be  entitled  to  be  ex* 
onerated  by  the  perfonal  eftate  or  fuch  part  of 
it  as  is  (b  givea« 

The  cafe  of  O^Neal  and  Mead  furnilhes  an 
inftance  of  this  kind,  in  rdpeft  of  chattels 
real  (z).  There,  A^  feifcd  in  fee  of  a  real 
eftate,  which  be  had  mortgaged  for  500/.  and 
poflelfed  of  a  leafehold,  devifed  the  former  to 
his  eldeil  fbn  in  fee,  and  gave  the  latter  to  his 
wife,  and  then  died,  leaving  debts  which  would 
exbauft  all  his  perfonal  efieds,  except  the  leafe- 
hoM  given  to  his  wife.  The  queftion  was> 
whether,  there  being  (as  nfual)  a  covenant  to 
pay  the  mortgage-monies,  the  leafehold  pre- 
mifes,  devifed  to  the  wife,  (hould  be  liable  to 
difcharge  the  -  mortgage  ?  And  the  Mailer  of 
the  Rolls^  after  taking  time  to  coniider  of  it^ 
and  being  attended  with  precedents,  decreed, 
that  as  the  teilator  had  charged  his-  real  eftate 
by  this  mortgage,  and,  on  the  other  hand,  fpe^ 
dfically  bequeathed  the  leafehold  to  his  wife, 
the  heir  (hould  not  difappoint  her  legacy,  by 
laying  the  mortgage  debt  upon  it,  as  he  might 

(«)  O'Neal  v.  Mead,  1  Will-  693. 

have 
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have  done,  had  it  not  been  fpecifically  deviled } 
and  that)  though  the  mortgaged  premiies  were 
alfo  fpecifically  given  to  the  heir,  yet,  in  this 
cafe,  he  to  whom  they  were  thus  devifed,  muft 
take  them  cum  oncrCy  as  probably  they  were 
intended  to  pafs* 

Even  money  may  be  fpecifically  devifed,  but 
then  it  mufl  be  under  fuch  circumflances  of 
locality,  and  in  ^uch  a  fituation,  that  the  lega^ 
tee  may  identify  it,  and  fay  that  he  has  a  right 
to  that  very  money  in  fpecie  i  for  it  is  of  the 
efTence  of  a  fpecific  legacy >  flxiftly  fpeaking, 
that,  by  the  afTent  of  the  executors,  the  pro-* 
perty,  in  the  identical  thing,  will  immediately 
vefl,  and  not  remain  fludtuating,  until  the  ar* 
rangement  of  the  teftator^s  afiau^ ;  for,  if  that 
be  neceffary,  it  is  not  a  fpecific  legacy. 

Thus,  where  the  teflatrix  devifed  400/.  to 
the  plaintifTAy,  to  be  paid  to  him  out  of  500/. 
fecured  by  a  flatute,  &!c.  by  C,  and  made  the 
defendant,  j9,  her  executor ;  on  a  bill  brought 
by  Sy  againfl  jB,  for  payment  of  the  money  (a), 
the  queflion  was,  whether  this  was  a  fpecific 
legacy  ?  And  it  was  held  fo  to  be,  and  decreed 
to  be  paid  to  the  plaintiff. 

(a)  Smallbone  v,  Brace^  Swinb.  28.  Finch's  Chan.  Rep. 
Ca.  303. 

So, 
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So,  where  /  S^  having  money  fecured  to  him 
by  bond,  in  the  names  of  J  and  jB,  in  truft 
for  himfelf,  ^evifed  it;  the  Court  held  that 
the  devife  of  this  fum  of  money  was  a  fpccific 
legacy  {b). 

Again,  where  the  teft^itor,  having  devifed 
3400/.  to  be  laid  out  by  his  executors  in  a 
purchafe  of  annuities,  in  the  Exchequer,  for 
ninety-nine  years*  term,  to  be  enjoyed  by  his 
wife  for  her  life,  (lie  releafing  her  dower,  and 
after  her  deceafe  to  go  equally  to  his  two  daugh- 
ters, bequeathed  1000/.  a-piece  to  the  latter, 
and  died,  leaving  little  more  aflets  than  wouid 
pay  the  3400  /. ;  the  Court  held,  that  the  le- 
gacy of  3400/.  was  fpecific,  for  it  muft  be 
taken  as  the  devife  of  an  annuity,  and,  there- 
fore, was  a  fpecific  legacy  (c). 

But  here  we  muft  remark,  that  the  devife  of 
the  perfonal  eftate  4nuft  be  clear,  certain,  and 
cxaftly  defined,  not  loofe  and  equivocal,  or  it 
will  not  operate  fo  as  to  alter  the  ordinary 
courfe  of  applying  aflets ;  an  infradiou  upon 
which,  the  courts  of  juftice  view  with  a  jealous 

CiJ  Lord  Caftleton  *».  Lord  Fanlhaw,  1  Eq.  Ca.  Abr. 

CO  Barridgci;.  Bradhni,  i  P.Will.  izj.Swinb.  28.  SU 
ind.  infra,  this  cafe  explained. 

eye, 
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eye,  and  never  permit,  but  where  the  intentioil 
of  the  teftator  (who  had  an  abfcdute  power 
over  his  property)  to  appropriate  it  otherwife, 
is  clearly  exprefled,  or  neceflarily  implied. 

Therefore  (rf),  where  the  teftatrix  bequeath- 
ed feveral  pecuniary  legacies,  and,  amongft 
others,  gave  1 500  /.  to  her  elded  fon,  in  truft, 
to  lay  it  out  in  the  purchafe  of  land  in  fee,  and 
to  grant  a  rent-chai^ge  of  50/.  per  annum^ 
thereout,  to  his  daughter,  the  plaintiff,  3f,  the 
wife  of  //,  for  her  feparate  ufe ;  but  that,  if 
her  eldeft  fon  (hould  refufe  or  negleft  to  lay 
out  1500/.  in  a  purchafe,  and  to  grant  this 
rent-charge,  then  he  Ihould  have  but  500  /.  of 
the  money,  and  the  remaining  1000/.  (hould 
be  laid  out,  as  far  as  it  would  go,  in  the  pur- 
chafe of  an  annuity,  for  the  feparate  ufe  of  the 
daughter :  The  queftion  was,  whether  the 
1 500  /.  was  a  fpecific  legacy  ?  And,  on  the  part 
of  the  plaintiff,  it  was  infifted  that  it  was ;  be- 
caufe  it  was  ordered  to  be  laid  out  in  land,  and 
confequcntly,  was  to  be  taken  as  a  devife  of 
land,  by  which  means  it  was  become  a  fpecific 
devife.  But  L<^d  Parker  held  otherwife ;  for, 
admitting  the  1500/.  legacy  (hould  be  taken  as 
land,  the  queftion  would  be,  what  the  legacy 

(J)  Hinton  v.  Pinke,  i  P.  Will.  539.  S.  C.  SwiiO).  29. 

S  was, 


ARE  TO  B£  RSDECMCD.  86$ 

wa5>  or  how  much  fliould  be  laid  cut  in  iand  ? 
The  legatee  of  the  1500/.'  could  not  fay  that 
(he  had  a  right  infpecie.  Was  it  pofTible,  fup^* 
poiing  there  had  been,  in  the  prefent  cafe,  140/. 
of  the  teftator^s  money  laid  upon  the  table,  the 
legatee  could  fay,  that  ihe  had  a  right  to  this 
money  in  fpecie  ?  If  not,  then  it  was  nofpecific 
legacy.  But,  his  Lordfliip  obferved,  the  will 
faying,  that,  in  cafe  of  the  fon  refufing  or  neg^ 
leding  to  make  this  purchafe,  then  he  was  to 
have  but  500/.  of  the  1500/.  legacy,  and  the 
daughter  the  remaining  1 000  /. ;  therefore, 
he  took  the  daughter  to  be  a  general  legatee 
for  loop  A 

Lord  Pctrker  (afterwards  Lord  Macclesfield) 
in  the  lafl  cafe,  faid,  that  though  he  could 
not  come  into  the  opinion  of  Lord  Coinpery  in 
the  cafe  of  Burridge  and  Bradyly  [e]  yet,  if  it 
were  infilled  upon,  he  had  fuch  a  regard  for  the 
precedent,  as  cited,  that  he  would  fee  the  de 
cretal  order,  but  this  was  not  urged, 

But  Lord  HardwickCy  in  delivering  hi? 
judgment  in  the  cafe  of  Blower  v.  Morret^  ex- 
plains the  reafon  of  this  feeming  difference  of 
opinion  between  Lord  Maccte^eld  and  Lord 
Cmopety  on  the  cafe  of  Buirid^^  and  Brudj/f, 

3  K  and 
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and  confirms  the  law  to  be  as  was  held  by  Lord 
Cowper  in  that  cafe  ( /!•  His  Lord(bip  obfciycd, 
that  the  reafon  Lord  Macclesfield  was  not 
fatisfied  with  that  cafe,  when  cited  in  the  cafe 
cHHinlon  and  PinkCy  was,  becaufe,  according 
to  the  book,  there  was  a  wrong  flate  of  it ; 
namely,  barely  as  though  it  were  a  gift  of  money 
t6  be  laid  out  in  land,  without  ftating  the 
circumflance,  that  it  was  given  to  purchafe  an 
annuity  for  the  wife,  ^e  reUafing  her  dower ^ 
which  was  the  true  foundation  of  that  detenni* 
nation  ;  for,  his  Lordlfaip  faid,  he  laid  no  weight 
on  what  was  mentioned  befides  by  Lord  Cowper 
as  of  fome  weight,  namely,  that  the  annuities 
were  to  ^q  to  the  children  after  the  wife's 
^path,  for  that  was  only  as  to  hardfhip;  nor 
that  it  was  dir^Aed  to  be  laid  out  in  land, 

which  would  not  vary  the  cafe,  for  it  would  be 

'.  ^.•.  .1  •• 

flill  a  pecuniary  legacy,  and  mufl,  then,  abate 
in  proportion.  The  ftrong  ground  was,  that  it 
was  a  purchafe  of  the  widow's'  dower,  by  giving 
her  a  fum  of  money  in  lieu  and  fatisfaftion  of 
jmd  upon  her  rcleafing  it ;  and  the  wife  might 
lay  hold  of  that  if  fiie  would.  It  was  the  fame 
as  if  the  teftator  had  fald,  **  I  give  A  500/.  on 
confideration  that  he  conveys  fuch  an  eftate  to 
my  devifce  or  truftce.'* — A  has  then  an  option 

(/)  s  Vez.  422.  ^/V.  Blower  v.  Morrct,  Hid.  420. 

to 
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to  fay,  that  is  a  contraA,  be  clofes  therewith, 
and  will  make  it  abfolute,  and  will  part  with 
that  eftate  for  that  money,  and  then  he  wil) 
not  be  bound  to  abate  in  proportion  with  other 
legatees. 

And,  if  ever  a  refidue  of  perfonalty  ibould 
be  fo  devifed  as  to  partake  of  the  nature  of  a 
fpecific  bequeft,  that  will,  alfo,  be  exempt 
from  e;conerating  the  real  eilate. 

Accordingly,  it  is  faid  to  have  been  agreqd 
by  the  council  at  the  bar,  ^nd  not  denied  by 
the  Court  {g)y  thAt^  if  the  tefeter^s  lan4s  ^ere 
fubjeded  to  his  debts,  and  aU  the  refjt  and  rer 
fidue  of  his  peribnal  eftate  were  ^ven  to  a 
ftranger,  without  ariy  alltifion  to  debts;  and  the 
executorfliip  beqtteathed  to  the  teftator*s  zvife, 
or  any  other  per/on ;  there^  the  reiiduary  lega- 
tee would  be  entitled  to  have  the  reiidue  and 
furplus^  fo  devifed  to  hin^,  exonerated  and 
difchaig^  of  the  debts  4  and«  in  ^gh.  cafe,  the 
real  eftate,  exprefsly  charged,  ox  devifed  to  be 
fold,  would,  in  the  firft  place^  be  wholly  ap- 
plied to  the  purpofe,  and  the  perf<wal  eftate 
would  only  come  in  aid  of  the  real  fo  dey;{e{l 
to  be  fold,  to  fupply  what  the  real  eftate  fell 

(g)  Gilb.  Rep.  Eq,  72,  7^. 

3  )(  2  fhort 
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fliort  to  make  up  the  debts :  for  fuch  bequeft 
would  operate  in  the  nature  of  a  fpecific  be- 
queft of  fuch  refidue. 

And,  in  thefe  cafes,  too  much  attention 
cannot  be  given  to  the  mode  in  which  the  per- 
fonal  eftate  is  dlfpofed  of,  in  refpeft  of  the 
general  difpofition  thereof  i  the  relation  between 
the  particular  and  refiduary  claufes;  the  con^ 
neftion  between  the  teftator  and  his  legatees  i 
the  objeft  of  thp  teftator  in  giving  his  legacies  ; 
and  other  minute  circumftances,  which  performs 
in  the  habit  of  infpefting  wills  of  this  kind 
will  readily  perceive ;  as  trivial  circumftances 
frequently  implicate  important  fadls,  and  furnifli 
decifive  evidence  of  a  teftator's  intention  to 
give  the  perfonal  eftate  exempt  or  pot  exempt 
from  his  debts. 

For  inftance,  if  a  teftator  appwrs  to  have 
■viewed  his  perfonal  eftate  as  an  entire  thing, 
and  to  have  contemplated  a  poiitive  and  exprefs 
difpofition  of  the  whole,  and  fo  have  deliberated 
to  what  extent  it  fliould  be  charged,  his  difpo- 
fition will  be  confidered  as  in  the  nature  of  a 
fpecific  bequeft  of  an  entirety,  though  given  in 
feveral  diftinft  parts ;  and  therefore  the  fevcral 
parts  m'th  f/fc  refidue^  in  compliance  with  his 

ifitention. 
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intention^  will  be  conftrued  to  make  up  the 
whole;  and  confequently  the  refiduary,  or 
fweeping  claufcj  will  not  be  taken  in  its  ordi- 
nary fenfe,  as  the  refidue  after  payment  of 
debts,  but  in  a  peculiar  fenfe  referable  to,  the 
preceding  difpofition,  and  involving  al]  that  is 
left,  after  taking  but  what  has  already  been 
given* 

The  cafe  of  the  Attorney  General  and  Bai^k* 
haniy  cited  in  the  cafe  o(  Stapleton  and  Colville^ 
fiirnifhes  an  inftance  of  this  kind  (A).  There 
the  tcftator  devifed  in  the  following  words : 
**  For  the  juft  and  true  performance  of  this  my 
laft  wilU  and  for  the  payment  of  all  my  debts, 
I  give  and  devife  all  my  real  eftate  ^  and  as  to 
the  perfonal  eftate,  which  at  the  time  of  my 
death  I  (hall  be  poffeffed  of  and  entitled  unto, 
I  give  the  fanle  unto  my  executor  and  execu- 
trix herein  named,  to  defray  my  funeral  charged 
and  expences;  and,  if  mf  perfonal  eftate  (hall 
fall  (hort  to  difcharge  the  (ame,  then  the  re- 
mainder to  be  paid  to  my  executors  oat  of  the 
lirft  rents  and  profits  of  my  real  eftate,  as  they 
ihall  become  due  after  my  deceafe,  until  pay- 
ment be  made  of  all  my  legacies,  debts,  and 

(7)  Attorney  General  "i^/Barkham*  Ca.  T.  TaIbot>2o£. 
et  vii-   Adams  v.  Meyrick^  fupra^  859. 

3  K   3  ,    '      funeral 
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funeral  cxpences,  as  afisreGud ;  and,  if  there  be 
any  furpliis  of  mj  perfonal  eftate,  that  then  my 
Realtor  pay  the  (ame  to  my  dear  and  loving 
wife;'*  and  it  was  decreed^  that  the  perfonal 
eftate  Giould  go  to  the  wife,  difchaiged  from 
payment  of  debts.  The  ground  of  which  de- 
ciiion  was  by  Lord  Talbot  (^d  .to  have  been, 
for  that  the  teftator  had  laid  the  chaige  upon 
the  real  eftate,  and  then,  taking  up  his  per- 
fonal  eftate^  meikioned  particular  things  which 
he  charged  it  with,  from  whence  it  was  con- 
cluded that  the  furplus  there  meant,  muft  6e 
the  furplus  after  the  particular  chaiges  there 
ipecified^ 

It  feenxs  that  Upon  th^  (atHe  principle  (/),  if 
a  man  ivere  to  devife  bis  real  eftates  in  trufl  for, 
and  charged  with,  the  payment  of  his  debts, 
legacies,  and  funeral  expences,  remainder  in  traft 
{or  J  B  in  tail,  remainder  over ;  and  then  to 
devife  part  of  his  perfonal  ejtate  to  go  along 
with  his  real  as  heir-looms  {k)  ^  and  afterwards 
devifed  all  the  reft  and  refidue  of  his  goods, 
clothes,  and  perfonal  eftate,  not  before  be- 
queathed, to  A  B,  and  made  his  truftees  exe- 

(f )  AW.  Dolman  <r.  Smith,  /nfra. 

(k)  Pre.  Chan.  4J0.  Cilb,'  Rep.  Eq.  I28f.  where  this 
propoiicioa  is  countelunced. 

cutors. 
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cutors,  that  A  B  would  take  the  refidue  dif- 
charged  from  the  debts;  for,  in  fuch  cafe, 
upon  ftridt  grammatical  conlbrudlion,  refl:  and 
reiidue  not  before  bequeathed,  is  properly  re- 
ferable to  the  bequeft  which  precedes,  and  then 
tkc  refidue  being  given  to  a  perfon  not  properly 
affefted  with  debts  and  legacies,  there  appears 
to  be  no  reafon  to  charge  him  therewith,  by  in- 
ference that  it  is  to  be,  after  debts  and  legacies 
paid. 

Any  other  circumftance,  evincing  that  thfe 
tellator  meant  to  (hift  the  burden  of  his  debts 
from  the  perfonal  to  the  real  eft^te^  will  pro- 
duce that  effea. 

Thii^  where  A  gave  feveral  (pecific  parts  cjf 
hb  perfotial  eftate,  and  then  gave  part  of  his 
ttal  eftatc  in  ftrid  fettlement  (/),  and  devifed 
the  remainder  df  his  real  eftate  to  truftees  in 
tifuft»  to  fell  for  the  payment  of  debts,  and  in 
cafe  that  {hould  not  be  fufficient  to  difcharge 
the  debts,  he  charged  the  deficiency  on  the  de^ 
vifed  real  eftates,  and  then  gave  the  refidue  of 
his  t>crfonal  eftate,  not  befoi^  bequeathed,  to 
his  wife;  the  Court  held,  thftt   (he  took  it 

(^  Andcrton  Vi  Cook>  4th  June  1^75,  qited  1  Bro.  Chan. 
Hep.  45*. 

3  K  4  wholly 
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wholly  exempt  from  the  debts.  The  ground 
of  which  determination  muft  have  been,  that 
the  charge  of  the  deficiency  on  the  devifed  real 
eftates  was"  demonftration,  that  the  teftator 
meant,  that  the  perfonal  eftate  (hould  be  ez- 
empted  from  the  debts^ 

Again  (i»),  where  IF  by  will  devifed  lands  to 
truftees,  to  be  fold  for  payment  of  his  debts 
and  legacies,  and  devifed  all  the  refidue  of  hb 
perfonal  eftate  to  his  wife,  and  gave  her  alio  600L 
out  of  the  money  to  be  raifed  by  fate  of  the 
Irufi  eftate^  and  made  her  executrix ;  on  a  bill 
for  an  account  of  the  perfonal  eftate,  and  to 
Iiave  that  applied  in  the  firft  place,  JLord  Rar- 
courts  Chancellor,  obferved,  that  here, was  not 
only  a  devife  over  of  the  refidue  of  his  perfonal 
edate  to  his  executrix,  but  that  he  gave  hef 
farther  the  fum  of  6oo/,  out  of  the  real  eftate, 
fo  that  he  did  not  think  the  refidue  of  the  per- 
(bnal  eflate  fufHcient  for  her;  whicli  furnifhed 
the  ftrongeft  prefumption  imaginable  of  the  in- 
tent of  the  teftator,  that  his  wife  ftiould  have 
the  refidue  of  hb  perfonal  eftate,  and  on  this 
ground  difmifled  the  bill  quo  ad  an  account  of 
the  perfonal  efliate, 

(s)  Waife  9.  Whitfidd,  2  Eq.  Ca.  Abr.  374,  %x.  %  Vift. 
Abr..f37,  PI.  I9« 

Again* 
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Again  («),  where  one  feifed  of  divers  resA 
cftates,  and  alfo  poflTefled  of  a  pcrfoaal  eftatc; 
devifed  that  all  his  eftate  in  L»  or  a  (ufficient 
part  thereof,  ftiould  be  fold  as  foon  as  his  exe- 
cutrix conveniently  couldi  for  the  payment  c£ 
his  lawful  debts,  and  the  legacies  thereafter  men- 
tioned, and  the  expence  of  his  funcraf,  SCc.  he 
gave  to  E  one  annuity  or  yearly  rent-charge  of 
200/.  to  be  raifed  out  of  all  his  eftate  not  there- 
after otherwifedifi^fed  of,  in  the  county  of  A", 
to  be  paid  her  half-yearly ;  and  tlien»  after  giv- 
ing feveral  legacies,  laftly,  he  appointed  the 
nbove-mentioned  E  and  B  joint  executrixes  of 
his  will.  J/terwardSj  and  at  a  future  time^ 
the  teftator  added  thefe  words  to  his  will: 
*•  And  I  give  and  devife  to  them  (the  execu- 
trixes) all  my  perfonal  eftate  tiot  herein  be/ore 
devi/edf^*  and  then  he  executed  the  will  over 
again.  The  principal  queftion  was,  whether 
the  perfonal  eftate  oughts'  in  favour  of  the  heir 
at  law,  to  be  applied  in  exoneration  of  the  real 
eftate  ?  And  Lord  Ifardwicke  was  of  opinion 
that  it  ought  nott  for  that  there  was  a  manifeft 
plain  intention  to  give  the  perfonal  eftate  as  a 
Specific  legacy  to  his  executrixes,"  and  to  ex- 
empt it  from  his  debts ;  becaufe,  after  giving 
(cveral  fpecific  legacies,  he  faid,  "  Laftly,  I  ap- 

(»)  Wklkcr  •».  Jackfan*  x  Atk,  624, 

poiritr 
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pcHnt  the  above-mentiooed  E  and  B  joint  exe- 
cutrixes of  this  my  will.**  If  the  teilator  had 
reded  theret  it  was  only  making  them  execu* 
trixes,  and  the  perfonal  eftate  would  have  been 
applicable  to  exonerate  the  real  eftate  ;  but  the 
teilator  fome  time  afterwards  added  the  words^ 
^  and  I  give  and  devife  to  them  all  my  perfonal 
eftate^  not  herein  before  by  me  devifed/'  and 
in  a  formal  manner  re-executed  his  will.  This, 
his  Lordlhip  faid,  was  an  extreme  ftrong  cir- 
cumftance  to  (hew  the  intention  of  the  teftator> 
and  indeed  unfurmountable. 

i 

So,  where  the  devife  of  the  rafidue  of  the 
teftator^s  efTedts  was  made  in  the  fame  fentencc 
w^ith  a  devife  of  fpecific  l^acies  to  the  refiduarjr 
legatee^  this  was  confidered  by  Sir  Jofeph  Jekyl 
as  a  cafe  of  exemption. 

In  the  cafe  alluded  to  [o)i  one  charged  his 
lands  with  the  payment  of  his  debts^  and  gave 
(bme  fpecific  legacies,  together  with  the  reft  of 
his  perfonal  eftate,  to  his  brother^  in  which 
\cafe,  for  as, much  as  the  fpecific  legacies  would 
be  exempt  from  the  debts,  as  betwixt  the  de-» 
vifee  of  the  land  and  the  fpecific  legatee^  fo  the 

[0)  firadnox  -v.  Gratwick,  20th  Nov.   i^zzt   at  the 
Rolb,  ch.d  3  P.Will.  325. 

Court 
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Court  decl^ed^  they  could  not  fever  the  fpe- 
cific  legacies  from  the  reft  of  the  perfonal 
eftate  i  and  lince  the  teftator  equally  intended, 
that  the  reliduary  legatee  (hould  have  the  reft 
of  his  perfonal  eftate,  as  the  fpecific  legacies, 
therefore  all  the  peffonal  eftate  was  held  to  be 

exempt  from  the  debts. 

» 

And  where  the  real  eftate  was  not  only 
charged  with  debts,  but  an  adbual  power  was 

*  given  to  the  executor,  by  mortgage  or  other- 

•  wife,  to  raife,  fuch  a  fum  as  would  be  adequate 
to  defray  them.  Lord  Talbot  was  of  opinion, 
this  circumftance  clearly  manifefted  an  intent  to 
incumber  the  real  fund  with  the  debts. 

Thus  (p),  where  one  by  will  devifed  his  lands 
to  his  wife  for  life,  chargeable  with  the  pay* 
ment  of  two  anliuities  for  the  lives  of  the  an* 
nuitants,  and  likewife  with  a  legacy  of  1 000/. 
and  ^ve  her  z,-power  to  raife,  by  mortgage  or 

</}  ScapletOB 5Cf. Colviile,  Ca. T.Talbot,  201.  E^nnJ. 
Hall  V.  Brooker,  Gilb.  Rep.  £q.  72,  75,  a  cadi  prior  ia 
timej  wherein  a  fimilar  qaeftion  arofe  on  Sir  Matthew 
Hall's  will,  wherein  a  like  circnmftance  appears,  viz.  a 
power  to  leafe  lands  for  payment  of  debts;  and  it  feems 
from  Lord  Hardwicke's  <iting  this  cafe  as  an  authority  in 
that  of  Wiilker  and  Jackfon,  that  it  received  a  fmilar  ad- 
jadication.    FtJ.  t  Atk.  626. 

falc 
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fale  of  any  part  of  the  inheritance,  fuch  a  futile 
as  would  be  fufficient  to  difcharge  the  debts  he 
(hould  owe  at  the  time  of  his  death;  and  then 
reciting  the  great  .fatisfaifbion  he  had  of  his 
edates  having  continued  fo  long  in  his  name 
and  family,  and  the  great  defire  he  had  to  per- 
petuate^ as  far  as  he  coald,  his  name  and  eftate, 
lie  deVifed  all  his  rieal  eftate  (after  his  wife's 
death)  to  his  nephew  for  life,  remainder  over  to 
his  firil  and  other  fons  in  tail,  upon  condition 
of  their  taking  and  ufing  his  name  and  arms  for 
ever;  and  in  the  clofe  of  his  will,  gave  all  his 
goods,  chattels^  and  perfonal  eflate>  to  his  wife» 
and  made  Iier  fole  executrix^  Tlie  queftion 
was,  whether  the  wife  (hould  take  the  perfonal 
eftate  exempt  and  difcharged  from  the  payment 
of  debtSy  or  whether  the  perfonal  eftate  (hould 
not,  according  to  the  general  rule,  be  firft  ap* 
plied  ?  It  was  decreed  at  the  RoDsy  that  the 
charge  (hould  be  entirely  upon  the  real  eftate^ 
and  that  the  wife  (hould  have  the  perfonal 
eftate  to  her  own  ufe ;  and  that  decree  was 
affirmed  by  Lord  Talboty  Chancellor,  on  the 
ground,  that  upon  the  whole  frame  of  the  will, 
iiich  'appeared  to  be  clearly  the  teftator*s  intent. 
And  his  LfOrd(hip  relied  upon  the  circumftances 
following,  viz.  that  after  the  gift  of  the  annuity 
arid  legacies  wherewith  the  teftator  bad  charged 

his 
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his  real  eflate,  he  gave  his  real  eftate  to  his 
wife  for  life;  and  although  it  did  not  neceflarily 
follow,  that  the  coupling  the  annuities  and 
legacies  together,  (hewed  he  intended  both  to 
be  payable  out  of  one  and  the  fame  fund  (th^ 
perfonal  eftate  being  the  proper  fund  for  debts, 
though  no  provifion  had  been  made  by  the 
teftator,  but  the  annuities  having  no  fund  to 
anfwer  them,  except  what  was  particularly  pro- 
irided  for  them)  yet  that  muft  have  fome  weighty 
but  then  cam^e  the  power  given  to  the  wife, 
which  feemed  to  him  very  clearly  to  manlfeft 
this  intent  that  (lie  (houid  take  what  he  had 
given  to  her  by  his  will  to  her  own  ufe;  for,  hi^ 
intent  being  to  carry  down  and  perpetuate  h;s 
eftate  in  his  name  and  family,  could  it  be  fup- 
pofed,  that  after  haying  give^  his  wife  the  whole 
power  over  his  perfonal  eftate,  by  making  her 
executrix,  he  would  Jikewifp  have  given  her  4 
power  of  difpofing  of  fo  mi^ch  of  the  inheri- 
tance,  and  confequently  of  defeating  the  devifc 
to  his  nephew  (not  of  fo  much  as  the  perfonal 
eftate  fliould  prove  deficient,  but  of  lohat  Jhoulc^ 
be  necejjary  for  the  payment  of  his  debts)  unr 
iefs-  he  had  intended  her  the  perfonal  eftate  abr 
folutely  to  her  own  ufe,  clear  and  difchai^e4 
from  the  payment  of  his  debts  ?  His  intent 
feemed  clear  to  give  her  this  power  of  difpoling 

oir 


S78      OVT  OP  WHAT  FUND  MORTGAGES 

of  fo  much  of  the  inheritance  as  would  fatisfy 
his  debts,  in  order  to  feCure  her  the  full  enjoy- 
ment  of  her  eftate  for  life,  and  of  the  perfonal 
cftate,  free  from  all  charges  whatfoever. 

The  reader  will  no  doubt  have  obferved,  that 
in  feveral  of  the  preceding  inftances,  the  wife 
of  the  teftator  was  the  objeft  of  his  bounty: 
But  although  that  circumftance  might  poffibly 
fumi(h  an  additional  reafbn  in  fupport  of  thofe 
adjudications  (becaufe  the  relative  fituation  of 
the  teftator  and  his  legatees,  and  alfo  of  the 
legatees  to  each  other,  are  features  that  ought 
not  to  be  overlooked  in  a  queftion  upon  the 
intent  of  a  teftator,  where  the  influence  of  na- 
tural af&dtions  on  the  adions  and  inclinations 
of  men  are  univerfally  acknowledged  to  have 
great  weight)  yet  thefe  cafes  feem  to  be  fur- 
nifhed  with  circumftances  (uflicient  to  take 
them  out  of  the  general  rule,  without  referring 
to  this  additional  feature,  in  refpeft  of  which 
they  are  alfo  diftinguifliable  froni  the  common 
run  of  cafes. 

A  condition,  though  voidj  annexed  to  a  le- 
gacy, making  it  payable  out  of  the  land,  was 
held  to  be  fuflicient  to  (hew  the  teftator's  in- 
tent  that   the  perfonal  fund  fliould   noj:  bp 

charged  with  it. 

In 
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In  the  cafe  alluded  to  (jjjy  A  by  his  will, 

amongft  other  things,  devifed  as  follows :   "  I 

give  and  bequeath  to  my  nephew  B  who  wasr 

the  tcftator*s  heir  at  law)  his  heirs  and  affigns, 

all  my  mefluages,  8fc.  in  the  parifli  of  O,  in  the 

county  of  G,"  and  then  reciting  that  he  had 

promifed  to  give  to  his  neice  W  500/.  (to  be 

paid  to  her  within  fix  months  after  his  deceafe) 

went  on  and  faid,  **  and  my  will  is,  that  my 

faid  cftate  at  O  (hall  ftand  charged  with  the 

faid  fum  of  500/.  to  be  paid  at  the  time  afore- 

feid ;  and  I  have  devifed  my  feid  eftate  to  my 

nephew  By  his  heirs  and  afligns,  upon  condition 

he  pay  the  faid  fum  of  500/.  at  the  time  afore- 

faidi"  and  one  queftion  was,  whether  this  500/. 

was  charged  upon  the  real  or  perfonal  eftate  m 

the  firft  place?    And  it  was  decided  by  Sir 

Jpftph  Jckyly  that  the  500/.  ought  to  be  taken 

as  a  charge  upon  the  land  at  O  in  the  Jirjl 

place ;  becaufe  the  teftator  did  not  only  charge 

his  lands  at  O  with  this  500/.  as  he  did  witli 

feveral  other  legacies  and  annuities,  but  he  dii^ 

tinguifhed  this  500A  by  devifing  thefe  lands  to 

B  in  fee,  on  condition  that  he  paid  the  500/. 

and  though  this  was  a  yoid  condition,  as  the 

deviiec  was  heir  at  law,  and  none  but  the  heir 

(^)  Whalcy  v.  Cox,  a  Eq.  Ca.  Abr.  549. 

CODid 
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couid  take  advantage  of  the  cooditiOB,  upon 
which  reafon  alfo  the  devife  was  void^  the  lands 
defcendiiig  to  By  as  heir  at  law,  yet  this  partis 
cularity  in  the  will  ferved  to  ihew  the  intentioa 
of  the  teftator^  that  th^  lands  at  O  (hould  be 
applied  to  the  paycnent  of  the  500/.  in  the  firft: 
ylace,  and  not  the  perfonal  eftate* 

But  where  the  condition^  annexed  to  the  de*-- 
▼ife,was  not  acondition  to  avoid  the  whole  eilate 
charj^d  with  the  debts  in  default  of  payment^ 
|>ut  was  to  be  taken  advantage  of  by  an  entry 
pven  to  the  creditors  and  legatees,  it  was  de- 
termined that  the  pcrfonrU  eftate  ibould  not 
thereby  be  exempted. 

TIius  where  (r)  a  man  made  his  will,  and 
J  S  his  executor,  and  gave  him  a  legacy 
of  20I.  and  devifed  all  his  lands  to  /  AT 
and  his  heirs,  upon  condition  that  he  paid  his 
debts  and  legacies  ;  and  if  the  debts  were  not 
paid  within  two  months,  then  he  devifed  that 
the  creditors  and  legatees  might  ^nter^  and  the 
quellion  was,  whether  in  this  cafe  the  perfonal 
cftatc  (hould  be  firft  applied  in  eafe  of  the  real 
Yftatc?    It  was  contended>  that  the  perfonal 

(r)  Gcwer  v-  Mead,  Pre*  Chan,  z  S.  C,  by  the  name  of 
I^pad  V.  Hide,  2  Vern.  izcu 

%  eftate 
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tilate  (hould  not  be  liable  in  this  cafe ;  and  it 
was  faidy  that  it  was  the  fame  as  if  the  teftator 
had  devi&d  lands  to  /  Nj  upon  condition  to 
pay  20/.  to  Ji  and  zoL  to  J3,  and  in  that  cafe, 
without  queftion,  the  devifee  of  the  lands  could 
have  no  advantage  of  the  perfonal .  eftate.  But 
it  was  held  by  the  Lords  Commiifioners  of  the 
Great  Seal  {viz.  Maynard^  Kecky  and  Rawlin^ 
fon)  that  /the^  perfonal  eftate  was  firft  liable  in 
this  cafe  \  but  they  went  uppn  difiereiit  grounds. 
Lord  Commiffioner  Maynard  faid^  that  if  a 
man  devifed  his -real  eftate  to  another,  upon 
condition  to  pay  his  debts,  and  did  not  di(po(e 
of  his  perfonal  eftate,  that  (hould  be  firft  ap« 
plied  in  eafe  of  the  real  eftate ;  and  here  the 
condition  annexed  to  the.  devife,  was  not  a 
condition  to  avoid  the  whole  eftate,  but  only 
to  give  an  entry  ta  the  creditors  and  legatees^ 
Keck  refted  upon  the  ground,  that  an  executor 
did  not  take  on  his  own  account  any  more  than 
an  adminiftrator;  and  RawUtifon  faid,  that 
there  was  a  diverfity  betwixt  a  hares  factus^  and 
devifee  of  particular  lands  ^  for  a  devifee  of  par« 
ticular  lands  (hould  not  have  the  benefit  Qf  the 
perfonal  eftate,  but  hares  f actus  of  the  whole, 
eftate  (hould. 

There  is  alfo  a  clafs  of  cafes,  to  which  this 
rule,  as  to  the  exoneration  of  the  real  eftate, 

3  L  does 
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does  not  apj^y^  but  wlikh  ase  fire^ieiitly  dtf- 
euflfid  as  £iUiBg  under  its  kifioeBce,  for  wamt 
of  ^reitisg  to  the  cauies  on  which  the  nile  is 
primarily  JMindcd  >  for  2F  thefe  auiies  are  not  to 
be  found  in  the  cafe,  it  is  out  of  both  the  Qmit 
wad  the  letter  o£  the  nde* 


It  has  been  obferved;  that  this  rul^  as  to-the 
applicatiofi^  of  the  perfonal  eftate-  to  exonerate 
the  real,  in  cales  where  the  real  eftate  is  fob^ 
jedted  to  debts,  or  chained  therewith^  or,  what 
a  truft  is  created  for  that  purpofe,  was  built  on  ^ 
feudal  notions,  to  fupport  the  tenure,  and  pre- 
ferve  the  feud  entire.  Then  it  can  never  apply^ 
where  the  feud  is  to  be  completely  charged;  as 
jf  the  real  eftate  be  to  be  (bid  out  and  out,  and 
turned  into  perfonalty ;  for,  in  fuch  cafe,  there 
is  no  heir  eithtr  factus  or  naius  to  be&vouredi 
the  ibk  queftion  lies  between  the  owna!s  of  the 
perfonalty,  which  of  them  (hall  bear  the  burden, 
and  then  it  is  fair  to  leave  it  where  the  tefbitor 
lias  placed  it. 

Therefore,  if  a  teftator  direfts  his  lands  to  be 
fold  and  converted  into  money  (s*),  and  difpofes  of 
all  the  money  to  arife  thereby,  after  the  payment 

(/)  Ca.  T.  Talbot,  io8.  Ackroyd  v.  Smithfon,  2  Bro. 
Rep.  Ch.  503. 

of 


6f  his  debts  tbereout,  as  money,  and  gives  his 
perfboal  efhte  to  his  executor ;  this  furnifbes  a 
jQxong  grcRond  to  prefutne,  be  intended,  that 
his  land  (bould  not  be  exonerated  by  bis  per- 
Ibaai  eilate ;  becanfe,.  in  inch  cafe,  it  is  plaia 
that  the  teftator  jueans  to  reduce  his  whole 
dUte  into  one  i^eiea  of  property,  to  be  dif-* 
poied  of  as  he  direfts;  and  then  the  dire6Uon> 
that  pavt  of  the  money  to  arife  by  the  (ale  o^ 
the  land  Aiall  be  Applied  to  the  payment  oi^ 
debts,  is  in  truth  only  an  appropriation  of  a 
particuHeir  part  of  that  geneiul  Rind  to  a  given 
purpofe.  And  in  fuch  cafe,  the  principle  of 
equity,  which  induces  the  Couft  to  £ivor  the 
har^f  natu^  of  the  kderes  foetus^,  does  not  at* 
tachs  becaufe  the  teftator  leaves  nareal  eftate 
to  be  preferved  for  either;  on  the  contrary,  the 
cafe  falls  under  another  principle,  of  as  operative 
a  nature  as  that,  to  which  we  have  laft  alluded^ 
namely,  the  principle,  that  whatever  is  direded 
to  be  done,  ought  to  be  confidered  as  done,  undef 
which  rule  the  land  fo  appropriated  ought  to  b^ 
confidered  as  money. 

The  cafe  of  Wainwright  and  B^ndlaws  {i)f 
decided  by  that  great  mailer  of  equity,  Loid 

(/)  Wainwright  4^.  Bendlows>  Pre.  Ch.  451.   S.  C*    a 
Tern.  718.—- JV#/f,  this  is  a  fpecific  devife  ofrefidae* 
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CawpeTj  fiills  under  this  di^ndioa.     Thcre^ 
one  by  will  devifed  all  lus  fee-£mn  rents,  in  the 
county  of  M  to  truftees  and  their  heirs,  in  truft, 
to  fell  the  (ame  for  payment  <A  his  debts,  and 
the  lefidue  of  the  m<mqr  ariiing  thereby,  he 
devifed  to  his  two  fons  equally  to  be  divided 
between  them;    then  he  gave  fevend  of  hb 
goods  to  go  along  with  his  eflate  as  heir4ooms 
and  devifed  all  the  refidue  of  his  ftock,  goods, 
and  chattels,  to  his  lifter,  whom  he  made  his 
executrix  (u).     The  qucftion  was,  whether  the 
perfonal  cftate  (hould  be  fubjcded,  in  the  firfl: 
place,  to  the  payment  of  debts  in  cafe  and  ex- 
oneration of  the  real  eftate  devifed  for  that  pur- 
pofe  ?  It  was  contended,  that  it  (hould,  on  the 
ground  that  fuch  was  the  conftant  cqurfe  erf  the 
court.    But  it  was  argued  on  the  other  fide, 
that  here  was  an  exprefs  fund  devifed  for  the 
payment  of  his  debts;  and  a  diftinftion  was 
taken  between  a  bare  charge  on  the  teftator's 
real  eftate  for  payment  of  his  debts,  as  by  a  de-  * 
vife  of  a  term  thereout  for  that  purpofe,  and 
this  cafe;  for  that  he  had  given  his  lands,  out 
and  out,  and  had  parted  with  them  for  ever,  fo 
that  he  never  intended  any  of  them  (hould  re- 

(u)  Note  in  Vernen,  it  is  faid,  to  be  devifed  to  fcis 
brother  John,  his  brother  Philip,  and  his  brother-in-law, 
Wainwright. 

main 
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main  in  his  family;  that  thefe  lands  were  there- 
fore to  be  looked  upon  as  money,  and  conie- 
quently  in  a  Court  of  Equity,  were  part  of  the 
tellator*s  perfonal  eflate,  and  that  the  refidue 
of  his  goods,  chattels,  and  ftock,  muft  be  in- 
tended the  refidue  of  thofe,  which  were  not 
(pecifically  devifed  as  heir-looms  (x),  and  not 
the  refidue,  after  debts  paid.  Lord  Cotvpcr  was 
clearly  of  this  opinion,  and  decreed,  that  the 
perfonal  eftate  was  not  in  this  cafe  liable  to  the 
debts. 

So,  in  a  late  cafe  {y)j  where  a  teftator  deyifed 
his  real  eftate  to  be  fold,  and  the  money  to  arife 
.by  the  fale  to  be  applied ,  to  pay  mortgages  and 
other  debts,  the  refidue  to  be  added  to  his  per^ 
fonal  ejlate\  the  only  queftion  was,  whether, 
under  this  devife,  the  real  eftate  ftiould  ex- 
onerate the  perfonal  eftate  ?  It  was  contended 
that  it  fliould  not.  That  to  produce  fuch 
effed,  there  muft  be  a  deftination,  as  to  the 
eftate  to  be  fold  for  the  mere  purpofe  of  the 

(jr)  K,  B,  ThU  lail  diftinction  of  Lord  Cowper«  oot 
approved  of  by  Lord  Hard wicke.  Ambler,  38.  Rejected* 
IbiJ.  39.  not  mentioned  in  Ambler,  fed  wd.  Adams  v* 
Meyrickj  fupra. 

fy)  Webb  V.  Jones.  2  Bro.  Ca.  Chan.  60.  S.  h*  Donne 
«v.  Lewis,  2  Bro.  Rep.  Chan.  257. 
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payment  of  debts.  That  her-e  there  was  only  t^ 
direiftion  in  trenfitu^  and  the  words  did  not 
neceflarily  imply,  that  the  ^rfonalty  was  to  bo 
exempted.  But  Sdr  Llotfd  Kenjforiy  then  Mafter 
of  the  RoUs,  held,  that  the  iirteolioB  to  ex* 
onerate  the  perfonal  eftate  was  clear ;  he  faidt 
he  laid  no  great  ftrefs  upon  words,  but  he  mu(l 
lay  fome  upon  the  words,  **  when  fold,  the  mo* 
n^y  to  be  applied  to  the  paynsent  of  mortgages, 
and  all  other  debts  -^  and  his  Honor  ^Mthcr  ob^ 
ferved,  that  the  teftator  had  direded  the  refidu^ 
to  be  added  to  the  perfonal  eftate  j;  but  accord- 
ing to  the  conftniftion  contended  fw,  that  coiild 
not  be  dooe:  he  declarad,  that  the  money 
Erifing  from  the  fale  was  to  be  ipplitd  to  the 
payment  of  debts,  in  exoneration  of  the  per^ 
^xial  eftate, 

S04  where  C  devi&d  a  manor  to  truftees  i|i 
truft  to  fell  («^t  and  direfted  the  moiiies,  to  be 
raifed  thereby,  to  be  paid  in  difchaife  of  all  hifi 
debts,  and  after  payment  thereof  19  the  fiift 
place,  to  invejt  the  refidue^  and  pay  th?  int^refl: 
to  his  wife  for  life,  and  the  principal,  zSksx  her 
deceafe,  to  his  nephews  and  after  his  feveral 
fpecific  and  peculiar  legacies,  gave  to  his  wife 

{%)  1776.   Holliday  ^.  Bpwman^  cited    1  Bro.  ftep. 
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Willis  goods  and  disittds,  and  appokit^  her 
executrix :  it  was  held,  that  the  peffonalty  ^as 
exempted  from  the  debts  and  legacks,  but  xvas 
fubjeA  to  the  funeral  ei^nces  j  and  it  was  de^ 
<reed  aooonimgly« 

Although  the  mortgagor  devife  the  eftate 
Aibj^d^  to  the  iflcumbrances,  'which  are  upon  it 
at  the  time  of  his  dieceafe,  yet  if,  from  other 
circumftaQCCs,  there  be  ground  to  infer,  that 
the  tpftator  did  not  thereby  int^end  to  exempt 
the  petfoofii  eftate  from  exonerating  the  real 
eftate,  that  fund  will  notwithftanding  be  iirft 
liable  to  the  charge. 

Thus  («),  ^en  one  feifed  in  fee  4^  a  manor 
and  hmds  near  G,  in  S^  that  were  in  mortgage^ 
and  likewife  &ifed  in  fee  df  otJier  iands,  begun 
his  will  by  **^  direAing  that  his  execrutor  (hould 
^  pay  and  diicfiarge  all  his  juft  debts,  and 
^  that  he  (hould  xaiie .  fuiEcient  to  pay  the 
^^  fame,  and  then  devifed  his  manor,  8Cc.  at  <?; 
*^  to  I S  2±  the  a^  of  at  or  marriage^  fubjcA 
*'  neverthelefs  to  the  incumbrances,  that  were. 
^^t>r  ihould  be,  upon  at  at  the  time  of  his  de- 

{a)  Searle  w.  St.  Eby,  z  ?.  WHL  386.  et  91V.  Ailley 
^«  Earl  <if  Tank.ervilk>  3  Bso.  JBLep.  Chan.  54B. 

3  L  4  ^*  ceaf^. 
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^^  ceafe,  and  in  the  meaa  time,  and  until  /  4$^ 
^<  (hould  arrive  at  her  faid  age  or  marriage,  the 
"  rents,  iiTues,  and  profits,  to  be  paid  by  bis 
"  executor,  into  the  hands  of  her  father  and 
**  mother,  which  ever  Ihould  be  living  at  the 
**  time  of  the  teflator's  deceafe,  for  the  plain- 
^f  tifTs  fble  benefit  and  advantage,  and  then 
^'  devifed  to  his  brother  L  C,  and  hh  heirs,  the 
**  rcveriion  of  the  manor  of  H^,  (after  the  death 
".  of  M  F)  fubjefi:  nevcrthelefs  to  the  payment 
^^  of  fuch  of  his  debts  as  (hould  remain  unpaid. 
^^  And  all  the  reft  of  his  real  and  perfbnal  efbite, 
"  not  therein  before  fpecifically  difpofcd  of,  he 
^*  devifed  to  J  S  E9  his  heirs  and  aiSgns^  in 
^*  truft  to  fell  and  diipofe  of  the  fame,  as  foon 
*^  as  conveniently  might  be  after  his  deceafe, 
and  theieout  to  pay  his  debts  and  general  le- 
gacies ^  and  in  cafe  there  fhould  be  any  de- 
ficiency, and  that  any  of  his  debts  and  1^- 
cies  fhould  remain  unpaid,  then  he  charged 
**  the  fame  on  the  reyerfion  and  inheritance  of 
**  the  manor  of  W^,  and  thereby  diredted  the 
**  faid  L  C,  and  his  heirs,  to  pay  off  the  fame 
**  within  fi^  months  after  the  death  of  M  Tj 
**  and  he  made  the  faid  J  S  E  fole  executor." 
At  the  time  of  the  teflator's  death,  the  manor, 
i(c.  at  G  in  Si  remained  in  mortgage  to  one  H 
for  500/*  and  the  queflion  on  a  bill  filed  in 

chancery, 
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chancery,  was,  whether  this  mortgage  debt  of 
500/.  (hould  be  difcharged  by  the  executors 
aod  truftees  of  the  teflator,  or  fhould  be  left 
upon  the  eftate  deviled :  and  his  Honour  de- 
xrecdj  *iwrt  ^ti  the  debts  and  general  legacies  of 
the  teftator,  were  by  his  will  to  be  paid  out  of 
his  perfonal  eftate,  and  the  real  eilates  devifed 
to  the  defendants  /  S,  £,  and  C,  and  that  the 
mortgage  of  H^  on  the  eftate  devifed  to  /  Sj 
was  to  be  taken  as  one  of  thofe  debts.  And 
this  decree  was  affirmed  on  appeal  to  Lord 
King, 

The  circumftance  from  whence  the  Court 
ieemed  to  have  concluded  in  the  above  cafe, 

m 

that  the  teflator  had  no  intentions  to  exempt 
his  perfonal  eftate  from  exonerating  the  real,  by 
devifing  it,  fubjeA  to  the  incumbrances  there- 

*  upon,  appears  to  have  been,  that  the  devife  of 
the  other  lands  was  to  pay  all  kis  debts ;  which 
word  all  is  omitted  by  Peer  Williams  in  his 

'  report  of  the  cafe,  although  it  appears  on  the 
record  of  the  proceedings. 

Accordingly,  Lord  Thurlow^  in  the  cafe  of 
the  Duke  of  Ancafter  againft  Mayer  (b\  ob- 
icrvcs  **  that  the  cafe  of  SearU  and  lit.  Eloy^ 

^)  1  Brow.;Rep.  Chan.  461. 

went 
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*weot  upoB  the  idea  o£  the  chaig^  upon  the  real 
efiate  being  the  4khi  q£  tk€  tefiator/*  But  his 
Lardlhip  obfenres,  ^  that  if  that  caie  ivere  re- 
ceoty  «id  had  not  beea  followed,  he  flunild 
have  thought  upon  the  fauae  of  it»  it  was  vny 
open  to  argument/'    ^         * 

And  in  the  cafe  of.  the  Dmke  of  Awcaficr  and 
MaycTy  L(»d  Thnrlow  diilinguiflied  the  cafe 
of  a  charge  fubji/iingj  fixun  that  of  a  debt;^ 
contraded  under  iucb  circumftances  oi  ^  devife 
to  pay  debts ;  holdings  that  where  there  was  a 
charge  inherent  in  the  eftate»  and  prior  to  the 
devifor's  title,  neither  his  perianal  nor  real 
eftate,  devifed  to  pay  fuch*  teilator's  debts^ 
Ihould  be  thereby  charj^  with  ibch  iacum* 
biance. 

Two  cafes  have  lately  occurred  upon  this 
fubjedy  in  which  his  Honour^  the  prefent  Mai# 
ter  of  the  Rolls,  has  fully  confidered  the  au*- 
thorities  upon  the  fubjeift,  and  drawn  fucb 
concluiions  from  them,  as  plaxre  the  principle  m 
a  clear  point  of  view. 

In  the  cafe  of  Burton  v.  KnewUon  (c),  A  de« 
k  vifed  all  her  freehold,  copyhold,  ^and  leafehold, 

CfJ  3  Ve».  Jun.  107.      0 
5  mefluages, 
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sfiuagts,  2rc.  jodail  iiis  real  eftate  ito  two  truf- 
te^9  upon  tnift  after  faer  death,  with  aU  can* 
^uiieiit  ipsed  to  &U,  Ac.  aU,  or  any  part  o^ 
her  jsal  cftate;  and,  with  the  manejr  arifing 
from  the  fale,  to  pay  off  and  difchaige  all  the 
mortgages  aod  incumbrances  in  any  wrfe  affix- 
ing the  real  eftate^  and  alfo  all  otlier  iiec.  juft 
debts  and/cf  Jiero/  expences ;  and  to  lay  out  tiie 
fuipltts  in  ftock,  and  to  pay  and  apply  the  clear 
rents  and  profits  of  her  real  eftate,  or  fo  much 
4S  (hould  not  be  ibid,  and  the  clear  annual  ii^ 
come  and  produce  of  the  money  arifing  from 
the  iaie,  after  payment  of  the  debts,  for  the 
benefit  of  faer  friend  B  for  life,  ai^d  after  his 
deceafe  to  convey,  apply,  and  difpofe,  of  all 
fiich  parts  of  her  real  eftate,  and  the  produce 
thereof,  not  fold  or  applied,  to  the  heirs  or  heir  - 
%t  law  of  her  goufin  C.  The  teftator  then  gave 
faer  family  pidbures,  &c.  to  her  heir  at  law. 
She  gUi^  fe<veral  legacies  to  feveral  perfons,  and 
50/.  to  each  of  her  two  truilees,  over  and  above 
a  reafonable  recomp^snce  for  their  trouble,  which 
<he  direded  them  to  retain  out  of  the  truft 
premifes :  then,  afier  giving  feveral  other  'le- ' 
^acies,  (he  gave  aoo/.  to  be  paid  by  the  faid 
truftees,  after  the  deceaie  of  £,  to  AKh  perfon 
«nd  peiibns,  and  in  fucfa  manner  and  form  a^ 
}\e  (bould,  by  ^y  deed  jot  writing  under  his 

hand| 
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hand,  appmnt*  All  the  reft  and  refidue  of  her 
perfonal  eftate  and  effefts  whatfoever»  not  be- 
ibre  fpecifically  difpofed  of,  (he  g^ve  and  be- 
queathed to  the  faid  B^  his  ezecutcnrs  and  ad« 
miniftrators,  upon  truft  to  pay,  apply,  and 
difpofe  dp  the  fame,  to  fuch  perfon  and  per- 
fons,  and  in  fuch  (hares  as,  (he  (hould,  by  any 
writing  to  be  executed  by  her,  appoint;  and 
for  default  of  appointment,  (be  gave  the  re(idue 
to  the  faid  B  for  his  own  ufe  and  benefit,  and 
(he  then  appointed  him  executor. 

The  teftatrix  died  without  haying  made  any 
appointment.  The  only  queftion  was,  whether 
the  eftate  not  fpecifically  dilpofed  of,  or  the 
real  eftate,  (hould  be  firft  applied  in  difchaig^ 
ing  the  debts, 

Et  per  Matter  of  the  Rolls.  This  is  one  of 
thofe  ca(es  that  come  fo  often  before  the  Court, 
and  which  have  given  rife  to  fuch  difference  of 
opinion  upon  the  bench,  that  it  cannot  be 
wondered  that  I  have  taken  fo  much  time» 
both  in  this  and  in  the  cafe  of  Brummel  v. 
Prothero^  the  next  caufe  that  ftands  for  judg- 
ment, and  upon  which  I  confefs,  if  the  con- 
fideration  of  the  one  did  not  involve  that  of 
tlie  other,  I  fhould  not  have  taken  fo  much 

time  J 
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time ;  however,  upon  fiill  conHderation  of  the 
will,  and  fully  fubfcribing  to  the  principles  that 
iwayed*  the  Court  in  the  Duke  of  Ancafter  v. 
Mayer  {d)y  I  am  perfedtly  fatisfied,  this  teftatrix 
did  intend  to  give  her  perfonal  eftate  to  By  ex- 
empted from  the  payment  of  debts.  The  cafes 
are  very  numerous,  and  great  judges  liave  dif- 
fered upon  them :  fome  have  thought  the 
words  fufficient  to  exempt  the  perfonaL  eflate ; 
others  have  thought  they  did  not  afford  that 
demonfbation.  I  (hall  not  go  into  the  circum- 
ftances  of  the  cafes.  There  are  certainly  many 
ingredients  in  this,  that  feem  to  have  been  re- 
lied upon  by  judges,  who  have  thought  the 
perfonal  eftate  not  exempt.  The  circumflance 
that  the  truflees  are  not  the  executors,  affords 
a  flrong  inference  as  to  the  real  intention,  and 
is  always  favourable  to  the  exemption  of  the 
perfonal  eftate ;  and  I  defire  to  have  it  under- 
ftood,  that  though  the  words,  ^^  funeral  ex- 
pencesy^  comprifed  in  this  truft,  occur  in  fomc 
of  the  cafes,  and  are  held  not  to  have  any  con- 
fiderable  weight,  yet  that  is  where  the  truft 
fund  is.  given  to  the  executors,  to  whom  the 
perfonal  eftate  is  afterwards  given ;  and  I  cannot; 
but  think,  that  where  the  truft  fund  is  given, 
with  fuch  general  words  to  truftees,  who  are 

not 
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not  the  executors,  upon  whom  iiie  funeral  e£^ 
prnces  would  naturaHy  fall,  it  does  afibni  a 
coniiderable  ai]gupient,  that  the  teftatrht  did 
not  mean  the  perfonal  eflate  to  be  the  fund  for 
all  thofe  charges  that  naturally  £dl  upon  it. 
The  fubfequcnt  words  erf"  the  rcfiduary  claufe 
convince  me,  that  fhe  did  not  mean  to  ^t7t  it 
to  him  as  executor,  but  as  a  fpecific  legacy, 
and  exempt  from  the  debts  ^  for  fb  &r  from 
being  given  to  him  as  executor,  and  his  beii^ 
entitled  to  it  as  fuch,  it  is  given  to  him  upon 
trufl,  to  difpofe  of  it  according  to  her  appoint^ 
ment,  and  for  default  of  appointment  for  his 
own  ufe,  and  then  fhe  makes  him  executor. 

I  need  not  flate  the  principles  which  have 
been  fo  often  commented  upon,  in  the  Duke 
of  Ancajler  v.  Mayer  j  that  unlefi  there  are 
words,  not  exprefs,  but  tantamount  to  exprefs, 
fo  as  to  afford  demonftration  plain,  that  the 
perfonal  eftate  is  intended  to  be  given  as  a  fpe- 
cific legacy,  and  exempt  from  the  payment  of 
debts,  it  ftiall  be  taken  fubjedk  to  them.  Great 
ftrefs  was  laid  in  the  argument  on  the  word 
•*  refidue,**  and  it  was  faid,  in  the  Duke  o£ 
Ancafter  v.  Mayer  [e\  the  Court  laid  great  flrefs 
upon  that  word.  I  think,  in  that  cafe,  a  great  deal 

af 
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cf  argument  did  arife  from  that  word,  as  there 
applied ;  but  I  cannot  read  this  will  without 
giving  to  the  words,    *^  rei^  and  refidne,**   a 
jBeaning  totally,  difliad  from  refidue,  after  pay* 
ment  of  debts ;  for  tbefe  word%  coupled  with 
the  words  '^  not.fpecifically  bequeathed/'  mean 
only,  fbck  parts  of  the  perfonal  eflate  as  are  not 
fpacifically  given,  which  alludes  to  what  (he 
had  before  giVeUi  to  the  heir,  or  to  the  leafefaold 
eftaftes  given  ta  the  truftees>     There  are   fb 
masiy  fliades  of  difTerence  between  the  Duke  of 
Ancia^er  v.  Mayer  (f)^  and  this  cafe,  that'  a 
tfaoufend  arguments  might  arife  in  that,  that 
da>  not  acife  ia  this ;  an^  when  I  read  Walker 
V.  JackfoH^gy,  bdfarc  XsxxA  Hardwickey  who 
ceartainly  differed  from  Lord  Talbot;  and  when 
i  read:  Lo0d  Thuriow^s  judgment  in  the  Duke 
of  Ancafier  v.  Mayer^  1  cannot  think  the  word 
^  refidue"  bears,  upon  this  'cafe,  as  it  did  on 
thajt;  £Dr  there  the  truftees  were  likewife  ex- 
ccutors.     The   teftator  gave  all   his  perfonal 
eftate  to  the  perfon  entitled  to  the*  rents  and 
profits,  of  his  real  eftate :   It  is  not  given  as  a 
cefidue,  as  here  \  but  all  his  perfonal  eftate  fb 
given,  he  himfelf  afterwards  calls  by  the  name 
^  refidue  y  and  then,  upon  which  Lord  Thur^ 
iow  vely  juftly  laid  the ,  greateft  ftrefs,   and 

which. 
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which,  I  think,  put  it  out  of  the  power  of  the 
Court  to  exempt  the  perfonal  eftate,  he  no- 
minates the  fame  p>erfons  executors  of  his  will, 
who  were  truilees  for  the  payment  of  the  debts; 
and  direfts  them  to  difchaige  his  funei^  charges, 
and  all  his  debts  and  legacies,  as  fooa  as  they 
fhould  become  due  and   payable,   as  counfel 
(hould  advife,  and  to  fatisfy  themfelves  out  of 
his  perfonal  eftate,  or  the  truft  fund ;  all  dif- 
burfements,  expences,  and  charges,  they  (hould 
be  put  to  in  proving,  or  in  the  execution  of 
the  will.     Lord  Thurlow  thought,  it  too  much, 
to  (ay  upon  fuch  a  gift,  the  truftees  holding 
both  funds,  and  having  an  option  to  pay  out 
of  both  promifcuouily,  that  the  perfonal  eftate 
was  intended  to   be  exempt.     Great  doubts 
were  entertained  upon  that  cafe  at  the  time, 
but  I  moft  heartily  fubfcribe  to  it.     But  Lord 
Thurlow  there  fays,  what  has  impofed  a  moft 
grievous  tafk  upon  the  Court ;  that  it  is  too  late 
to  fay  exprefs  words  are  nece(rary.    There  are 
many  ca(cs  determined  in  favour  of  the  per- 
fonal eftate,  which  I  (hould  have  had  great  dif- 
ficulty to  acquiefce  in ;  Adams  v.  Meyrick  {h\  is  a 
very  weak  cafe.  In  Stapleton  v.  Cotville  (/*),  the 
circumftance  laid  hold  of  by  Lord  Talbat  does 
not  fatisfy  my  mind,  nor  does  it  (eem  to  have 

fatisfi^ 
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iktisfied  Lord  HardwickCj  and  Lord  Thnrlow^ 

viz.  the  mere  clrcumftance  of  the  executot. 

having  a  power  to  raife  fo  much  out  of  the 

term  as  would  be  fufficient  for  the  debts. t    t 

have  felt  great  anxiety  and  difficulty  for  fear  of 

drawing  fo  nice  a  line,  that  judges  can  hardly 

tell  how  to  guide  themfelves  in  determination!^ 

o(  this  fort.     I  have  looked  very  carefully  at 

Walker  v.  Jack/on  {k\  and  it  muft  be  remem<» 

bered  that  Lord  Hardwicke^  who  determined 

that  cafe,  thought  the  words  not  fufficient  in 

Lord  Inckiquin  v.  Obrien  (/) :  in  the  former  he 

confidered  all  the  cafes.     In  applying  that  caio 

to  this  I  am  perfedly  fatisfied,  that  if  he  was 

right  in  the  confequence  he  drew  in  that  cafe^ 

I  am  warranted  in  that  which  I  have  drawn  in 

this.    It  was  upon  the  codicil  that  Lord  Hard^ 

tcicke^s  opinion  turned,  as  affording  a  prefump-^ 

tion  for  the  exemption  of  the  perfonal  eilate  | 

but   if   the  report  is  right,   he  did   not  reft 

merely  upon  its  being  by  way  of  codicil,  but 

thought,  that  if  it  had  been  in  the  will,  it 

would  be  a  ftrong  cafe  for  the  exemption  of 

the  perfonal  eftate ;  fo  I  think,  for  the  codicil 

is  only  part  of  the  will,  and  it  is  to  be  taken 

altogetlier.     This  teflatrix  having  given  tJiig 

(kj  Sufra*  (I)  Sufra. 

3  M  iund 
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fund  in  the  largeft  words  to  pay  all  mortgages 
and  incumbrances,   and  all  other  debts,   and 
even  her  fuiieral  expenccSj  to  peribns  who  arc 
not  then  naturally  to  pay  them,  gives  the  reft 
and  refidue,  not  before  (pecifically  bequeathed 
to  the  perfon  whom  (be  makes  executor ;  but 
not  as  executor,  for  (he  had  an  intention  of 
appointing  it,  and  then  in  default  of  appoint-* 
ment,  (he  gives  it  to  him  for  his  own  u(e. 
Compare  thefe  words  with  Walker  v.  Jack/on. 
I  think  I  am  perfedly  warranted  in  faying,  there 
is  demonftration  plain,  that  (he  did  not  itiean 
to  give  it  to  him  as  executor,  but  fpecifically 
for  his  own  ufe  and  benefit,  and  exempt  from 
the  payment  of  debts.     I  have  had  great  dif- 
ficulty,  and  am  much  afraid  of  breaking  in 
upon  edablifhed  rules,  which  I  never  de(ire  to 
do.     There  is  a  cafe  which  is  not  reported,  and 
was  fuggefted  by  me,  and  deferves  fome  ac- 
count, to  (hew,  that  the  principles  of  it  arc  not 
broken  in  upon  :  it  is  Gajkill  v.  Houghs  Feb. 
1774,    in  which  I  was  counfel.     The  court 
thought  the  perfonal  eflate  exempted.  That  de- 
pended upon  very  different  principles ;  it  was 
neither  a  charge  for  debts,  nor  a  devife  for  pay- 
ment of  debts,  for  I  am  not  one  of  thofe  judges 
who  think  there  is  much  difference,  whether  it 
is  the  one  or  the  other,  unlefs  there  is  demon* 

ftration 
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ftration  that  the  perfonal  eftate  is  intended  to 
be  exempted  :  that  cafe  .was  not  a  charge  upon 
the  real  eftate,  but  an  exprefs  diredion  and  de- 
claration, that  the  debts,  funeral  expences,  and 
charges,  of  probate,  (hould  be  paid  out  of  the 
real  eftate,  and  the  teftator  then  gave  his  per- 
fonal eftate  to  his  wife,  except  a  leafehold  eftate 
in  Stockport^  which  he  gave  to  another:    the 
heir  was  an  infant.     The  Court  has  never  gone 
the  length  of  faying,  that  in  fuch  a  cafe  the 
real  eftate  is  not  particularly  appropriated;  and 
from  that  very  appropriation  the  perfonal  eftate 
is  exempt.     Fully  acquiefcing  in  the  Duke  of 
Ancajler  v.  Mayer,   I  am  perfectly  fatisfied, 
that  I  am  warranted  in  holding,  that  this  per- 
fonal eftate  is  given  to  B  exempt  from  the  pay* 
ment  of  debts. 

In  Brummel  v.  Prothero  {m)A  devifed  all  his 
manors,  &c.  with  their  and  every  of  their  ap- 
purtenances, unto  B  and  to  his  heirs  in  truft; 
in  the  firft  place,  to  the  ufe,  intent,  and  pur- 
pofe,  that  his  mother  C  (hould  pay  all  his  juft 
debts,  and  alfo  to  and  for  the  ufe,  intent,  and 
purpofe,  that  his  mother  and  her  affigns  (hould, 
after  his  deceafe,  receive,  out  of  all  and  every 
his  manors,  &c.  an  annuity  or  rent  charge  of 

(«)  3  Vcz.  Jun.  III. 

3  M  2  120i- 
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120/.  and  to  and  (ot  this  farther  iife»  intent, 
and  pmpc^  that  his  four  fifters  of  the  half 
Uood  then  lirii^  and  their  afligns,  (hould, 
fifom  and  immediately  after  the  deceafe  of  the 
fbrvivor  c^  him  and  his  mothert  during  their 
refpeAive  natural  lives,  have,  receive,  and  take, 
out  of  all  and  every  the  iaid  manors,  &c.  an 
annuity  or  rent  charge  of  200/.  in  equal  ihar» 
and  pn^XMtions,  with  powers  of  diftrefs  and 
entry ;  and  as  to,  for,  and  concerning,  aU  and 
every  the  iaid  manors,  &c.  fircKn  and  inune- 
diately  after  his  deceafe,  charged  and  charge* 
able  as  aforefaid,  to  the  ufe  of  his  brother  D  and 
his  iflue  in  ftridi  (ettlement,  remainder  to  the 
ule  of  his  half  brothers  K  and  F^  and  theii 
iifue,  fucceffively,  in  the  fame. manner,  remain- 
der to  the  ufe  of  his  laid  fifters,  and  their  heirs, 
as  tenants  in  common^  and  he  dire&ed  his  iaid 
brothers  of  the  half  blood,  and  their  iffue, 
when  in  pofleflion,  to  take  the  name  of  ^; 
kfUy  he  gave  and  bequeathed  unto  his  faid 
brother  D  aU  his  monies,  goods,  chattels,  rig^ts^ 
credits,  perfonal  eflatc  and  effeds,  whatfbevei 
and  wherefoever,  and  he  appointed  his  faid  bn>^ 
ther  fole  executor. 

The  bill  was  filed  by  bond  creditors,  and  the 
queflion  was,  whether  the  real  or  the  perfonal 

eftattf 
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cftate  fhould  be  firft  applied  in  the^  difcharge  of 
the  debts. 

Mafter  of  the  Rolls.     I  (hall  not  determine 
it  now ;  I  will  look  at  the  will  very  carefully  j 
but  I  will  ftate  the  principles  that  will  guide  my 
determination.     Firft,  I  will  not  look  out  of 
the  will  as  to  the  ftate  of  his  affairs  ^  I  (hall  not 
he  guided  by  the  conlidcration,    whether   he 
could  or  could  not,    under   certain  circum- 
fbmces,  have  intended  what  might  or  might 
not  have  been  inferred  from  the  fame  will  un- 
der other  circumftances.     Secondly,  as  to  the 
irrefiftible  inference,   I  do  not  know  what  is 
meant  by  that :  I  admit  it  muft  be  fuch  an  in- 
ference, as  leaves  no  doubt  upon  the  mind  of 
the  perfon  who  is  to  decide  upon  it :  it  muft 
be  irrefiftible  to  my  mind :  it  need  not  be  fuch, 
that  no  man  alive  can  doubt  it :  but  it  muft 
not  be  a  cafe  of  prefumption ;  for  then  we  (hall 
get  into  the  mi(erable  way  of  explaining  it  by 
evidence:  it  is  not  like  the  cafe  between  the 
executor  and  the  next  of  kin,  where  the  refidue 
is  not  difpofed  of,  which,  I  fay,  is  only  whe* 
ther  the  teftator  did  or  did  not,    upon   the 
whole,  intend,  at  the  time,  that  the  executor' 
Should  take  it :  that  may  be  explained  by  evi^ 
dence  s  this  cannot ;  but  muft  ftand  upon  the 

3  M  3  will. 
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'^  *  icr^  irs,  I  izr  i!ir^  cn^s  upon  ibcfc 
•iri5  •*  I  j^'ll  zjiikz  1*1  z:-i  ;\Ji  diCts  ihaii  be 
if  zzr-  rsl  ciLiTi""  ihar,  I  take  it, 
zed  zi  jrr  Iz  ^zrca  the  red  eftate 
inly-  Tierr  -jns  x  CL.i  cc  C-:  tz*/  r.  llough^ 
iz.  lie  aiicirjL:r,    iz.  w'lici  the  words  were 


Tzl^  h  a  caic  which 
xItt  lrx¥e  happened.  1 
r:::  ^  re  rerfir^rlj  -Jirn^sri,  iser'jte  I  decide,  that 
tiie  zcrJLzsl  iiiiie  2  ciirzrccd.  la  the  Duke 
cf  ^  :/j  fr-  r.  Mzjfr'  the  Lxds  Commiffioncrs 
^ere  liiisfai,  Lcri  T^ix-lir  was  not;  and  he 
Gid,  nichizg  tut  abf:Luce  Utistiaion  fliould 
iaducc  h:zi  to  ciiziri  the  peilCKial  eflate.  Ir- 
ic£:libie  izferecce  is  not  neceflary  even  in  the 
cale  of  an  heir  at  law.  In  the  ksown  cafe  of  a 
deriic  to  the  heir,  arter  the  death  of  the  wife, 
the  Iniereoce  is  not  irrehilible;  if  it  is  to  a 
foanger,  there  is  no  inference. 

On  a  fubiequent  day  his  Honour  (aid,  my 
determination  in  this  cafe  is  dire^^Iy  the  reverfe 
of  the  laft ;  for  I  am  clearly  of  opinion,  it  is 
not  fufficient  to  exempt  the  perfonal  eftate 
from  the  debts.  I  have  looked  very  attentively 
tt  the  will,  that  the  party  (hould  not  think  it 
a  hard  determination,  becaufe  different  from 
the  Uft.  There  is  a  very  wide  diiFercnce  be- 
tween 
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tween  thfe  two  cafes.  This  is  ftripped  of  every 
circumftance,  except  that  of  a  devife  to  a 
truftee  for  the  payment  of  debts,  and  a  general 
bequeft  of  the  pcrfonal  eftate  to  the  executor. 
There  is  no  one  cafe  fince  French  v.  Cldchefter  {n\ 
the  firft  upon  the  fubjeft,  in  which  fuch  words 
as  thefc  have  been  alone  fufficient  to  exempt 
th«  perfonal  eftate.  It  has  been  over  and  over 
again  decided,  that  fuch  words  are  not  fufficient 
to  raife  fuch  a  demonftration  as  Lord  Thurlow 
fays  is  neceflary, 

A  real  eftate  defcended,  fhall  exonerate  a 
real  eftate  encumbered.  This  is  a-  queftion  as 
to  marftialling  aflets,  and  generally  refolves  it- 
felf  into  a  queftion  of  intention,  either  exprefs 
or  implied. 

•  The  firft  cafe  we  meet  with  of  this  kind  is 
that  of  Gallon  and  Hancock  (o).  There  the 
defendant's  late  huft)and,  being  feifed  in  fee  of 
an  eftate,  and  having  borrowed  a  fum  of  mo- 
ney, gave  a  bond  for  it,  dated  May  12,  1724, 
and  a  mortgage  for  the  fame  fum,  on  the  13th 
of  June  following ;  and  on  the  1 1  th  December^ 

<ff)  B'ltfra. 

{p)  Galton  n).  Hancock,  2  Atk.  424.  ntld  S.  C.  Ridg- 
way*8  Rep.  301. 

3M4  1728, 
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1728,  made  his  will,  by  which  he  devifed  the 
eflate  in  fee,  which  he  h^d  thus  mortgaged, 
and  alfo  an  eftate  for  three  lives,  to  the  defen- 
dant his  wife,  and  made  her  fole  executrix.  In 
1 734,  the  teftator  purchafed  one  moiety  of  the 
reverfion  in  fee  of  the  life-hold  eftate^  and  the 
other  moiety  in  1 737,  and  died  foon  after  with- 
out making  any  alteration  in  his  wiU* 

A  bill  was  brought  by  the  heir  at  law  (p),  to 
have  the  deeds  and  writings  of  the  leafehold 
eftate,  the  reverfion  in  fee  of  which  was  pur- 
chafed by  the  teftator,  after  making  his  will, 
and  for  an  account  of  the  perfonal  eftate ,  the 
heir  infifting,  that  the  eftate  defcended  was  not 
liable  to  pay  the  mortgage,  and  endeavouring 
to  throw  the  burden  upon  the  defendant,  to 
be  difcharged  out  of  the  perfonal  aftets^  and  if 
thofe  Ihould  be  deficient,  out  of  the  eftate  de- 
vifed to  her.  For  the  wife,  it  was  argued,  that 
if  the  perfonal  eftate  was  not  (ufiicient  to 
pay  the  mortgage,  the  eftate,  defcended  upon 
the  heir,  ftiouid  make  up  the  deficiency,  and 
the  eftate  devifed  to  the  wife  fliould  not  be  af- 
fected, while  the  real  affets  were  fufficient. 

On  the  firft  hearing  of  the  caufe.  Lord  Hard- 
xvkke  obferved  fgjj  that  it  having  been  admit- 

(p)  Galton  or.  Hancock^  z  Atk.  424.  ovV.S.  C.  Ridg- 
way'$  Rep.  301.  (j)  Itid. 

ted, 
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ted,  that  the  purchafing  the  reverfion,  after 
making  the  will,  was  clearly  a  revocation,  pro 
iantoy  the  main  queftion  was,  whether,  where 
.  a  real  eftate  was  devifed  with  an  incumbrance, 
and  another  defcended  upon  the  heir,  the  de- 
vifee  was  entitled  to  have  the  eftate  exone- 
rated ? 

His  Lordfliip  was  of  opinion,  that  thedevifec 
was  not  lb  entitled  in  a  court  of  equity  (r). 

No  precedent  had  been  cited  to  him  where 
it  had  been  fo  determined,  or  where  the  very 
point  had  come  dire^ly  before  the  court  {s\ 

This  was  a  cafe  where  the  teftator  himfelf 
had  laid  a  real  burden  on  the  lands  devifed  (0> 
and  quite  different  from  the  cafe  of  a  general 
bond-debt,  to  the  payment  of  which  the  per* 
fonal  eftate  (hoidd  be  applied  firft.  The  mort« 
gaging  it  was  a  material  circumftance,  for  how 
could  a  court  of  equity  fay  that  the  teftator 
did  not  intend  it  ftiould  pafs,  cum  onere^  when 
there  was  fo  ftrong  a  prefumption  that  he  did  ? 
that  an  heir  at  law,  who  had  an  eftate  defcend* 
ed  upon  him,  was  to  be  confidered  in  the  fame 

(r)  Galton  <v*  Hancock,  2  Atk.  424.  a»V.  S.  C.  Ridg« 
way's  Rep.  301*  {/)  Und^  ij)  Hid. 

light 
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light  as  if  the  eftate  had  been  adtually  given  to 
him ;  and  there  was  no  colour  to  fay  (even  lay- 
ing afide  the  expreffion  of  an  heir  at  law  being 
a  favourite  of  a  court  of  equity)  that  a  devifec 
fliould  be  preferred  to  him  in  equity. 

But,  upon  a  rehearing,  his  Lordrtiip  changed 
his  opinion,  on  the  grounds  that,  before  the 
ftatute  of  fraudulent  devifes,  which  gave  a  re- 
medy to  fpecialty  creditors  againft  devifees,  the 
remedy  was  againft  the  heir  only ;  at  common 
law  the  devifee  was  not  liable  to  the  demand, 
becaufe  the  defcent  was  broke ;  and  the  rule  of 
equity,  before  the  ftatute,  did  not  differ  from 
the  rule  of  law,  unlefs  there  was  fome  particu- 
lar circumftances  in  the  cafe ;  that  the  ftatute 
made  no  difference,  as  between  the  heir  and 
devifee,  the  fraud  provided  for  thereby,  being 
only,  fuch  as  went  to  defeat  the  creditors,  and 
no  favour  was  thereby  intended  to  heirs  at  law. 
The  enafting  claufe  made  wills  void  againft 
fuch  creditors,  but  left  the  law  ^s  it  was  before, 
as  to  heirs.  Then,  as  in  cafe,  before  the  ftatute, 
there  had  been  a  general  debt  by  bond  or  cove- 
nant, wherein  the  heir  had  been  bound,  with- 
out any  mortgage  to  fecure  it,  the  heir  muft 
have  difcharged  it,  and  could  have  had  no  con- 
tribution from  the  devifee  j  fo,  fince  the  ftatute, 

fatisfaAion 
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fetisfadion  (hould  be  firft  made  out  of  aflets 
defcended  upon  the  heir  at  law,  and  if  that 
(hould  prove  deficient,  but  not  otherwife,  then 
the  devifed  eftate  (hould  be  liable.    That  "there 
being  a  mortgage,  would  make  no  dliference; 
for  a  mortgage  was  a  debt  by  fpecialty,  and  the 
land  only  regarded  as  a  pledge  or  fecurity  for 
the  money.   That  on  the  fame  principle,  which 
induced  the  court  to  direft  the  perfonal  eftate 
to  be  applied  in  payment  of  fpecialty  debts,  in 
favour  of  the  heir,  it  raifed  an  equal  equity  in 
favour  of  a  devifee,  circumftanced  as  in  the  pre- 
fent  cafe.     By  the  will,  the  land  was  given  to 
the  wife,  but  the  mortgagee  might  take  his 
remedy  againft  the  devifee,  or  the  heir,  at  his 
ele(flion ;  but  as  in  a  cafe  between  the  heir  and 
the  executor,  the  eleftion  of  the  creditor  would 
not    determine   which   ought   properly   to   be 
charged,  or  vary  the  right  as  to  the  funds,  fo 
neither  could  determine,  as  between  the  heir 
and  the  devifee  ^  but  the  devifee  would  be  en- 
titled to  ftand  in  the  place  of  the  creditor,  in 
this  cafe,  as  the  heir  would  to  ftand  in  the 
place  of  the  creditor  dn  the  other,  and  to  be 
exonerated  by  him  for  what  he  had  di(burfed. 
Then  the  court  would  not  put  the  parties  to 
this  circuity,  but  give  the  devifee  the  benefit 
dire<5lly  againft  the  heir  at  law. 

But 
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But  another  point  was  raiied  in  the  cafe  ot 
Gal  ton  and  Hancock,  between  the  heir  and  de*' 
vifee,  where  there  was  a  general  chaige  df  debts. 
And  the  anfwer  of  Lord  Hardwicke  to  the  ar- 
gument on  the  efFeft  of/nch  geiieral  charge^ 
laid  the  foundation  forfartherdiilinftions,  which 
have  been  taken  up  and  eftablilhed  in  fubfe*- 
quent  cafes.  His  Lord(hip  confidered^cA  ^e- 
neral  charge,  as  affording  no  ulterior  inference 
beyond  that  in  favour  of  creditors. 

It  was  fpecdily  difcovered,  that,  if  this  con- 
clufion  of  Lord  Hardwicke,  upon  the  circum- 
ftance  of  a  general  charge,  was  well  founded,  it 
would  neceffarily  follow,  that  where  a  teftator 
made  fuch  a  general  charge,  and,  fubjcd  there- 
to, devifed  the  whole  of  his  eftates  from  the 
heir,  and  afterwards  acquired  other  eftates, 
which  he  permitted  to  defcend,  the  defcendcd 
eftates  would  be  firft  liable,  notwithftanding 
the  charge ;  and  this  is  alfo  a  point  neceflarily 
implicated  in  the  general  point  decided,  in  the 
cafe  alluded  to  j  for  on  this  ground,  fuch  charge 
;makcs  no  difference,  as  between  the  heir  and 
devifee,  but  only  improves  the  condition  of  the 
creditors,  by  giving  them  a  particular  (pecific 
fund,  to  which  they  may  refort  in  the  firft  in- 
ilance,  but  it  leaves  the  queftion,  as  to  who 

aiali 
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0)aU  ultimately  bear  the  burden,  open;  and 
then  equity  fteps  in,  and  fixes  it  upon  the  heir, 
as  having  in  relation  to  the  teftator  a  permiflioh^ 
not  a  pofitive  benefit,  and  therefore  having  9* 
weaker  equity. 

The  cafe  of  Winde  and  Clarke  turned  upoa 
this  principle  {u).  There  C  died,  feifed  of  feve- 
ral  real  eftates,  and  poflefled  of  perfonal  efkate,  • 
having  made  his  will,  and  thereby  diredted,  that 
ail  his  juft  debts  (hould  be  paid,  and  charged 
all  his  eftate,  real  and  perfonal,  with  the  pay- 
ment of  the  fame,  and  fubjeft  thereto,  he  de* 
vifed  all  his  real  eflate  to  his  wife  in  fee,  and 
appointed  her  fole  executrix.  The  teflator  pur* 
chafed  additional  eflates,  between  the  time  of 
making  bis  will  and  his  death,  which  defcended 
to  his  heir  at  law.  The  debts  of  the  teflator 
exceeded  the  value  of  his  perfonal  eftate,  and, 
on  a  bill  filed  by  the  creditors,  the  queflion 
was,  which  eftate  (hould  be  firfl  applied,  the 
eflate  defcended,  or  the  eflate  devifed  ?  and  jit 
was  decreed  at  the  Rolls,  that  after  application 
of  the  perfonal  fund,  the  defcended  eflate  fhouM 
be  applied,  previous  to  the  devifed  eftate  in  ik^ 
tjisfa^ion  of  the  debts. 

4m)  Cited  a  Bro.  Rep.  Cliu  26U 

So, 
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So,  where  T  (eifed  in  fee  of  confiderable  real 
cftates  (y),  fubjeft  to  a  mortga^  to  P,  made  his 
will,  and  thereby,  as  to  his  worldly  eftate,  either 
real  or  perfonal,  after  payment  of  his  debts  and 
funeral  expences,  gave  and  difpofed  thereof  in 
manner  following :  He  gave  to  his  fifter  Z,  an 
annuity  for  her  life,  to  be  paid  to  her  by  the 
perfon  or  perfons^  who,  for  the  time  being, 
fliould  be  feifed  of  his  real  eftates  under  his 
wilU  and  he  alfo  gave  feveral  pecuniary  lega- 
cies, and  he  charged  and  made  chargeable  all 
his  real  and  perfonal  eftates  (except  part  of  his 
perfonalty  given  as  heir-looms)  with  the  pay- 
ment of  his  debts  and  legacies  aforefaid ;  and, 
fubjeft  thereto,  he  devifed  all  his  manors  of  W 
and  F,  and  all  his  real  eftates  in  the  counties 
of  AS'and  M  (which  were  all  the  real  eftates  he 
had  at  the  time  of  making  his  will)  to  his  ne« 
phew  R  L  for  life,  on  his  obtaining  the  Kill's 
licence  to  bear  his  name  and  arms,  remainder 
to  his  firft  and  other  fons,  in  ftrift  fettlemcnt, 
remainder  over ;  and  he  gave  feveral  articles  of 
perfonal  eftate,  to  be  enjoyed  as  heir-looms  by 
the  devifees  of  his  real  eftate,  and  as  to  all  the 
reft  of  his  perfonal  eftate,  fubjeft  to  the  pay- 
ment of  his  debts,  legacies,  and  funeral  ex- 

(o/)  Da  vies  v.  Topp,  2  Bro.  Cli.  Rep.  524. 

pences, 
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pences,  he  gave  the  fame  to  his  nephew  R  L^ 
and  appointed  him  executor  to  his  will.     After 
making  his  will,  the  teftator  purchafed  a  free- 
hold eftate  at  F.     A  bill  was  brought  for  an 
account,  and  application  of  the  perfonal  eftate 
in  payment  of  debts  and  legacies,  and  in  cafe 
the  perfonal  eftate  (hould  not   be  fufficient, 
then  to  eftablifti  the  will,  and  to  have  the  de- 
ficiency raifed  by  fale  or  mortgage  of  a  compe- 
tent part  of  the  real  eftate.     And  an  account 
was  diredted,  and  the  perfonal  eftate,  not  fpe- 
cifically  bequeathed,  was  ordered  to  be  applied 
in  payment  of  the  debts,  legacies,  and  funeral 
cxpences,  in  a  courfe  of  adminiftration ;  but  in 
cafe  fuch  perfonal  eftate  ftiould  not  be  fufficient 
for  the  payment  of  the  teftator's  debts,  his  Ho- 
nor declared,  that  the  deficiency,  as  to  what 
Ihould  be  remaining  due  to  the  mortgagee,  and 
'the  other  fpecialty  creditors,  ought  to  be  raifed 
by  fale  or  mortgage  of  the  real  eftate,  defcended 
to  the  heirs  at  law ;  and  the  real  eftates  devifed 
by  the  will,  were  not  direfted  to  be  applied  to 
the  payment  of  the  teftator's  debts  and  lega- 
cies^ until  all  the  other  funds  were  exhaufted ; 
and  this  decree  was  affirmed  on  appeal  to  the 
Chancellor. 

But, 
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But»  where  there  was  a  particular  charge  fef 
the  payment  of  debts ;  as  where  a  teftator,  being 
in  pofleflion  of  two  eftates,  devifed  one^  chained 
with  a  term  for  that  purpofe,  the  devifed  eftate 
was  held  to  be  iirfl  liable* 

Thus>  where  an  eilate  was  made  fubjeft  to  a 
five  hundred  years  term,  by  the  owner*s  will  {x\ 
for  the  payment  of  debts,  and  other  lands  de- 
fcended,  Lord  Hardwicke  held,  that  the  edate 
(b  fubjeded  mud  firfl  be  applied,  before  the 
creditors  could  come  upon  the  eftate  defcended 
on  the  heir  at  law :  his  Lordfhip  obferving, 
that  if  a  teflator  has  created  a  particular  trufb 
out  of  particular  lands,  and  fubjefted  to  that 
truft,  devifed  it  over,  the  devifee  can  take  no 
benefit  but  of  the  remainder,  after  the  whole 
burden  upon  it  difcharged  >  and  as  to  that,  the 
heir  at  law  Hood  in  a  better  place  than  the  de« 
irifee  did. 

And  I  prefume  the  fame  inference  would  fd^ 
low,  if  a  perfon  feifed  of  three  or  four  eftates» 
devifed  one  eflate  fpecifically  for  the  particular 
purpofe  of  paying  his  delfts ;  that  eilate  would 

(x)  Povris  <v,  Corbett^  aUoi  Corbet!  <i;.  Kynafton^  3  Atk. 
5S6. 

%  be 
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be  firft  applied,  even  in  favour  of  the  heir ;  for 
thefe  are  queftions  of  intention;  Then,  "  what 
**  is  the  inference  furnifhed  by  the  circum- 
"  ftances  in  thefe  cafes  ?  It  is  this :  Where  a 
"  tefbitor  gives  the  whole  of  his  eftate,  at  the 
**  time  of  the  devife,  fubjeA  to  a  general 
•*  charge,  he  means  to  give  the  devifee  all  that 
V  can  be  faved  of  his  affairs,  after  payment  of 
his  debts^  If  he  afterwards  becomes  pof- 
feffed  of.  an  eftate  by  devife  or  purchafe^ 
thus  much  is  clear,  by  charging  his  eftate 
with  payment  of  his  debts,  it  could  not  be 
in  his  contemplation  to  charge  an  eftate, 
which  he  actually  gave,  in  favour  of  an  eftate 
**  which  he  had  not.  In  fuch  cafe,  the  eftate 
•*  defcended  cannot  be  flated  as  the  objcdt  of 
**  his  intention  to  exempts  But  if  a  teftator 
*^  has  two  eftates  when  he  makes  his  will,  and 
•*  charges  one,  either  generally,  or  by  creating 
^  a  term  thereout,  the  inference  is,  that  he 
••  means  to  exempt  the  other/* 

The  cafe  of  Donne  and  Lewis  is,  aaothet  in- 
ftance^^y/,  (hewing,  that  whether  the  intention 
was  to  charge  the  eftate  fpecially  or  generally ; 
that  is,  whether  the  teftator  has  felefted  any 
part  of  his  eftates  which  by  his  will  (hould  be^firft 

fyj  2  Bro-  Rep.  Chan.  2S7#  * 

3  N         ^  applied, 
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applied,  or  whether  the  charge  is  only  to  fub« 
jedt  his  eftates  to  the  payment  of  bis  debts^ 
which  otherwife  perhaps  could  not  be  applicable 
to  them ;  is  the  main  queftion  on  fuck  occa- 
fions. 

In  that  cafe,  L  made  his  will  (2),  and  thereby 
defired,  that,  all  his  juft  debts,  funeral  espences, 
and  the  chai]ge  of  proving  his.  will,  might  be 
paid  as  foon  as  convenient  after  his  dcceafe, 
and  gave  and  bequeathed  to  his  wife  SL  the 
fum  of  20o/«  and  alfo  feveral  Q>ecific  parts  of 
his  perfonal  eflate.  He  then  devifed  to  the 
faid  SL^  and  to  TLy  and  /  Bj  and  to  the  fur- 
vivor  of  them,  and  the  heirs,  executors,  and 
adminiftrators  of  fuch  furvivor,  according  to 
their  refpe^tive  eflates  and  interefts  therein,  aU 
his  freehold,  copyhold,  and  leafehold  eflates 
(not  thereinafter  particularly  bequeathed)  to^ 
gether  with  all  his  ready  money,  and  book- 
debts,  which  fliould  be  due  and  owing,  to.him 
at  the  time  of  his  deceafe,  in  or  upon  account 
of  his  feveral  trades^r  employments  of  a  builder 
and  feather^merchant,  upon  truft,  that  they  the 
faid  SL,TL,  and  /  jB,  8[c.  Ihould  caUcft  and 
receive  the  faid  book-debts,  and  fell  and  difpofc 

{z)  Donne  'v.  Lewis,  2  Bro.  Rep,  Cb«  257.  a  vid.  Man* 
lung  <v.  Spooner^  3  Ycz.  Jan.  1 14. 

of 
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of  his  freehold,  copyhold,  and  leafehold  eftates, 

•  •  '  ' 

and  out  of  the  money  arijing  thereby ^  pay  and 
difcharge  all  his  debts  and  legacies  whatfoever 
(except  the  debts  fecured  by  mortgage  of  the 
eilates     thereinafter    fpecifically    bequeathed^ 
which  were  to  be  paid  and  difcharged  by  the 
devifees  of  thole   ^ftates   refpeftjvely ) .  and  in 
cafe  the  money  fo  to  be  raifed  by  his  faid  truf- 
ttts^  (honld  not  be  fu&icient  to  difcharge  the 
faid  debts  and  legacies,  then  he  willed,  that 
the  d^ciency  Jhoxild  be  charged  on  thefev^ral 
ejtates  thereinafter  given,  or  bequeathed  to  or 
for  the  Ufe  of  his  three  fons  and  two  daughters 
reflectively y  and  that  one-fifth  part  of  fuch 
dfjiciencyy  with  intereft  thereon^  at  dwo  per 
cent,  from  the  time  of  his  deceafe,  fhould  be 
paid  by  each  of  his  faid  fons  and  daughters^ 
'He   then  proceeded  to  devife  very  fuljy  and 
particularly  to,  or  in  trull  for,  his  five  children, 
refpeiflively,  five  feveml  efliates ;  four  of  which 
were  leafehold,  the  other  freehold,  and  three 
of  the  leafehold  eftates  were  fubjeft  to  mort* 
gages  or  other  incumbrances;   but  in  cafe  it 
ihould  be  neceffary  to  pay  off  and  difcharge 
the    mortgages,   or  other  incumbrances  upon 
any  parts  of  his  eftates  before  the  trufts  there- 
by created,  concerning  fuch  eftates  relpedive- 
ly^  Ihould  be  fully  executed  and  determined, 

3  N  2  the 
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the  faid  teftator  thereby  impowered  and  di- 
reded  his  (aid  truftees,  and  th^  funrivoF  of 
them»  8(c.  as  the  cafe  might  reqijure,  to  fell 
and  difpofe  of  fuch  rerpe&ive  eftates,  in  the 
bed  manner  they  were  able,  and  after  payment 
of  all  charges,  incumbrances,  and  ezpences 
thereon,  lay  out  and  inveft  the  tefidue  of  the 
money  to  arife  by  fuch  iale,  in  the  purcbaie  of 
government  fecurities,  in  the  names  or  name 
of  his  faid  truflees,  or  the  furvivor  of  them,  or 
the  heirs,  executors,  or  adminiftrators  of  fuch 
furviyor,  as  the  cafe  might  require,  to  and  up- 
on the  like  ufes  and  trufts  as  were  thereby  ex- 
preffed  and  declared,  of  and  concerning  fuch 
efbites  refpeftively,  or  to  fuch  of  the  laid  ufes 
and  trufts  as  (hould  be  then  exilling  and  ca- 
pable of  taking  efFed.  And  the  faid  teftator 
gave  all  the  reft  and  refidue  of  his  eftates,  real 
and  perfonal,  of  what  nature,  kind,  or  quality 
foever,  unto  and  among  all  and  every  his  thre^ 
fons  and  two  daughters,  in  equal  proportions, 
fliare  and  (hare  alike ;  and  the  faid  teftator 
made  the  faid  SL,TL,znd  I B,  executors  of 
his  will* 

A  bill  was  filed  to  have  the  trufts  of  this  will 
performed,  and  for  the  neceffary  accounts.  The 
Mafter  made  his  report,  by  which  it  appeared^ 

that 
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that  the  general  perfonal  eftate,  together  with 
the  truft  fund,  confifting  of  the  leafehold  pre- 
mifes,  riot  Ipecifically  bequeathed  (for  in  faft, 
the  teflator  had  no  copyhold  eftates  whatfo* 
ever,  and  no  freeholds,  but  thofe  Ipecifically 
deviled)  and  the  ready  money  and  book-debts 
were  not  nearly  fufficient  to  pay  the  debts, 
which  amounted  to  upwards  of  5000/.  befides 
thofe  ipecifically  charged  on  the  devifed  eftates, 
and  that  the  legacies  amounted  to  2000/.  It 
alfo  appeared,  that  the  tejiator  purchafcd  a 
fmall  freehold  eftate^  after  the  time  of  making 
his  will,  which  was  worth  about  300/.  and  which 
therefore  defcended  on  his  eldeft  fon  ^nd  heir  at 
law. 

The  fingle  queftion  was,  whether  the  de- 
fcended  eftate  (hould  be  applied  in  payment  of 
the  debts  and  legacies  (there  being  fpecialty 
debts,  in  fadt  much  beyond  the  amount)  in 
preference  to  tlic  truft  fund  devifed  for  that 
purpofe,  or  before  the  fpecific  devifees  (houl4 
be  called  upon  for  their  contribution  according 
ta  the  direftions  of  the  will  ? 

Ef  per  Lord  Thurlow  (a),  the  queftion  will 
always  be  this,  and  the  only  one  that-  can  re- 

(/t)  Etvid.  Manning  f^.  SpooQcr>  3  Vez.  Jun.  114. 

3  N  3  concile 
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concile  all  the  cafes :  Are  the  terms  of  the  will 
only  a  general  indication,  that  the  teftator  means 
to  fubjeft  his  property  to  his  debts,  and  not  to 
be  a  knave  (as  many  of  the  cafes  treat  the  man 
who  does  not)  or  does  he  mean  more,  and  to 
make  a  particular  provifion  for  the  purpofe  i 
It  is  unneceffary  to  enlarge  on  the  point  of  the 
mortgage  debts,  for  he  has  provided  for  the 
payment  of  them  in  fo  diftinft  a  manner,  that 
even  the  cafe  of  Serle  and  St.  Eloy^  could  never 
touch  this  cafe  (6).  They  are  dear  dedudions 
from  the  property  devifed.  But  the  queftion 
arifes  more  on  the  general  provifion  for  debts « 
There  are  two  provifions,  confifting  of  his  ready 
money  and  book-debts,  and  alfo  fome  leaie* 
bold  eftates,  which  very  probably  were  an  enu- 
meration of  all  his  perfonal  eftate  not  othervnfe 
ipeciiically  difpofed  of;  the  next  was  a  con* 
tribution  &om  the  devifees.  The  fuppofed  in- 
tention to  be  imputed  to  the  teitator,  is»  that 
he  means  to  exempt  Whiteacre^  where  he 
charges  Blackacre ;  but  this  cannot  be  appli^ 
cable  to  Greenacre^  which  he  had  not  until 
afterwards.  But  the  fallacy  is,  that  there  is  ho 
intention  in  faft,  either  as  to  Whiteacre  or 
Greenacrey  but  only  as  to  Blackacre  \  and  he 
Jeaves  both  the  others  quite  clear  of  his  intenL«^ 

tion. 
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tion,  which  does  not  apply  at  all  more  to 
Gretnacre  than  to  Whiteacre^  he  being  totally 
filent  as  to  both.     And  you  mud  execute  hts 
intention  as  to  Blackacre ;  and  if  Biackacre  is 
not  fufficienty  the  juftice  of  the  cafe  wjU  be 
executed^  as  to  creditors,  notwithftanding  his 
intention,  and  only  under  the  common  prin-^ 
ciples  of  law.     Therefore,  the  legacies  would 
not  be  chai]ged  on  the  defcended  eftate  diredly, 
but  it  muft  be  done,  if  at  all,  by  circuity.     la 
this  point  of  view  then,  is  there,  in  this  will, 
Aich  an  expreffion  of  intention^  with  regard  to 
the  devifed  eftates,  as  to  affed  a  property,  which 
the  will  takes  no  manner  of  notice  of,  or  is  it  a 
diiie<5tion  how,  and  out  of  what  funds,  the  debts 
and  legacies  (hall  be  paid  ?   He  directs  all  the 
trujl  fund  to  he  converted  into  money,  and  to 
he  applied,  Sic.  ^nd  he  gives  intereft  at  five 
pounds  per  cent,  on  the  legacies  fipom  his  death, 
which  is  beyond  the  ordinary  courfe  of  this 
Court,  and  the  intention  ufually  imputed  to 
teftators.     Having  charged  thefe  eftates  fpe^ 
daily,  it  is  impoflible  to  execute  this  purpofe 
without,  by  confequci)ce,  exempting  the  cftate 
defcended.     In  this  view,  I  take  it  to  be  con- 
fident with    the  cafes   of  Davies  and   Topp, 
Wride  and  Clark  (c),  Corbet t  ^nd  Kynafion 

3  N  4  Poxvis 
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Powis  and  Corbett  [d)  and  Galton  and  Hancock 
{e)  (though  there  was  a  difference  in  thofe  cafes 
as  to  the  confequence  of  thofe  principles)  to  (ay, 
that  the  tnift  fund  mufk  be  firfl  applied,  and  if 
that  is  deficient,  as  it  appears  to  be,  then,  that 
the  dqvifees  mud  contribute  in  fiff hs,  bdbre  the 
eftate  defcended  can  be  called  upon, 

On  the  whole,  therefore,  the  rule,  as  to 
the  order  of  affeding  aflets  in  fuch  cafes,  is 
this  (/) :  Firft,  that  the  general  perfonal  eftate 
is  to  be  applied.  Secondly,  ordinarily  ipeak* 
ipg^  eftates  devifed  for  paynient  of  debts. 
Thirdly,  eftatcs  defcended.  Fourthly,  cftates 
fpecifically  devifed,  even  though  they  are  ge^ 
nerally  charged  with  the  payment  of  debts. 

.And  if  one  pyrchafe  an  eftate  fubjeft  to  a 
mortgage,  his  perfonal  eftate  will  not  be  liable 
to  exonerate  the  real  eftate  from  payment  of 
the  mortgage  debt,  although  he  covenant  with 
the  vendor  to  pay  the  mortgs^e,  and  indem- 
nify him  from  all  cofts  and  charges  in  refpeft 
of  it. 

Thus,  where  B  agreed  to  purchafe  an  eftate 
^  oi  Ay  which  was  then  fubjeft  to  a  mortgs^e 

{d)  Supra.  {/)  Supra. 

(f)  Per  Lord  Thurlow^  t  Brow.  Rep.  Chan.  263. 

of 
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of  2000/.  to  D  fg)y   and  accordingly  by  in- 
denture of  leafe  and  releafe  between  A  of  the 
one  part,  and  B  of  the  other  part,  reciting  the 
mortgage,  and  that  B  had  contracted  with  A 
for  the  purchafe  of  the  inheritance  of  the  faid 
eftate,  and  had  agreed  to  pay  the  fum  of  3500/. 
for  the  fame  in  manner  therein  mentioned,  that 
was  to  fay,  to  the  mortgagee  all  fuch  fums  as 
Ihould  be  due  to  him  upon  the  faid  mortgage, 
on  the  firft  of  May  next  enfuing,  as  alfo  to  pay 
luch  fum  of  money  as  fhould  remain  after  dc- 
du<5ting  the  money  due  on  tlie  mortgage  to  D} 
it  was  witnefled  that  the  faid  Ai  in  confideration 
thereof,  did  grant,  8Cc.  to  the  faid  B,  bis  heirs 
and  aflSgns  for  ever,  all  the  faid  premifes,  8(c. 
and  in  the  covenant  againft  incumbrances,  the 
mortgage  and  fecurities  were  excepted.     And 
the  faid  B  did  covenant,  that  he,  8Cc.  would 
wcH  and  truly  pay,  or  caufe  to  be  paid,  to  the 
faid  2),  the  faid  fum  due  in  manner  aforefaid, 
and  would  indemnify  the  faid  -rf,  his  heirs,  8Cc. 
and  his  goods  and  chattels,  Tand  and  tenements, 
from  all  cofts  and  charges,  S(c.  in  refpedt  of  the 
faid  mortgage.     J8,  after  completing  the  pur- 
chafe of  ^,  made  his  will,  and  died,  and  then 
SL  qucflion  arofc  between  his  perfonal  reprefenta- 

(g)  Twcddclv.  Twcddel,  2  Brown's  Ch.  Rep.  p.  loi. 
'152. 

tives, 
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lives,  and  the  deviiees  of  this  cftate  under  the 
wiliy  whether,  from  the  nature  of  the  contniA^ 
the  perfonal  eftate  of  B  (refpedii^  which  he  had 
made  no  difpofition  in  his  will)  was  liable  to  be 
applied  in  difcharge  of  the  mortgage?  Etpct 
Curiam^  it  is  a  clear  rule  that  the  perfonal 
efiate  is  never  charged  in  equitif  where  it  is  not 
at  law ;  and  if  not  chargeable  at  law,  there  is  no 
principle  or  cafe  in  this  court  to  warrant  its  be- 
ing chargeable  in  equity,  contrary  to  the  order 
of  the  law.  Where  it  is  a  debt  payable  by  exe« 
cutors  at  lawy  this  court  will  relieve  the  heir, 
by  turning  thechaige  upon  the  executors,  pro* 
vided  it  does  not  interfere  with  other  debts  and 
legacies,  or  any  more  fubftantial  claims  (k).  In 
refpeft  of  the  rule  of  marfhalling  aflets,  it  i& 
that  it  mud  be  a  debt  affediiog  both  the  real 
and  perfonal  eitate ;  fo  in  cafe  the  perfonal  fund 
proves  deficient,  to  enable  the  court  to  marOial 
the  afTets,  you  muft  prove  that  the  executors 
are  accountable  at  law,  and  not  in  equity.  la 
this  cafe,  the  perfotial  eftate  never  was  liable, 
either  by  aftion  againft  tlie  party  himfelf,  or 
againil  his  executors  (2). 

(h)  Vid.  Clarke  v.  Sampfon,  i  Vcz.  ipo.  et  2  Vcz.Jun^ 
65. 

(/)  nd.  Wood  *a.  Huntingfordj  infra  et  note  diftiacr 
tion. 

5  And 
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Aad  if  money  on  mortgage  be  not  properly 
the  debt  of  the  owner  of  the  mortgaged  eftate, 
that  eftate  alone  Ihall  bear  the  burthen  thereof, 
oot^ithft^nding  that  the  owners  by  his  will, 
charges  a  fpecific  part  of  his  property  with  the 
payoient  of  debts. 

Thus  (Ar),  where  a  leafehold  eftate  had  been 
mortgaged  by  the  teftator's  father  to  N^  for 
t^QoL  and  had,  fubjeft  to  that  mortgage,  de- 
volved upon  him  .on^  the  death  of  his  father ; 
afterwards  the  mortgage  was  affigned  by  the 
defire  of  the  teftator  to  H^  who  advanted  him 
dizirther  fum  of  100/.  upon  it,  and  the  teftator 
conveyed  other  eftates  as  an  additional  fecurity 
to  the  mortgagee.  The  teftator  ti>en  made  his 
will,  and  thereby  devifed  as  follows :  "  I  give 
and  devife  to  A  and  5,  their  executors,  admi- 
niftrators  and  affigns,  all  thofe  my  manors,  lands, 

• 

S(c:  in  Zr,  to  have  and  to  hold  to  them,  from 
the  titne  of  my  deceafe,  for  the  term  of  99 
years,  upon  the  trufts  herein  after  mentioned." 
He  then  gave  the  real  eftate  fubjcift  to  the 
term,  and,  in  default  of  iffue  of  his  o\yn  body, 
to  the  plaintiff  for  life,  remainder  to  his  firft 
.^nd  other  fons,  in  ftridt  fettlement,  with  re- 

|[i)  Ancafter  <&.  May.er^  i  Brown's  Ch.  Ca.  454. 

piainders 
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maindcrs  over,  and  afterwards  declared  as  fol- 
lows :  ^*  I  do  hereby  declare,  that  the  term  atid 
eftate,  Co  as  aforefaid  limited  to  them  the  (aid 
A  and  J9,  8Cc.  is  upon  the  ipecial  truft  and  con* 
fidence,  and  to  the  intents  and  puipofes  fol- 
lowing; that  is  to  fay,  upon  truft,  that  they 
the  faid  A  and  B,  SXc.  Ihall,  out  of  the  rents 
and  profits,  or  by  mortgage,  affignment  or  de* 
mife,  of  all  or  any  part  of  my  before-mentioned 
manors,  fSc.  or  any  of  them,  for  all  or  any  part 
of  the  faid  term  of  99  years,  or  otherwife  as  to 
their  difcretion  (hall  feem  meet,  levy  and  raif^ 
fo  much  lawful  money  of  Great  Britain  as  will 
be  fufficient  to  pay  and  fatisfy  all  the  debts  J 
jBkall  owe  at  the  time  of  my  deceafe^  my  funeral 
charges,  and  all  the  legacies  and  fums  of  money 
given  by  me  in  and  by  this  my  will,  and  pay 
and  apply  the  fame  accordingly.  And  my  will 
and  mind  is,  that  after  fo  much  money  (hall  be 
laifed  as  (liall  anfwer  the  purpofes  aforefaid,  to- 
gether  with  all  cofts,  jfc.  the  faid  term  (hall 
ceafe  and  determine/'  He  then  devifed  as 
follows:  "  I  give  and  devife  to  my  brother 
M  B,  his  executors  and  adminifbrators,  all  that 
the  manor  of  Eaji  and  Wejl  Deefiing^  hdden 
by  leafc  from  the  crown,  fubjeft  to  the  yearly 
rent  and  covenants  referved  in  the  faid  leafe,  and 
alfo  fubjeA  to  the  mortgage  thereon  to  N,  for 

6500/. ; 
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6500/. ;  but  in  cafe  my  faid  brother  fliall  not 
be  living  at  the  time  of  my  deceafe^  then  I 
give  the  faid  eftate  and  premifes,  with  the  ap- 
purtenances, fubjeft  as  aforefaid,  to  fuch  per- 
fon  as  (hall  be  entitled  to  the  freehold  of  my 
real  eftate  at  the  time  of  my  deceafe,  by  virtue 
of  the  aforefaid  limitations  of  this  my  will.'* 
And  towards  the  end  of  his  will  he  devifed  as 
follows :    ^  Itemj  I  alfo  give  all  my  houfehold 
goods,  and  all  other  my  goods,  chattels,  effeds, 
and  perfonal  e0:ate  whatfoever,  unto  my  faid 
brother  -Af-P,  if  he  (hall  be  living  at  the  time 
of  my  death ;  but  in  cafe  he  fliall  be  then  dead, 
I  give  and  devife  the  fame  to  fuch  perfon  as 
(hall  be  entitled   to  the  freehold  of  my  real 
eilate,  under  and  by  virtue  of  the  limitations 
in  this  my  will,''  SCc,     MB  died  in  the  life- 
time of  the  teftator,  and  the  plaintiff  became 
entitled  under  the  limitations  in  the  will  to  the 
real  eftate.     And  one  queftion  was,  whether  the 
term  bequeathed  by  the  teftator  for  payment  of 
debts  was  liable  to  difcharge  the  mortgage-debt 
on  the  leafehold  eftate  ?  Et  per  Curiam,  With 
re{pe<5t  to  the  leafehold  eftate,  the  charge  under 
which  it  came  to  the  tejlator  wa^  prior  to  his 
purchafing  it,  and  inherent  in  the  efiate,  and 
the   eftate  itfelf  was  left  liable  to  anfwer'it, 
and  neither  the  perfonal  eftate,  nor  real  eftate, 

ought 
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ought  to  be  charged  with  tliat  debt ;  for  when  sL 
man  purchafed  an  equity  of  redemption,  yirft/ec/ 
to  incumbrances,  that  fhould  be  a  real  incum- 
brance following  the  land,  and  not  a  perfonal 
one.  And  the  difference  between  an  eftate 
defcended  and  one  purchafed  was  nothing,  un- 
lefs  the  circumftance  of  purchafing  created  the 
difference,  but  that  afforded  no  argument. 
The  queftion  then  was,  whether  affighing  the 
mortgage  from  jV  to  JT,  and  covenantii^  for 
{Payment  of  debts,  altered  the  cafd,  and  made 
it  the  debt  of  the  teftator  ?  and  it  was  clear  that 
it  did  not ;  for  although  where  a  man  tranf- 
ferred  a  mortgage,  and  covenanted  for  the  poy- 
ntent  of  the  debt,  according  to  the  rule  of  laWy 
he  made  it  his  own  debt,  and  made  him/elf 
liable  to  be  fueil  upon  that  covenant ;  yet  the 
csie  of  Evelyn  v,  Evelyn  had  decided  (/^,  that 
though  he  might  be  at  law  liable,  yet  while 
there  were  real  ajjtts  fufficient  for  the  payment 
of  the  incumbrance,  they  (hould  be  applied  for 
that  purpofe ;  and  it  was  to  be  underftood,  with 
refpeft  to  fuch  tranfaftion,  that  the  party  did 
it  by  way  of  accommodating  the  chargCy  and 
not  of  making  the  debt  his  own. 

Another  qudftion  in  the  preceding  cafe  was, 

(0  Injra. 

whether. 
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yviiether,  when  the  teftntor  mortgaged  an  eftate 
of  his  own  as  an  ulterior  fecurity,  that  circum* 
ftance  would  create  a  difference?  and  it  was 
held  that  it  would  not ;.  for  nothing  made  it  his 
debt  fo  effectually  as  the  covenant  to  pay;  for 
^  it  did  ilot  create  the  debt,  but  only'  operated 

'  as  collateral  to  the  debt  (m).     A  man  mort* 

gaged  his  eflate  without  covenant,  yet  becauie 
the  money  was  borrowed,  the  mortgagee  be* 
came  a  fimpie  contra^  creditor,  and  in  that 
caie  the  mortgage  was  a  collateral  fecurity;  and 
*  i£  there  were  a  bond  or  a  covenant^  then  there 
was  a  collateral  fecurity  to  a  higher  fpecie^^ 
but  no  higher  by  means  of  the  mortgage  mere- 
ly ;  therefore  having  fecurity  amounted  to  no* 
thing: 

Again,  where  Zr(n)  being  feifed  in  fee  by 
dkfcent  of  an  eftate  at  C,  and  other  real  eftates 
both  freehold  and  copyhold,  bf  his  will  devifed 
the  eftate  at  C,  which  was  fubjed  to  a  mort- 
gage for  I  joo/«  contraded  by  his  anceftor,  and 
aifo  another  eftate,  to  be  fold;  and  charged  the 
ikme,  and  ^fo  his  perfonal  efliate  (except  y>oL 
due  on  bond,  which  was  originally  part  of  his 
wife's  fortune,  and  fpecifically  bequeathed  to 

(m)  Et  niii.  Hamilton  v.  Worley,  2  Vez.  Jun.  62. 
(uj  Lawfon  <c;.  Lawfon,  i  Bro^n.  Rep.  Chan.  58. 

her 
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her  by  the  will)  with  his  debts  and  legacies^ 
and  devifed  the  refldue  of  his*  real  eftate  in 
truft  for  his  brother  S  in  ftrid:  fettlement,  fob* 
jed:  to  a  charge  of  loo/.  a  year  to  his  wife 
upon  the  copyhold  eftate ;  and  made  his  wife 
executrix:  The  queftion  was,  whether,  under 
this  will,  the  perfonal  eftate  of  the  teftator 
fliould  be  applied  in  exoneration  of  the  reali 
towards  the  difchaige  of  the  1500/.  And  it 
was  held  by  Lotd  ThurUm  that  it  (boukl  not| 
but  that  the  fame  (hould  come  out  of  the 
eftate  originally  liable  to  it  {o).  And  this  de- 
cree was  afterwards  affirmed  in  the  Houfe  of 
Lords. 

And  here  we  muft  remark,  that  even  a  per« 
fonal  covenant  with  the  mortgagee,  to  pay 
mortgage- money,  will  not  make  the  perfonal 
aiTets  of  the  covenantor  liable  in  equity  for  it» 
where  the  money  was  originally  advanced  to 
another  perfon,  and  not  to  the  covenantor,  £»r 
the  Court  will  always  take  into  confideration 
whofe  debt  it  is,  and  make  the  perfonal  eftate 
benefited  by  the  loan,  liable  in  the  ^ft  ii 
and  not  the  fecurity. 

{o)  Frd.  7  £ro.  Par.  Ca.  stl. 


•    • 
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Thus,  where  Sir  Edward  Bagot  (p)  married 

the  daughter  and  heir  of  Sir  Thomas  Wagjlajfy 

and  for  raifing  part  of  Mifs  Wagftaff*s  portion,- 

Sir  Thoma%  mortgaged  part  of  his  eftate  for 

3500/fc  and  thert  died,  leaving  Lady  Bagot^  his 

daughter  and   htir.     Lady  Bagot  afterwards 

joined   with  her  hufband.   Sir  Edward^   in  a 

deed  and  fine,  whereby  Ihe  fettled  her  eflate 

on  her  hufband  and  herfelf  and  the  heirs  male 

of  the  body  of  her  hu(band.     The  mortgagee 

wanting  his  money,  Sir  Edward  ]ome.d  in  an  af-' 

fignment    of  the   mortgage,  and    covenanted 

that  he  or  his  wife,  or  one  of  them,  would  pay^ 

it.     Then  Sir  Edward  died,  leaving  Sir  Walter 

his  Ton  by  his  wife;  his  lady  afterwards  married 

with  the  defendant  Colonel  OughtcUy  and  died. 

And  the  queftion  being,  whether,  by  reafon  of 

the  covenant  from  Sir  Edward  Bagot  for  the 

payment  of  this  3500/.  mortgage-money,  his 

perfbnal  eOate  ihould  be  liable  to  pay  the*fame  ? 

It  was  held  that  this  covenant  by  Sir  Edward 

would  not  make  bis  perfonal  eftate  liable  to  go 

in  ea(e  of  the  mortgaged  premifes ;  for  the  debt 

being  originally  Sir  Thomas  WagftaJTs   and 

continuing  to  be  fo,  the  covenant  upon  tranf^ 

ferring  was  only  as  an  additional  fecurity,  for 

(t)  Bagot  V.  Oughton,  1  P.  Will.  347. 

3  O  thr 
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the  fitisfaAion  cf  the  knder,  and  not  intended 
to  alter  the  nature  of  the  debt..* 


k  fi3llow5  from  this  principle  that  tibe  gene* 
ral  covenant  in  mortgage-deeds,  for  quiet  en- 
joyment^ free  from  incumbrances  without  ex- 
eepting  incutnbrances — does  not  difchatge  the 
lands  from  fuch  incumbrances,,  fo  as  to  throw 
them  on  mortgagor's  perfonal  eftate  ^  it  merely 
fubje6);s  the  general  aflets  of  the  mortgagoc 
to  any  deficiency  in  the  fecurity  that  m^  be. 
occafioned  by  any  incumbrances  wha^K>ever, 
without  any  fuppoHtion  of  difcharging  the 
lands  from,  fuch  incumbrances,  but  merely  of 
indemnifying  the  mortgagee  againft  them. 

And  the  law  will  be  the  fame,  if  money  be 
borrowed  on  mortgage  by  virtue  of  a  power 
to  charge  an  eftate  $  for  in  fuch  cafe,  the  heir 
take^  the  land  cum  onere.  Therefore,  whem 
George  Evelyn  (9),  the  defendant's  &tber,. 
and  grandfather  to  the  plainttfis,  had  thre& 
fons,  Johfiy  George^  and  the  defendant  Edf 
ward  Evelyns  George^  the  father  (being  te* 
-  nant  for  life,  remainder  to  his  eldeft  fon  John^ 
in  tail  male,  of  part  of  the  premifes)  together 

(y)  Evelyn  v.  Evdyo,  aP.  Will.  659.  Sc.  Fitzgib.  i3»- 
Scl.  Ca.  Ch.  So.. 
k   i  with 
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with  fais  ddeft  fbn  /ohHy  on  the  20tfa  October , 

1 6989  by  deed  and  recovexy,  fettled  certain 

efiatet  in  ftri^  fc ttlement^  with  a  power  to 

Gti^gey  the  father^  by  deed  or  will,  to  charge 

by  latCty  mortgage,  or  othengrife,  the  premifes 

limited  to  himfeif  for  life,    with   raifing  of 

paying  any  ftim  not  exceeding  6000/.  George^  ' 

the  fiitiier,  in  purfiianc^  of  the  power,  mort* 

gaged  part  of  the  faid  land  for  1 000/.  for  the 

term  of  idco  years.  This  mortgage  afterwards, 

fay  mefne  alignments,   became^  vefted  in  Sir 

Thomas  Pope  Blunts  with  a  covenant,  from 

George  Evelyn^  the  fon,  for  payment  of  the 

mortgage^money,  and,  on  the  fame  affignment, 

£ir  ThoTAoSj  the  mortgagee,  covenanted  tote*^ 

^£&gn  to  George  Evelyn^  the  fon.     Afterwards 

iJeargt  Eveb/n^  the  father,   died;  then  John 

Evelyn^   the  eldeil   fon,   died  without  iifue, 

upon   which  George^  the  fecond  fon^  entered 

upon  the  premiies  comprized  in  the  fettlement, 

imd  ,  died^  inteftate,    leaving  the   defendant, 

Mary^  his  widow,  and  three  daughters.   Then 

Edward  Evelyn  and  his  (on  (the  next  remain- 

dor-man  in  tail)  inftituted  a  fuit  againft  Mrs. 

EvebfHp.  lie   inotber    (afterwards   married   to 

Govemor  BahunJ  being  the  adminiilratix  of 

hex  former  hufband,  George  Evelyn^  praying, 

<bmt    the  perfonal  eftat^  of  her  late  hufband 

3  O  2  ihoQ]4  i 
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(hould  be  applied  towards  paying  off  the  mort' 
gage  of  1 500/.  and  in  exoneration  of  the  real 
eftate.  But  it  was  held  by  the  Lord  Chan- 
cellor>  aififted  by  the  Lord  Chief  Jufttce  Bfiy* 
viondy  and  the  Mafter  df  the  Rolls,  that  the 
perfonal  eftate  of  the  fon  (hould  not  be  applied 
to  pay  off  this  mortgage,  made  by  the  father; 
becaufe  the  charge  was  made  by  the  father  in 
purfuance  of  the  power  contained  in  the  fet« 
element ;  and  as  he  had  fuch  power,  the  de- 
fendant Edward  muft  be  contented  to  take 
fuch  land  cum  ontre ;  and  notwithftanding 
that  the  fon  did  afterwards,  on  the  s^gnment 
to  Sir  Thomas  Blunt^  covenant  to  pay  the 
mortgage-money,  yet,  iince  the  land  was  the 
original  debtor,  this  covenant  from  the  (on 
.would    be  confidered  only^    as  a  fecurity  for 

the  land. 

• 

,  The  ground  of  thefe  determinations  is,  that, 
iQ  fuch  cafes*,,   the  coveoant  is  ceafidered  in 
equity  as  a  mere  collateral  fecurity,  not  to  be 
reforted  to,  unlefs  the  principal  fecurity,  which 
is  the  land,  fails.  For  the  land-holder,  in  truths 
enters  into  fuch  covenant,    relying  upon  the 
,land  enabling  him  to  difcharge  it;   and    the 
money   raifed  docs  not  \ncreafe  his  perfonal 
•  eftate,  but  is  to  exonerate  the  reft  of  the  real 
•. ,    .  eftate* 
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eftate.  And  therefore,  in  the  cafe  of  the  Earl 
and  CoiMitefe  of  Covcjitiy  (r),  where  Gilbert^ 
the  late  Earl  of  Coventry y  on  his  marriage  with 
the  daughter  of  Sir  Strenfliam  Majters^  (the 
Earl  being  but  tenant  for  life,  with  a  power  of 
making  a  jointure  of  lands,  not  ei^ceeding  500/. 
per  annum-,  on  any  wife  he  fliould  many)  cD^ 
vehaiated,  in  confideration  of  the  intended  mar- 
riage, that  he,  or  his  heirs,  would,  after  the 
marriage,  according  to  the  power  given  him  by 
his  father's  will  or  otherwife,  fettle  500/.  per 
annum  on  his  wife  for  her  jointure,  and  it 
being  in  proof,  that  the  late  EUirl  directed  his 
fteward  to  look  over  the  rent-rolls,  for  a  fit 
part  of  the  eftate  to  make  good  thc^  jointure^ 
and  that  afterwards  ihe  jointure-deed  was  inr 
grofled,  but  not  executed  ^  though  this  dcr 
pended  only  ob  a  covenant,  yet  the  jointure  of 
land  being  the  chief  thing  in  view,  the  decree 
was,  that  the  land  (hould  be  fettled,  and  the 
covenaot  not  made  good  out  of  the  perfonal 
efiate. 

And  fo  in  the  cafe  of  Edwards  and  Free:- 
man  (y),  though  the  wife's- jointure,  and  thie 

(r)  Countefs  of  Coventry,  v..  Earl  of  Coventry,  2  P. 
Will.  222.     Sc.  Strange,  596. 

(/)  Edwards  v.  Freeman,  2  P.Will.  435. 

3>0  3  daughter's  i 
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daugbter'sportion^werefecuitdby  articles,  which 
were  never  completed  by  a  fettlement,  yet  thoie 
articles  being  to  fettle  lands,  and  the  cove« 
nantor  leaving  lands  fuflicient  to  anfwer  them> 
it  was  decreed,  that  the  daughter's  portion 
flioiild  be  r^fed  out  of  the  lands,  and  that  the 
perfonal  eftate  of  Mr.  Freematiy  the  covenantor, 
(hould  not  be  applied  in  exoneration  thereof. 
But  it  is  to  be  obferved,  that  in  the  latter 
cafe,  particular  lands  were  agreed  to  be  fettled, 
and  confequently,  that  the  covenant  was  a  lien 
tjpon  thofe  lands. 

And  upon  the  fante  principle,  i)ix.  that  the 
primary  fund  benefited,  ought  in  confcience  to 
exonerate  the  auxiliary  fund,  if  the  funds  in 
quefiion  (land  in  thofe  relative  circumftances ; 
where  the  real  eftate  of  one  perfon  is  tnade 
furety  for  the  perfonal  con t raft  of  another,  the 
perfonal  property  of  thi^  latter  (hall  exonerate 
the  real  property  of  the  former^  te  between 
themfelves,  although  the  creditor  may  reibrt 
"  tb  either  fund.  The  cafes  of  Lord  Hunting-* 
don  {t)  and  the  Countefs  of  Huntingdon^  and 
Poctfck  and  Lee^  ftand  on  this  ground. 


A  Court 
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A  Court  of  Equity  will  do  its  utmoft  to  fix 
the  burden,  where,  tji  confcienccy  it  ought  to 
i^  on  all  the  circumflances  of  the  cafe. 

Thus,  where  Sir  John  Napper^s  (n)  eftate 
was  in  mortgage,  and  he  died,  leaving  Sir 
Theophilus  his  heir,  who,  upon  his  intermar- 
riage with  Lady  Effingham^  fettled  a  jointure 
iipon  her,  and  covenanted  to  pay  his  father's 
debts,  and  then  died,  poflefled  of  a  confider- 
able  perfonal  eftate,  which  came  to  his  wifp, 
'having  dilpofed  of  a  real  eftate,  which  wa® 
fettled  by  an  adt  of  Parliament^  in  truft  to  pay 
his  father's  debt :  the  heir  at  law  brought  his 
feill  againft  the  wife,  to  have  the  perfonal  eftate 
of  the  hufband,  upon  bis  covenant,  applied  to 
difcharge  the  father's  mortgages,  and  it  was 
fo  decreed.  But '  the  reafon  was,  becaufe  the 
lieir  had  difpofed  of  the  eftate  fo  fettled  in 
truft,  and  then  it  was  but  juft  and  equitable, 
*hat  his  perfonal  eftate  ftiould  be  applied  to 
^exonerate  the  mortgaged  eftate,  defcended  t6 
the  heir  at  lawj  becaufe  he  was  anfWerable  for 
the  truft  eftate,  fettled  for  that  purpofe, 

« 

Again  (x),  where  T  .M^  in  his  life-time, 
agreed  to  purchafe  an  eftate  of  P,  for  laoot^ 

(u)  Napper  v.  Lady  EfHngham,  Fitzgib.  142^  144. 
'{x)  Pollexfen  «;.  Moore,  3  Atk.  zyz, 

3  O  4  but 
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but  died  before  he  had  paid  the  whole  pur* 
chafe-money.  T  M  by  will,  after  giving  a 
l^acy  of  8co/«  to  his  fifter  3/,  devifed  the 
^ftate  purchafed,  and  ail  his  perfonal  eftate  to 
Kj  and  made  him  his  executor.  •  K  committed 
a  devailavit  of  the  perfonal  eftate  and  died ; 
and  the  purchafed  eftate  defcended  upon  B  K, 
his  fon  and  heir  at  law.  P  filed  a  bill  in  equity 
againft  the  reprefentatives  of  the  real  and 
perfonal  eftate  of  T  M  and  Kj  to  be  paid  the 
remainder  of  the  purchafe-money.  3/,  the 
fifter  and  legatee  of  the  teftator,  brought  her 
crofs  bill,  praying,  that  if  the  remainder  of 
the  purchafe-money  (hould  be  paid  to  P,  out 
of  the  perfonal  eftate  oi  T  M  and  JT,  that 
(he  might  ftand  in  PV  place,  and  be  coniidered 
as  having  a  lien  upon  the  purchafed  eftate  for 
her  legacy  of  8oo/.  Et  per  Curiam.  The 
vendor  of  this  eftiate,  has,  to  be  fure,  a  lien 
ypon  the  eft^^te  he  (bid,  for  the  remainder  of 
the  purchafe-money ;  for  from  the  time  of  the 
agreement,  T  M  was  a  truftee,  as  to  the 
money  for  the  vendor.  But  this  equity  wiU 
not  extend  to  a  third  perfon,  but  is  only  con- 
fined to  the  vendor^  and  vender,  and  if  the 
vendor  ftiQuld  exhauft  the  perfonal  aflets  of 
T  3/  and  Kj  the  defendant  will  not  be  entitled 
Xq  ftand  in  his  place,  and  to  come  upon  the 

purchafed 
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.purchafcd  eftate  in  the  poifeffion  of  ICs  heir. 
But  then  the  heir  of  K  (hall  not  avail  himfelf 
of  the  injuftice  of  his  father,  who  has  wafted 
the  affets  of  T  M,  which  fliould  have  been 
applied  in  paying  M'f  legacy.  Therefore  the 
eftate,  which  has  defcended  from  K,  the  ez-> 
ccutor  of  My  upon  B  JST,  comes  to  him  liable 
to  the  fame  equity,  as  it  would  have  been 
againft  the  father,  who  has  mifapplied  the  per- 
fonal  eftate ;  and  in  order  to  relieye  il/,  the 
legatee,  P  (hall  take  his  fatisfadion  upon  the 
purchafed  eftate,  becaufe  he  has  an  equitable  lieu 
both  upon  the  real  and  perfonal  eftate,  and 
this  laft  fund  (hall  be  left  open,  that  the  le- 
^tee^  who  can  at  moft  be  confidered  as  a 
fimple  contraft  creditor,  may  have  a  chance 
of  being  paid  out  of  the  perfonal  affets. 

But  a  ftranger  to  the  original  incumbrance, 
may  make  his  own  perfonal  eftate  ihe  primary 
fond  for  the  payment  of  it ;  and  whether  he 
i^is  done  fo  or  not,  is  a  queftion  of  intention, 
on  a  review  of  all  the  circumftances  of  the 
tranfadion  taken  together,  as  they  furnilb 
ground  to  infer,  that  th£  perfon  engaging, 
meant  16  become  a  principaly  or  to  ftand  as  a 
furety  only.  Th^  following  cafes  will  iiluftratc 
bo^h  inftances; 

A  j^urchaTed 
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A  ptirchafed  an  eftate  iox  goL  which  was 
at  that  time  mortgaged  f(H:  86/.  and  he  cove* 
iianted  to  pay  86/.  to  the  mortgs^ee,  sfcd  4X 
to  the  vendor  fyj-,  the  Court  admitted  the  rule 
of  law  above-mentioned,   but^   in  this  parti-- 
cular  cafe,  thought  that,  although  the  covenant# 
was  with  the  vendor  only,   and  the  vendee's 
perfonal  eftate  not  liable  in  that  lefpef):  to  the 
mprtgagee,    yet   the  words    were    fufficiendy 
itrong  to  fhew  ao  intention  in  the  vendee,  to 
make  it  his  perfonal  debt* 

But  («),  where  N  was,  before  her  marriage, 
indebted  to  fundry  perfons,  and  entitled  to  the 
inheritance  of  lands,  charged  with  the  payment 
of  fundry  fums ;.  and  before  her  marriage  en* 
tered  into  articles,  whereby  the  eftates  were  to 
be  fettled  to  the  hufband  for  life,  /afu  wafte, 
remainder  in  like  manner  to  the  wife,  remainder 
to  the  iifue  of  the  marriage,  remainder  to  the 
wife  in  fee ;  the  marriage  took  effeft,  and  the 
hufband  being  prefied  for  payment  of  the  wife*<s 

(yj  Parfons  v.  Freeman,  before  Lord  Hardwicke,  251)1 
Pet.  1751.  ^/V/.  z  P.  Will.  664,  note  i . 

(x)  Lewis  <z/.  Nangla,    before  Lord  Hardwicket   7th 

f^oy.  17.5a-  FiJ,  2  P.  Will.  664,  nou  i.  £t  viJ.  i  V«, 

Jun.  187.  ThiA  cafe  confidered  by  Lord  CamJea  in  Lord 

Kintnul  tj,  Murray 9  as  landing  upon  fpecial  circumflaDces 

and  not  on  the  general  principle.  Fid.  fvfra. 

debts, 
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debts,  asKi  haying  alfo  occafibn  for  a  farther 
fum  of  moneys  they  borrowed  i3oo£^of  the 
vrife^s  fiftcr  (the  original  plaintiff  in  the  caufe) 
and  fecured  it  by  mortgage  of  the  wife's  eftate, 
and  the  hufband  covenanted  for  payment  of 
the  whole  money,  and  alio  executed  a  bond 
conditioned  for  payment  of  the  money,  ac» 
cording  to  the  provifoes  in  the  mortgage.  Sub- 
jeft  to  this  mortgage,  the  lands  were  fettled 
to  the  Jiuiband  for  life,  remainder  to  the  iflue 
of  the  marriage,  remainder  to  the  wife's  fifter 
(the  m<»rtgagee)»  in  fee.  ^died  without  iflhe; 
and  the  plaintiff  was  the  devifee  of  the  fifter, 
who  brought  his  bill  againft  N*s  hufband  for 
the  payment  of  the  mortgage  money.  But 
the  Lord  Chancellor  held,  that  although  part 
of  the  money  was  raifed  for  the  hufband's  ufe 
yet  the  mortgage  being  a  fingle  tranfadion,  he 
mufl'  fuppofe  the  intention  of  the  parties  to  be 
uniform,  and  that  fuch  intention  was  to  charge 
the  wife's  eflate  with  the  whole  debt  ^  and  his 
Lordfhip  difmifled  the  bill,  fo  far  as  it  fought 
to  compel  the  hufband  to  exonerate  the  land, 
but  direded  hini  to  keep  down  the  intefefl 
during  his  life. 

So,  where  L  had  purchafed  feveral  eflates, 
iubjed    to  mortffigi^p    with   regard   to   one 

of 
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of  which,  he  entered  into  a  covenant  to  pay 
ihe  mprtgage  money,  for  the  purpofe  of  in* 
demnifying  a  truftee  (a);  and  as  to  another, 
which  was  only  part  of  an  eftate  fubje<%  to  a 
'mortgage,  upon  fplitting  the  incumbraoce, 
both  parties  covenanted  to  pay  their  refpcc* 
tives  ihares,  and  indemnify  each  other ;  Lord 
Hardwicke  thought,  that  thefe  covenants  would 
not  have  the  effe£t  of  making  the  mortgages 
perfonal  debts  of  the  vendee,  they  having  been 
entered  into  for  particular  purpofes,  and  de* 
dared  his  opinion  accordingly  in  the  decree. 

But  (6),  where  Sir  fT  O,  by  his-  will  of  the 
5th  February y  1739,  taking  notice,  that  his 
daughter  C  was  deaf  and  dumb,  and. that  JB 
had  taken  care  of  her,  devifed  certain  real  and 
perfonal  eftate  to  /  B,  her  heirs,  executors  and 
adminiftrators,  in  truft,  by  fale,  or  felling  timr 
ber,  to  pay  all  his  debts,   and  diredled  that  I 

/  B  Should  receive  the  rents  aiul  produce  pf 
his  real  and  perfonal  eftate  without  account, 
during  his  daughter's  life,  (he  maintaining  bis 
dangl)ter  i  and  after  the  death  of  his  daugh* 
ter,  he  gave   all  his  real  and  perfonal  eftate 

(«>  Forrcller'v.  Leigh,  23d,  25*  June,  1773.  W.  «• 
T.  Will.  664,  note  i, 

ih)  Pcrkyns  v.  Bayntun,  t  P,  Will.  664,  note  i. 

whatfoever 
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whatfoever  to  J  B  in  fee,  and  appointed  her 
folc  executrix;  SirJf^O  died,  Marchj  1740, 
and  /  B  proved  the  will ;  Sir  W  O,  in  his  life- 
time Diortgaged  part  of  his  eftate,  for  fecuring 
1509/.  and  intereft,  which  remained  a  charge 
at  his  death.     /  B  paid  off  500/.  part  of  this 
1500/.  and  afterwards,  borrowed  a  farther  fum 
of  2500/.  on  mortgage  of  the  eftates,  which 
money  was,   in  the  mortgage  deed,  exprefsljr 
recited  to  have  been  borrowed,  to  enable'  her 
to  difcharge  Sir  JF  O^s  debts.    /  B  afterwards 
died,  and  on  the  difpofition  made  by  her,  and 
thofe  claiming    under    her,    of  the  property 
of  Sir  W  O^  this  caufe  was  inftituted.     The 
caufe  was   firft   heard   before   Lord  BathurJ^ 
on  the.  19th  February^  ^777>  when  the  Court 
declared,  that  the  fum  of  1500/.  part  of  the 
3500/.  was  not  to  be  coniidered  as  a  debt  of 
the  faid  /  Bj  but  was  to  remain  a  charge  oa 
the  real  eftate,  and  direded  an  account  of  her 
perfonal  eftate.  By  an  order  made  on.  rehearing, 
on   the   13th  Augujly    1781,  that  part  of  the 
•decree  was  reverfed,  and  inftead  thereof,  it  was 
declared,  that  the  faid  fum  of«  1500/.  appear- 
ing to  have  been  a  charge  made  on  the  eftate 
.of  the  faid  Sir  JF  O,  in  his  life-time,  and  r<?- 
maining  fuch  at  his  death,    was  to  be  conii- 
dered as  a  continued  lien  thereon;   and    that 

the 


94^       OXfT  0»  WHAT  fVHJ^  BC0ET6AGM 

the  fubfequcnt  charge  made  on  the  eftatc  bf 
the  faid  /  By  being  exprefled  in  the  more* 
gage  deed  to  have  been  made  for  the  piupofe 
aforefaid,  the  (ame,  together  ^^ith  the  1500/L 
amounting  in  the  whole  to  the  fum  of  3  joo/L 
was  to  be  confidered  as  remaining  a  charge  ob 
the  faid  eftates. 

So  (c),  where  G  D  naortgaged  lands  to  W  C, 
to  fecure  payment  o£  5000/.  with  inteneft  at  5 
per  cent,  and  by  will  of  2  2d  of  Map^  ^T^h 
devifed  the  lands  to  his  nephew  GS^'m  tail 
male^  remainder  to  the  plaintiff  in  tail  male» 
remainder  over,  and  died  in  the  (ame  mondi« 
In  X7259  G  «9fufiered  a  recovery  to  himfelf  in 
foe.     The   mortgagee  calling  for  his   money, 
W  G  agreed  to  advance  5000/.  at  4  per  cent. 
on  aflignment  of  the  mortgage,  which  accord- 
ingly by  indenture  of  4th  of  June^  ^7^5^  '^^ 
affigned  to  him,  with  provifo  for  redemption 
on  payment  of  the  principal  and  intereft  U 
4  per  cent.;  and  G  S^  for  himfelf,  his  heirs, 
executors,  and  adminiftrators,  covenanted  wick 
JF  G,  that  he^  his  heirs,  8C£.  or  fontie  or  one 
of  them,  would  pay  to  WG  the  faid  priodpol 
and  intereft,  in  manner  therein  mentioned,  la 

(<)  Shafto  V.  Shafto»  before  Lord  Tharlavr,  FebrwK/ 
1786,  2  iP-  WUl.  664,  n.  1. 
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1779,  G  S  agreed  to  raife  the  intereft  to  5 
pfer  cent,  and  by  deed  covenanted  with  the 
mortgagees,  that  the  eftate  Qiould  remain  a; 
fecurity  for  the  5006/.  with  intereft  at  5  per 
ctni.  and  that  he,  his  executors,  8C'c.  would 
pay  fuch  intereft  for  the  fame*  In  January^ 
1782,  GAydied,  the  intereft  on  the  mortgage 
being  in  arrear  for  about  io  months;  and  the 
bill  was  brought  (amongit  other  things)  to 
have  the  5000/.  and  intereft  paid  out  of  the 
pcrfonal  eftate  of  G  S9,  or  at  leaft  the  arresu:  of 
intereft  due  at  his  death,  and  the  additional 
1  per  ce9iL  charged  by  the  deed  of  1779  i 
but  the  Lord  Qiancellor  was  clearly  of  opi- 
iiion,  that  the  perfonal  eftate  ought  not  to» 
difcharge  the  mortgage,  the  land  being  the 
primary  fund*  His  Lord(hip  aHb  thought  that 
the  intereft  muft  follow  t4ie  principal,  and  that 
the  contiuft  for  the  additional  intereft,  turn- 
ing upon  the  fame  fubjedt,  muft  be  in  thd- 
nature  of  a  real  charge. 

And  where  M  D  {d)y  by  will  of  15th  of 
January y  1746,  devifcd  eftates  to  truftces  for 
a.  term  of  500  years,  to  raife  money  for  pay- 
ment of  his  debts  and  legacies,  in  aid  of  his 

(I)  Baffet  «r.  Pcfcival,  lift  July,  1786.  Note  [a)  %  P. 
WiU.  665. 

5  perfonal 
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pcdbnal  eftate ;  and  fubjedt  to  the  tefm,    be 
devifed  the  eftate  in  ftrift  fettlement  with  the 
ultimate  limitation  to  his  own  right  heirs,  and 
he  gave  the  refidue  of  his  perfonal  eftate  tq 
his  executrix  C  P.     The  executrix  applied  the 
perfonal  eftate  in  payment  of  fome  of  his  debts, 
and  all  the  legacies,  except  a  legacy  to  herfelf 
of  looe/,  and  then  died;  whilft  the  limitations 
in   ftriifl   fettlement  fubfifted,    and  after    the 
death  of  C  P,   her  reprefentative  filed  a  bill 
to  have  a  debt  due  to  C  P,  and  her  legacy, 
raifed ;  and  the  only  perfon  then  entitled  under 
the  limitation  in  ftrid  fettlement  dying,  pend* 
ing  the  fuit,  by  which  event  the  ultimate  limi- 
tation to  the  teftator*s  right  heirs  iook  place,  a 
fupplemental  bill  was  filed  againft  M  D  and 
M  D  P,  the  co-heirs  of  the  teftator.     To  ftop 
this  fuit,  the -co-heirs  liquidated  the  demands 
of  the  reprefentative  of  C  P,  at  2070/.  and 
gave  their  joint  and  feveral  bond  for  that  fum; 
this  demand  was  afterwards  afligned  to  A^By  ^ 
who  alfo  bought  in  debts  to  the  amount  of 
3270/.  remaining  due  from  the  teftator  M  A 
and  the  co-heirs  gave  another  Joint  and  feveral 
bond  to  A  By  for  this  fum  alfo ;  fo  that  A  B 
became  the  fole  creditor  on  the  eftate,  M  D 
being  dead,  and  a  bUl  being  filed  by  ^  if  for 
payment  of  thefe  fums  of  money,  the  queftion 

was* 
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was,  whether  a  moiety  thereof  (houU  be  raifed 
in  the  firft  place  out  of  the  pcrfonal  eftate  of 
M  Dj  or  out  of  the  real  ?  And  his  Honor  was 
of  opinion,  that  the  real  eflfate  was  the  original 
debtor,  and  ought  to  bear  the  burthen. 

Again,  where  A  and  B  his  wife,  were  feifei^ 
of  certain  efl^ates  for  their  lives,  with  remainder 
to  their  eldeft  fon  C,  in  fee  {e).  By  indentures 
of  the  4th  December t  ^7S^f  in  confideration  of 
200 /.  ftated  to  have  b^en  paid  J,  By  and  Q^ 
they  mortgaged  part  of  thp  preniifes  to  Z>,  for 
1000  years,  and  fubjedl  to  th^t  mortgage  con- 
veyed the  fame  to  fi^ch  ufes  as  C  fliould  ap^ 
point  J  remainder  tp  A  for  life,  remainder  to  C 
in  fee,  A  fine  was  levied,  and  A  and  C  cove* 
nanted  for  payment  of  the  mprtgagp  moqey. 
In  fa£t,  the  money  was  borrowed  ape}  applied 
for  the  benefit  of  C  only.  The  mprtgagee  af- 
figned  to  JB,  and  he,  in  1763,  aligned  to  Fy 
in  which  tranfacflion  all  the  parties  again  joined, 
and  loeL  more  was  advanced,  and. 4  a>nd  C 
again  covenanted  for  payment  of  the  money. 
By  deed  of  the  23d  of  February^  ^1^7^  recit- 
ing that  the  money  had  really  been  borrowed 
for  the  benefit  of  C,  that  he  had  covenantee^ 

■ 

{e)  Woods  V.  HuBtingford,  3  Vez.  Tun.  izfl. 

'    3  P  with 
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with  his  father  and  mother  to  indemnify  their 
life  efbtes  from  thefe  feveral  mortgages,  that  no 
intereft  had  been  paid  for  the  faid  lool.  by  the 
iaid  C,  or  JT  the  truftee,  but  M  iateieft  ac- 
crued from  the  mortgage  to  F  was  iliU  in 
arrcar,  and  that  C  being  defirous  to  be  dif- 
charged  as  well  from  the  payment  o(  the  prin- 
cipal f\mi  of  ^ooL  as  the  arrear  of  intei^>  and 
all  that  fhould  grow  due,  which  arrear  and 
growing  interefl,  he  apprehended^^  would  with 
'  the  principal  fum  before  the  death  of  A  and  J^, 

to 

or  before  the  faid  C  fhould  come  into  pofl&Aon 
of  the  mortgaged  premifes^  amount  to  the 
value  of  the  fee-fimple  thereof,  had  applied  'to 
A  to  take  upon  himfclf  the  payment  of  the 
fame,  and  to  fave  harmlefs  him,  C;  and  that 
in  confideration  thereof,  he  would  convey  and 
aflbre  all  his  right,  title,  and  interefl  in  the 
prcmifcs  to  A  and  hb  heirs;  the  faid  efbtes 
were  conveyed  with  all  the  ufual  covenants  frcMn 
C,  for  further  alTurance  and  indemnity,  and  K 
the  truftce  was  direftcd  to  ftand  fcifed  to  the 
ufe  of  Ay  who  covenanted  to  pay  all  the  arrears 
^  4tie  on  the  mortgage.  A  afterwards  borrowed  a 

farther  fum  of  40/.  from  Fy  and  made  a  new 
ftiortgage  to  him  for  the  whole  340^. 

Upon  thcfe  fads^  the  queflion  was,  between 

the 
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the  heir  and  the  younger  children,  whether  the 
mortgaged  prcmifes  were  to  be  exonerated  by 
the  perfonal  eftate  of  A. 

His  Honour  faid,  this  was  one  of  the  moft 
doubtful  queftions  he  had  ever  had  to  deteitnine. 
The  inference  he  drew  firom  thefe  tranfadtions 
was 'different  iiKxti  that  Lord  Thwrhym  drew 
from  the  titlnfaftions  in  Thfeddell  t'.  Tweddell, 
f/J,  for  he  was  of  opinion,  that  what  had  been 
doiie  here  wias  fufficient  to  make  this  the  per- 
£>nai  eflate  of  the  vendee ;  and  he  had  taken 
great  pains  in  oidef  to  (Kew  that  his  determi- 
nation did  not  in  any  degree  contradid  the 
principle  there  efVablifted.     He  (hould  flate 
tfac  grounds  upon  which  be  thought  this  cafe 
di&ped  hota  diat.     It  might  be  faid  they  were 
nice;    but  they  were  the  only  grounds  that 
^ookl  ejuft,  unlefs^  you  lay  down  at  once;  thai 
the  debt  nevtr'  au>  be  made  the  perfonal  debt 
of  the  vefidte^  udlefs-  by  his  exprefsly  declaring 
enat  it  ^H  be)  his  perfonal  debt.    It  came  to 
this  point  only,  whether  by  acts  it  may  not  be 
neeejffariltf  iQferted>  that  he  meant  to  make  it  a 
debt;  of  his  ownt.     Tweddell  x>.  Tweddell  had 
mimy.  esprnftOM  in  it  which  fo  fully  governed 

3  P  a  Ws^ 
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his  opinion^  that  he  could  not  wholly  omit  them, 
Lord  Thurlow  began  by  ftating,  that  in  the 
firft  place  it  was  abfolutcly  neceffary  the  execv> 
tor  ftiould  be  liable  at  law  ;  for  if  not,  it  <vas 
impoflible  there  could  be  any  equity  '\%  the 
heir  to  call  upon  him  to  pay  out  of  the  perfonal 
eftate,  wh^n  he  wpuld  not  be  liable  to  pay  at 
law.   But  though  he  might  be  liable  a^  law,  it  did 
by  no  means  follow,  that  he  fhould  be  equally 
liable  in  equity,  where  both  the  perfonal  and 
real  eftate.  defcending  upon  the  fame  perfon, 
were  liable  to  the  debt.     In  the  known  cafe  d 
an  obligation,  binding  bpth  the  heir  and  the 
executor,  the  heir  had  a  right  to  call  for  exone- 
ration out  of  the  perfonal  eftate,  which  mull  be 
firft  applied.    When  by  the  original  contraft, 
thp  perfonal  eftate  was  the  original  debtor,  and 
the  real  only  a  collateral  ^iecurity,  it  was  much 
ftronger  in  fayour  of  the  Jieir,     Then  this  cafe 
had  arifen.    A  man  made  a  contradt^  plec^ing 
both  his  real  and  perfonal  eftate ;  the  latter  by 
a  general  obligatioiii ;  part  pr  the  whole  of.  his 
real  eftate  as  a  fpecific  pledge,  l^y  way  of  mort- 
gage. The  eftate  defcenjied  upon  his  fon  as  heir 
at  law.    The  perfonal  ei^te  w^pt  to  the  execu- 
tor ;  and  the  queftion  wa$>  whp  p^id  the  debt? 
It  was  a  mixed  debt  of  the  father,  but  the 
Ton's  only  as  owner  of  the  collateral  pledge,  and 
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te  had  a  right  to  Call  upon  the  perfonal  eftate. 
trherefore  if  a  perfon  fiacceeding  to  an  eftate  of 
that  kind»  had  done  no  a<5t  to  adopt  the  debt 
and  make  it    his  perfonal  debt^   his  perfonal 
eftate  was  not  liable  ;  but  if  by  his  afl,  he  had 
put  himfelf  fo  far  in  the  place  of  his  anceftor  as 
to  make  the  debt  his  own,  that  was  underftood 
to  be  the  fatoe  as  if  he  was  the  original  mort* 
gagor:    but    the   Court  had   been  extremely 
anxious    not  to  make   that  inference,   unlets 
where  it  was  perfedly  clear  and  obvious  ;  there- 
fore,  though  the  mortgagee  prefling  for  his 
money,*  the  heir  was  obliged  to  have  a  transfer 
of  the  mortgage^  and^  as  every  ont  knew,  no 
affignee  would  take  it  without  fome  perfonal 
covenant^  upon  that  tran&<5kiori  he  executed  a 
bond  to  the  new  mortgagee ;  if  he  did  it  only 
for  that  purpofe;  not  meanii^  to  make  himfelf 
more  liabley   it  had  been  determined  not  to 
make  it  the  perfonal  eftate  of  the  party  whofe 
original  debt  it  was.     It  had  been  attempted  to 
prove  that  what  A  had  done  came  to  that  cafe, 
and  that  he  joined  only  for  that  purpofe«  Moft 
o£  the  cafes  were  of  that  kind ;  "iweddell  and 
Tweddell  was  of  a  different  nature  {g).  That  was 
-^ot  the  cafe  of  a  mortgaged  eftate  defcending 

{g)  ^^frai 
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upon  the  heir ;  but  it  was  the  purchaTe  <tf  an 
eftate  fubjed:  to  a  mortgage.  There  was  no 
communication  with  the  mortgagee  -,  biit  upoo 
the  fale>  there  was  a  meie  covenant  of  indem- 
nity agsunft  the  mortgage  by  the  vendee.  That 
is  ftrongly  relied  on  by  Lord  Thurlaw.  In 
commenting  on  TweddeU  v.  TweddcUj  he  does 
not  feem  to  difapprove  the  cafe  of  Par/ons  v. 
Freeman  {h)i  but  feems  to  agree  with  Lord 
Ilardwicke^s  reafoning,  and  recognizes  the 
principle^  as  fiu*  as  it  can  be  taken  from  the 
fliort  note  in  Ambler.  He  intimates  his  doubt 
of  Lord  Rocl{ford  v.  Behiderey  upon  which 
therefore  I  (hall  not  rely»  as  there  are  many 
difficulties  occurring  againft  that  judgment, 
though  by  fo  high  an  authority.'  Txveddell  v. 
Tkveddell  amounts  only  to  thb,  that  where  a 
man  buys  fubjeft  to  a  mortgage,  and  has  no 
connexion  or  contrad  or  communication  with 
the  mortgagee,  and  does  no  other  aft  to  0iev 
an  intention  to  transfer  that  debt  from  the 
eftate  to  himfelf,  as  between  his  heir  and  exe- 
cutor s  but  merely  that  which  he  muft  do,  if 
he  pays  a  kfs  price  in  confequence  c^  that 
mortgage,  that  is,  indemnifies '  the  vendor 
agaiuft  it,  he  does  not  by  that  aft  take  the  debt 
upon  himfelf  perfonally. 

•  It 
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It  remained  (hh  (tonoulr  faid)  to  confidet 
'Whether  in  this  determination,  he  did  infringe 
upon  that  principle.    He  Ihould  be  extremely 
forry  to  do  fo»  and  had  taken  fo  much  time  in 
order  to  be  fore  he 'did  not.     It  was  Very  un« 
plealant  for  a  Judge^  where  an  inference  .was  to 
be  drawn  frosa  equivocal  a&Sj  and  the  fiidts 
Upon  which  the  decifion  turned^   were  diftin^ 
guifiied  by  fuch  nice  lines.     This  was  a  fale  of 
the  eftate  by  C  to  J^  who  took  upon  himfelf 
the  payment  of  this  money,  to  which  before  he 
was  liable  at  law,  and  C  both  at  law  and  in 
equity.    The  queftion  was,  Whether  that  tranf^ 
afbion  and  the  fublequent  loan  of  40/.  and  new 
mortgage  by  A  afting  as  owner^  did  not  make 
that  debt  his  own  ?     He  could  not  colleft  that 
Lord  Tharloto  faid^  a  man  never  could  make  a 
debt  his  own  without  an  exprefs  declaration  1 
and  no  cafe  Ihort  of  that  could  have  that  effeft, 
if  this  was  not  fufiicient.     His  Honour  was  of 
opinion,  that  under  all  thefe  circumftances  A 
had  clearly  adopted  the  debt  and  made  it  hisown^ 
though  primarily  the  debt  of  his  fon  in  equity, 
tod  of  himfelf  and  his  fon,  at  law.    The  tranf- 
adion  in  1767,  and  the  fubfequent  one  with 
Js  (hewed  he  meant  to  put  himfelf  in  his  fon*S 
place,  who  had  therefore  a  right  to  be  exone- 
rated out  of  his  perfohal  eftate* 

3  P  4  I  fliaU 
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I  fhall  finiOi  my  obfervations  on  this  fub^ed 
with  obfervingy  that,  upon  a  full  inveftigation 
of  this  doftrine,  it  feems  to  wanant  a  conclu- 
fion,  that  in  all  queftions  of  this  nature,  parol 
evidence  is  admilSble  as  to  the  quantum  of  the 
debts,  and  the  amount  of  the  perfonal  eitate, 
and,  fo  far  as  affeds  the  perfonal  eftate,  as  to 
the  declaration  <^  the  teftator  in  that  lefpeA ; 
for  it  appears  plainly,  that  the  throwing  mourn- 
brances  upon  the  peribnal  eftate,  though  ex- 
j>refsly  charged  upon  the  real  eftate,  is  an  equity 
adopted  in  conformity  to  the  principles  of  the 
common  law,  which  favoured  the  terre-tenant. 
And  an  equity  may  in  all  cafes  be  rebutted  by 
parol  evidence ;  for  in  fuch  cafes  the  evidence 
is  not  adduced  in  contradiftion  to  the  written 
inftrument,  but  in  fupport  and  affirmation  of 
it,  according  to  its  legal  operation. 

Lord  Talbot  appears  to  have  been  clearly 
of  opinion,  that  fuch  evidence  may,  in  fuch 
cafes,  be  gone  into,  in  order  to  afcertain  the 
quantum  of  the  debts,  and  the  amount  of  the 
perfonal  eftate,  from  thence  to  decide  on  tlie 
intention  of  the  teftator,  with  rcfpedt  to  dif- 
charging  the  perfonal  fund;  for  l^is  Lordfliip 
L  jobferved,  in  the  cafe  oiSfaplefon  and  ColvilU  (2 ), 

CO  S,^^ 

that 
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that  "  what  the  quantum  of  the  debts,  or  the 
amount  of  the  perfonial  eftatc  was  at  the  tefta- 
tor*s  death,  did  not  appear,  if  it  did,  it  would 
give  a  great  light  into  the  matter/* 

Lord  Keeper  Henley^  indeed,  in  the  cafe  of 
Stephen/on  and  Heathcote^  exprefsly  faid,  no 
examination  could  be  had.  But  it  is  clear 
from  his  Lordftiip's  obfervacions,  that  he  did 
not  advert  to  the  principle  upon  which  Lord 
Talbot  was  of  a  different  opinion,  and  which  is 
fupported  by  innumerable  inftances  at  law  and 
in  equity.  The  Lord  Keeper  obferved,  upon 
the  cafe  of  Stephen/on  and  Heathcote^  that  the 
intent  of  the  teftator  was  to  be  coUedted  from 
the  words  of  the  will,  and  from  no  circum- 
ftances  out  of  it,  and  that  upon  general  prin- 
ciples and  rules,  eftablifhed  in  the  cafes,  the 
Court  could  not  go  into  the  teftator's  circum- 
flances,  as  it  would  eftablifli  a  rule  not  to  be 
adhered  to.  Lord  Talbot  would  not  have  de- 
nied this  dodirine,  had  the  equitable  inference 
on  the  devife  then,  in  queftion  been  conform- 
able to  the  exprefs  langu^e  of  the  will ;  but 
that  not  being  the  cafe,  the  real  eftate  being 
exprefsly  charged  with  his  debts  by  the  wiU, 
and  the  perfonal  eftate  being  only  fubjefted 
thereto,    by  conclufion  of  equity,   in  exprefs 

contrar 
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contr&diftion  to  the  Umgaage  of  the  uiftniiiient^ 
another  princ^e,  equally  opeiativc  as  that 
ftated  by  Lord  Heniey^  interveded,  viz.  that 
any  evidence  which  tends  to  (hew  that  the  in* 
tention  is  conformable  to,  and  in  corroboration 
of,  the  letter  of  the  inftruinent,  is  admidSble, 
•ad  ought  to  be  received. 

And  Lady  Gaynsborot/gh*s  cafe  appean  to 
me  to  be  fully  in  point  as  to  the  admiffibility  of 
parol  evidence  in  fuch  caies'of  the  tbftator^s 
declarations^  refpeding  his  perfonal  eftate  and 
debts* 

There  Lord  G^ynsborotrgk  devifed  Ceveiat 
legacies  {k)^  and  charged  them  upon  his  Rut-^ 
laruyhir€  eftatCt  and  likewife  chalged  his  lands 
with  the  payment  of  his  debts,  and  made  bis 
Lady  executrix  %  but  did  not  devife  to  her  all 
Jhis  perfonal  eftate  in  exprefs  wcnls  3  but  it  was 
in  proof,  that  he  declared  that  his  Lady  ihould 
have  his  perfonal  eftate,  by  five  witnefles  of 
xeputation,  and  that  my  Lord  found  hxAt  with 
the  will  after  it  was  writ,,  becaufe  the  perfonal 
eftate  was  not  given  to  her,  and  that  the  perfon 
who  writ  the  will,  told  him,  that  beii^'  made 

(kj  Lady  Gayn/borofigh's  Cafe,  t  Freem.  188,  247. 
*fe.  2  Vcrn.  25a,  253. 

'•       '  executrix. 
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fkecutrixy  (he  b^  it  by  law,  without  any  ex- 
pref^  gift«  And  it  was  held  by  the  Loids 
Comntifliooer$  unanimouily,  that  the  Lady 
ought  to  have  the  pertonal  eflate,  exempt  from 
debts  and  levies;  b^aufe  the  written  will 
charged  all  debts  and  legacies  upon  the  lands, 
for  there  were  feven  legacies  given,  and  in  every 
paragraph  the  conclufion  was,  to  be  paid  out  of 
his  lands ;  and  although  parol  proofs  could  not 
be  admitted  in  contradi<5tion  of  the  will,  yet, 
when  they  went  only  in  confirmation  and  cor- 
roboration of  what  appeared  to  be  the  teftatof  s 
intent  by  his  written  will,  there  they  might  be 
made  ufe  of  to  fortify  it.  And  it  was  decreed, 
that  the  lands  fhould  Hand  charged  with  the 
legacies,  and  in  cafe  my  Lady  was  fued  for  any 
of  the  debts,  (he  was  to  be  reimburfed  out  of 
the  lands. 

\Jpoii  this  principle  of  the  evidence  being 
in  affirmance  of  the  law  on  the  written  inflru« 
ment  (/),  the  Court  declared,  in  the  cafe  of 
Crompton  and  North,  where  the  teftatrix  de- 
vifed  her  lands  to  N^  to  fell  and  difpofe  of  for 
payment  of  debts,  and  the  heir  brought  his 
bill,  infifting,  that  as  to  the  furplus  after  debts 
paid,  it  belonged  to  him  by  a  refulting  trufb  be<* 

flj  Vid.  2  Vera.  353,  254. 

ing 
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log  not  difpoled  of  by  the  will ;  that  the  eftate 
in  law  being  vefted  in  the  dcvifee,  he  (bould 
have  been  admitted  to  his  proof  of  the  tefta- 
trix's  parol  declaration,  that  ihe  intended  the 
furplus  for  the  devifee^  if  it  had  been  waotiAg 
and  neceflary^ 


CAP. 
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0f  THE  PAYMENT  OF  INTEREST  OF  MOH^T 
;.ENT  ON  MORTOAGEi   2^C. 


j3y  the  12  Ann.  J.  2.  c.  16,  fee.  i.  all  bonds 
and  affurances  for  the  payment  of  any  principal 
money,  to  be  lent  upon  ufury,  whereupon  there 
(hall  be  referved,  or  taken,  above  five  pounds 
in  the  hundred  for  a  year,  are  declared  utterly 
void. 

Upon  this  claufe  of  the  ftatute,  not  only 
mortgages,  where  more  than  5  per  cent,  is  re- 
ferved, will  be  void,  but  alfo  mortgages,  drawn 
pnly'  for  5  per  cent,  if  the  mortgagee  takes 
above  that  fum  {a). 

(«)  3  Atk.  154* 

It 
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It  is  faid  to  have  been  held  by  Lord  Hard- 
xcicke  {b)j  ^  that  if  a  contraft  were  made  in  Eng^ 
land  for  a  mortgage  of  a  plantation  in  the  Wejt 
Indies^  no  more  than  legal  intereil  might  be 
paid;  and  that  a  covenant,  in  fuch  mortgage, 
for  payment  of  8  per  cent,  intereft,  would  be 
within  the  ftatute  of  ufury,  notwithftanding 
this  were  the  rate  of  intereft  where  the  lands  lay. 

-  But  now  this  point  is  fettled,  by  the  i^-Geo. 
3.  c.  79,  /  2.  wbertby  it  is  ena^ed,  "  That 
•*  none  of  his  Majefty's  fubjedts,  in  Greats 
*•  Britain,  (hall  be  fubjeft  or  liable  to  any  of 
**  the  penalties  or  forfeitures  infllfted  by  the  1 2 
**  Ann.  by  receiving,  or  taking  intereft  for,  any 
**  fum  or  fums  of  money,  really  and  bond  Jide 
^  leat  on  any  mortgage,  Kc.  of  lands  in  Ireland, 
or  in  the  colonies  or  {^antations  in  the  Wefir 
Indies,  the  fe<:urities  for  which  are  made  and 
•*  executed  in  Great-Britain,  fo  as  the  intereft, 
^^  (b  to  be.received  or  taken,  do  not  exceed  the 
*'  rate  of  fix  pounds  for  one  hundred  poiui^ 
•*  for  a  year/* 

But.it  ieems  that  this  ftatute,  being  an  e!»* 

^/^'  ^'^^  abling  a^,  extends  only  to  the  particular  ca&s 

jtHerein  mentioned,    and  dots  not  reach  any 

(^)  Supleton  V.  Conwajr,  3  Atk.  727.     i  V«z.  42S. 

»  others^ 
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Others.     Now  it  enaAs,    that  mortgages  and 
ether  iccuritiea,  refpe&ing  lands  in  Ireland  and 
t>e  W^Jt'Jndiesj  rcferving  intereft  allawed  in 
thoie  countries,  (hall  be  valid,  though  executed  /^^A  ^/^ 
in  England'^t\>VLt  does  not  mention  perfonal^^^'^^r^  r^ 
contmds;  if  fo,  z^  bond  taken  together  witb^^]^^/^ 
fuch  mortgage,  reierving  greater  intereft  than>  /-,  :r^u^/  a.*^ 
is  allowed  by  the  laws  of  this  country,  wilU  it^'*-*^  ^  / 
Ihould  (eem,  be  void  as  ujkrious.  .  V^f*^ ^y^-^=^ 

No  cafe  has,  as  yet,  been  decided  on  this/^^'''-^'-^**^ 
queflion,  in  relation  to  a  mortgage;  but  where  ^"^^z ^^ ^^^ 
a  bond  was  given  in  England  &x  2800^  with.  _f^  •^ 

$k  condition  (c),  which,  after  reciting  an  agree* 
ment  made  in  Junf,  1 769,  between  A  and  B 
for  the  poirchafe  of  an  eftate  inSt  Chrifiopher^s^ 
by  the*  former  (^  the  latter  for  1 800/.  and  that 
it  was^  agreed,  a^  the  making  af  (hat  contractj^ 
and  it'  tvas  part  of  thfi  terms  thereof ^  that 
1400/,  part  of  it,  (hoold  remain  fecured  by  $ 
joint  bond  of  A^  and  another  petfon^  to  be  ijx 
that  behalf  appointed,  and  who  was  reiident: 
,ift  England;  in  confequence  of  which,  he, 
together  with  ZT,  becJune  bound  to  B  for  the 
1400/.  with  intereft  at  6/.  percent,  and  alfb.re^<: 
citing  that  it  had  been  fince  propofed  and  agreed 
lietween  A  and  2>  By  fon  of  B^  then  decea£id, 

(r)  Dcwu  V.  Span>  3  Tern  Rep.  4x5. 

I  that 
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that  the  former  bond  fliould  be  cancelled,  and 

a  new  bond  given  for  the  1400/.  with  intereft 

at  6/.  per  cent,  agreeable  to  the  original  coi\- 

tra6b)  was,  that,  on  payment  of  1400/.  by  A 

or  ^y,  the  co-obligor  and  defendant,  with  interefl: 

at  6/.  per  cent.  Kc.  the  bond  (hould  be  void; 

on  a  plea  to  an  adion  brought  thereupon,  that 

after  the  29th  of  September ^  1714,  and  after 

the  death  of  D  B's  father,  and  before  the  mak« 

ing  of  this  bond,  it  was,  corruptly  and  againfl: 

the  form  of  the  ftatute,  agreed  between  2>  B 

and  Jy  that  the  bond  fo  entered  into  by  A  and 

//  (hould  be  cancelled,  and  that  DB  (hould 

forbear  and  give  farther  time  of  payment  of  the 

fum  of  1400/.  until  the  25th  of  Juncy  1788, 

and  (hould  for  fuch  his  forbearance  be  paid 

intereft  on  the  1400/.  in  the  mean  time,  after 

the  rate  of  6/.  for  every  100/.  by  the  year;  and 

that  for  fecuring  the  payment  as  weU  of  the 

1400/.  as  the  intereft,  SCc*  this  bond  was  given » 

with  an  averment  that  the  former  bond  was 

given  up  to  be  cancelled  by  means,  SCc.  the 

prefent  bond  was  void;    it  was  held  by  the 

Court  of  King's  Bench,    pnanifnoufly,  to  be 

void  on  the  ground  of  vfMry^ 

But  the  ftatute  of  Queen  Ayine  has  no  re^ 
trofpcft  tocontrads  made  previous  thereto;  for 

thay 
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they  may  carry  intereft  according  to  the  intereft 
allowed  oii  agreements,  at  the  time  the  debt 
was  contrad:ed  (dj^ 

A  diftindtion  is  piade  in  Chancery  between 
an  agreement  (e),  that  the  intereft  (hall  be 
raifed  if  not  punftually  paid,  and  for  abatement 
thereof  upon  punctual  payment.  For,  in  the 
former  cafe,  it  is  confidered  as  a  penalty,  againft 
which  the  courts  of  equity  will  relieve;  but 
IP  the  latter,  as  a  condition,  which  muft  be 
ftriiftly  adhered  to;  in  which  cafe,  the  debtor 
cannot  have  relief,  in  equity,  after  the  day  of 
payment  elapfed;  becaufe  the  abatement  is  to 
be  upon  a  condition,  which  is  not  performed  (fj. 

Thus  {g\  where  (before  the  rtdudion  of  in* 
tereft  to  5  per  cent.)  a  mortgagee  lent  money 
at  6  per  cent,  but  agreed  in  the  deed,  that,  if 
the  money  was  paid  within  three  months  after  it 
became  due,  he  would  accept  of  5  per  cent. 

i^d)  Walker  v.  Pcjirj,  2  Vcrn.  42.  78.  145.  Sc.  i  Eq, 
Ca.  Abr.  288.     Sc.  cont.  Pre.  Ch.  50. 

(#)  3  Burrows,  1374,  1375. 

ffj  This  diftinction  holds  in  all  cafes  of  compofitions» 
&c.  if  money  not  paid  at  the  day,  equity  will  n6t  relieve. 
3  Atk.  585. 

CgJ  Jory  V.  Cox,  Pre.  Ch.  i6o.  Barnard  481.  Nichols 
«r.  Maynard,  3  Atk.  Rep^  520. 

3Q  The 
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The  mortgagor  not  paying  the  money  withiQ 
the  time,  the  queftion  was,  whether  he  ihould 
pay  5/.  or  61.  per  cent?  And  it  was  held  by  the 
Court,  that  intereft  muft  be  paid  at  fix  per  cent,  j 
for  though  relief  was  given  againft  unreafbnable 
penalties,  yet  this  was  not  lb,  for  the  mortgagee 
might  have  refufed  to  lend  his  money  under 
6  per  cent. 

.  But  where  (A),  on  a  bill  to  forectofe  a  rnort^ 
gage,  the  intereft^  by  the  deed,  was  to  be  ^ 
per  cent,  per  arm.  payable  half  yearly,  and  if 
not  paid  by  the  fpace  of  two  months  after  the 
time  of  paymenf,  then  to  be  raiied  to  5/.  10^. 
per  cent,  per  ann.  for  increafe  of  intareft.  The 
intereft  being  run  greatly  in  arrear^  the  queftion 
was,  after  what  rate  it  fhould  be  computed  on 
redemption  of  the  nK>rtgage  f  And  it  was  de* 
creed  to  be  computed  at  the  rate  of  5  per  cent, 
per  ann.  only :  for,  where  the  intereft  was  to 
be  incr(a(ed,  if  not  paid  at  the  day>  that  was 
but  in  the  nature  of  a  penalty,  and  relievable  in 
equity.  • 

But  it  Teems,  that  if  there  be  a  covenant  for 
payment  of  tlie  additional  i  per  cent,  the  Court 

will  not  relieve  againft  it. 

^^)  Shrode  v.  Parker,  2  Vera.  316.    -Hollea.<ir.  Wyfc^ 
z  Verik  289.    Nichols  ^.M&vnardp  3  Atk.  520. 

Thys, 
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Thus  (1),  where  money  was  lent  on  mortgage 
at  5  per  cent,  and  the  mortgagor-  covenanted  to 
pay  6  per  cent,  if  he  made  default  in  payment 
of  intereft  for  the  (pace  of  fixty  days,  after  the 
time  of  payment;  the  Court  decreed,  that, 
from  default  made,  the  mortgagor  (hould  pay 
^per  cent,  {k)  I  for  that  this  covenant  was  the 
agreement  of  the  parties,  and  not  to  be  relieved 
againft  as  a  penalty,  ftuare^  if  fuch  covenant 
muft  not  be  in  afeparate  deed,  thougl^I.lhould 
think  that  would  make  no  difference. 

And,  if  an  indulgence  be  given  by  the  mort* 
gagee,  fuch  agreement  will  be  good  to  r^ife  the 
intereft,  upon  the  ground  of  forbearance  (/)  1 
fuch  additional  intereft  not  being  confideredt 
in  that  cafe,  as  a  penalty,  but  as  a  liquidated 
iatisfaftion  fixed  and  agreed  upon  by  the  parties. 
So,  where  a  mortgs^e  was  given,  in  Ireland, 
to  truftces,  by  way  of  fecuring  debts  to  credi* 
tors,  and  no  money  actually  pafted,  but  the 
fum  nominally  lent  was  to  be  paid  by  inftal* 
ments;  an  agreement  that  the  intereft  of  thofe 
fums  fliould  rife,  on  non-payment,  at  the  time* 

(1)  MarquU  of  Halifax  v.  Higgcns,  2  Vcrn.  134, 
(i)  Pre.  Ch.   16 1.     T/V.  Howard 'v.  Harris,  yir/r-a. 
(/)  Burton,  it  al,  v.  Slattcry,  3  Brown's  Pari.  Ca.  6S. 

3  Q  2  appointed. 
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appointed,  or  within  three  weeks  after,  from  5 
to  8  per  cent,  was  held  good,  upon  an  appeal 
to  the  Houfe  of  Lords. 

And,  in  a  fimilar  cafe  {ni\  where  a  long  arrear 
of  intereft  had  accrued,  and  the  mortgagee 
had  fent  an  account  thereof  to  the  mortgagor, 
who  returned  an  anfwer,  admittii^the  account, 
defiring  forbearance^  and  promifing  to  make 
fatisfa&ion  for  the  fanae.  Lord  Chancellor 
Pafker  allowed  the  additional  i  per  cent,  rc- 
ferved,  as  a  fatis&ftion;  faying,  that  though 
the  provifb,  obliging  the  party  to  pay  6  per 
cent,  was  generally  looked  upon  as  a  penalty, 
and  in  terrereniy  and  therefore  to  be  relieved 
^againft,  if  only  a  very  fhort  lapfe  had  happened^ 
yet  it  might  not  be  relievable  againft,  in  cafe  of 
a.  long  arrear  of  intereft;  and  that  if  no  refcr- 
vation  of  6  per  cenL  had  been  made,  and  a 
great  arrear  of  intereft  had  incurred,  the  Court, 
on  fuch  a  promifc,  in  writing,  to  make  a  fatis- 
faction  for  forbearance,  woukl  have  given  the 
mortgagee  fome  allowance  in  that  refped. 

We  muft  obferve,  in  this  cafe,  that  the 
mortgagee  had,  originally,  made  him/elf  judge 
what  recompence  he  fhould  have,  in  cafe  the 

(ffir)  Brown  v.  Barkhaxn,  iu/ra,  988. 

agree- 
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agreement  for  payment  of  intereft  was  not  per- 
formed, and  the  mortgager  had  acquiefced 
therein;  and  therefore  there  would  have  been 
no  equity  in  the  Court  interfering  to  alter  it. 

It  is  a  rule  and  courfe  of  the  Court  of  Chan- 
cery, on  reference  to  a  Mafter,  to  ftate  an 
account  upon  a  mortgage  (n),  that  all  money 
paid  as  furety,  (hall  be  reckoned  as  principal 
money  from  the  time  of  payment,  and  intereft 
allowed  thereupon  accordingly. 

So,  likewifc,  the  prafkice  is  (o),  that  if  the 
mortgagee  affign  the  mortgage,  with  the  con- 
currence of  the  mortgs^or,  all  money ^  really 
paid  by  the  affignee,  that  was  due  to  the  mort- 
gagee, fhall  be  confidered  principal,  and  that 
the  affignee  (hall  have  intereft  upon  the  intereft 
then  duCf  and  paid  by  himy  as  well  as  upon 
iJie  principal  originally  lent* 

But  it  is  otherwife  (p)^  if  the  affignee  hath  not 
paid  the  money,  and  the  aifignment  be^only 

(»)  Morley  1;.  Elwis>  1  Keb.  376. 
(o)  Smith  v>  Pembeiton,  i  Ch«  Ca.  6j,  68.     /i/V.  258. 
I  Vera.  169.    2  Vera.  135.    Bacon  Abr.  658. 
(f)  I  Cli*  Ca.  68.    1  Eq.  Ca.  Abr.  329.  i. 

'  3  Q  3  colourable^ 
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colourable,  in  order  to  load  the  mortgagor  wifli 
compound  intereft. 

The  account  between  the  mortgagee  and 
affignee  will  not  conclude  the  mortgagor,  where 
the  latter  15  not  party  or  privy  to  the  aifign- 
mcnt  (9). 

Thus  where  (r),  upon  the  affignment  of  a 
mortgage,  the  debt  was  dated  between  the 
affignee,  the  mortgagee,  and  fome  of  the  co- 
heirs that  were  looked  upon  to  have  a  right  to 
the  redemption;  it  was  infifted,  that  thisouglit 
to  conclude  the  plaintiff,  who  claimed  as  devifee 
under  the  will  of  the  mortgagor,  as  a  dated 
account :  but  he  being  no  party  thereto,  that 
was  over-ruled  by  the  Court. 

Another  cafe  (y),  illuftrative  of  the  praftkc 
as  to  the  inconclufivenefs  of  the  account  between 
the  mortgagee  and  afiignee  on  the  mortgagor, 
occurred  lately.  The  fubftance  of  the  cafe  was 
flatted  in  the  judgment  which  was  given  by 

{q)  Ft  J,  fttfra.  201,  J^, 
■  (r)  Earl  of  Macclesfield «».  Pitton,  i  Vera.  168.  Tmfra. 

m.  974*     I  Chan.  Ca.  6%. 

(j)  Matthews  v.  Walwyn,  Shephrard,  and  Co.   Lin- 
coln VInn  Hall,  Aug.  6>  1798. 

5  ^    Lord 
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Lord  Loughborough^  Chancellor^  with  which  I 
have  been  favoured.  His  Lord(hip  faid,  '^  the 
queflion  was,  whether  the  affignee  of  a  mortgage 
had  a  right  to  be  paid  according  to  the  fum 
appearing  diie  on  that  mortgage,  whatever 
might  have  been  the  ftate  of  accounts  between 
the;nortgagor  and  mortgagee.  The  circum- 
fiances  of  the  cafe  had  nothing  in  them  fo  par^ 
ticular  as  to  vary  the  general  queftion«  M  had 
created  a  mortgage  on  his  eilate,  on  which  S 
had  advanced  fome  money  as  being  his  attorney^ 
The  purpofe  of  creating  that  mortgage  was, 
that  money  might  be  raifed  for  the  ufe  of  M* 
The  fum  that  was  adually  paid  hy  S  to  M  did 
not  go  to  the  whole  extent  of  it,  becaufe  by 
fubfequent  dealings,  that  fum  which  was  ac-' 
tually  paid  by  S  to  My  was  in  faifl  reduced. 
S  ought  not  to  have  made  any  ufe  of  that  mort- 
g^ige,  but  to  have  raifed  money  on  it  for  the 
ufe  of  M.  But  S  thought  fit  to  make  an  ajP- 
fignment  of  this  mortgage,  and  the  afiignees 
of  the  mortgage  claimed  to  hold  it  to  the  full 
extent  of  the  fum  appearing  due  on  the  face 
of  the  mortgage  deed.'*  When  this  -cafe  was 
agitated  before  his  Lord  (hip,  a  cafe  was  referred 
to,  in  which  it  vifis  fuppofed  my  Lord  Thurluio 
had  entertained,  not  decided,  but  it  was  inti- 
mated that  he  entertained  an  idea,  that  if  a 

3  Q  4  mort- 
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mortgagor  had  permitted  the  mortgage  deeds, 
without  any  indorfement,  to  be  in  the  poffef- 
fion  of  the  mortgagee,  an  aflignee  taking  under 
that  mortgagee,  might  have  a  right  to  hold  the 
mortgage  to  the  whole  extent  of  the  fum  ap- 
pearing due  on  it  i^nft  the  mortgagor.  It 
was  alfo  ftated,  that  in  practice  it  was  Tuppufed 
that  perfons  dealing  in  fuch  fecurities  were  bound 
to  know  the  mortgagor,  though  that  in  fome 
cafes  might  be  diliicult;  and  that  the  alSgnee 
of  a  mortgage  was  bound  to  fettle  accounts, 
fts  the  perfon  would  have  been  from  whom  he 
took  the  affignment. 

"  I  thought  it  material  to  get  fuch  informa- 
tion, as  one  can,  in  inquiries  of  this  kind,  with 
refpeft  to  the  praftice;  and  I  believe  the  gene- 
ral refult  is  this,  that  perfons  moft  converfant  ia 
conveyancing  hold,  that  it  h  extremely  unfit, 
and  very  rath,  and  a  very  indifferent  fecurity,  to 
take  an  alignment  of  a  mortgage  without  the 
privity  of  the  mortgagor,  from  whom  he  might 
leain  the  fum  really  due  on  it.    In  faft  the 
alignments  of  mortgages  are  fometimes  made 
without  calling  on  the  mortgagor,  but  in  thefc 
~  nments  arc  taken  as  the  heft  fe- 
can  get  for  a  debt  not  very  well 
n  the  cOurfe  of  tranfaftions  for 
railiijg 


-MOKET  t£KT  ON  MORTGAGE,  &C.   969 

jaiiing  money  on  fuch  flender  (ecurities  as  they 
can  find  it.  But  I  underftand,  aniong  convey- 
ancers, no  gentleman  of  eftabliflied  pradice 
would  recommend  to  take  as  a  title,  and  as  a 
good  title,  the  affignment  of  a  mortgage,  with- 
out making  the  mortgagor  a  party  privy  to  that 
aflignment,  and  without  being  fatisfied  from 
him  of  the  money  that  is  really  due  on  the 
mortgage.  With  refpedt  to  a  cafe  that  was 
quoted,  I  believe,  from  the  circumftances,  of  the 
firft  order,  thexe  might  be  fome  doubt  expreffed 
at  the  time  on  the  point.  The  name  of  the 
cafe  to  which  I  allude  is  Lun  and  others,  af« 
lignees  of  Lodge,  a  bankrupt,  v.  St.  John  aitd 
Tome  other  parties.  L  granted  a  mortgage  to 
jPy  who  made  an  alignment  of  it  to  SL  Johi^ 
for  a  fum  lefs  in  fad:  than  the  money  appearing 
to  be  due  on  the  mortgage.  The  cafe  as  ftated 
was  this.  L  made  a  mortgage  to  P  for  2000/. 
P  being  indebted  to  St.  John  in  the  fum  of 
1 100/.  affigned  the  mortgage  to  him  by  an  in- 
dorfement,  ftamped  and  iigned,  but  not  fealed, 
as  a  further  fecurity  for  the  repayment  of  the 
principal  fum  of  1100/,  Afterwards  L  and  P 
both  became  bankrupts,  and  V%  affignees  filed 
a  bill  to  open  the  account  alledging  error,  and 
infifting  that  nothing  was  due.  It  was  objected 
that  the  plaintiffs  mud  redeem  St.  Johh  who 

I  had 
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had  nothing  to  do  with  the  acconnts  between 
L  and  Py  but  was  a  fair  affignee  without  notice 
of  any  tnuiiadions  or  accounts  ^letween  L  and 
P.  The  Chancellor  (Lord  Thurlofw)^  refened 
the  account  to  the  Mafter,  and  ^ve  him  fpe- 
cial  directions  to  (ay  what  was  due  at  the  time 
of  the  mortgage,  and  alfo  what  was  due  on  that 
mortgage  at  the  time  of  the  alignment,  and 
what  remained  due  on  it  \  faving  the  point,  how 
&r  St.  John  (hould  be  afieded,  till  after  the 
Mailer  made  that  fpecial  report.  It  came  on 
afterwards,  on  the  Mailer's  report,  befere  the 
Lords  Commiffioners,  and  the  Mailer  having 
reported  that  P  was  indebted  to  L  in  the  fum 
of  7000/.  the  order  that  was  made  by  the  Court 
declared,  that  the  aflignment  dated,  &c.  made 
by  P  to  St.  John,  was  to  be  deemed  null  and 
void  againft  theeftate  of  L  the  bankrupt;  that 
the  aflignment  was  to  be  delivered  up  to  the 
affignees  of  Z<  to  be  cancelled ;  that  4$"/.  John 
alio  was  to  deliver  up  to  the  plaintiffs  all  deeds, 
papers  and  writings,  that  came  to  their  hands, 
or  were  within  their  power  relating  to  the  eftatei 
and  that  St.  John  ihould  re-convey  to  the  plain* 
tiifs,  the  affignees  of  L.  Therefore  the  final 
refult  of  that  cafe  was,  that  nothing  was  due  , 
on  the  original  mortgs^e,  and  that  the  two 
affignees  of  that  mortgage  took  no  benefit  from 

it. 
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it.  The  account  was  fettled  on  the  foot  of  the 
original  mortgage,  and  the  eftate  was  re-con- 
veyed.  So  far  the  determination  of  this  cafe 
is  a  direft  authority  for  M. 

*'  The  cafes  that  have  been  ^decided,  and 
long  decided  too,  bear  very  much  on  this  caie. 
In  Vernon,  and  the  Precedents  in  Chancery, 
the  cafe  is  now  perfe<3:iy  fettled,  that,  as  be- 
tween  mortg^e,  and  any  perfon  claiming  un* 
der  him,  without  the  privity  of  the  mortgagor, 
you  cannot  fettle  the  accounts.  Yet  if  the 
mortgagee  has  been  in  pofieffion,  and  the  af-t 
lignee  has  been  in  pofleffion,  the  affignee  is 
bdund  to  fettle  the  accounts  of  rents  and  pro- 
fits with  the  mortgagee. 

On  confidering  a  little  the  general  principle 
on  which  this  court  a6ts,  with  regard  to  mort- 
gages, I  do  not  feel  any  difficulty  in  deciding 
this  point.  It  is  true,  a  mortgage  may  be  con- 
sidered as  the  conveyance  of  a  legal  term ;  but 
then  it  muft  be  apparent  on  the  face  of  t he- 
title,  that  it  is  not  an  abfolute  conveyance  of 
'  a  term,  but  the  conveyance  of  a  term,  or  of 
the  inheritance  of  the  eftate,  as  a  fecurity  for  a 
debt ;  and  that  the  real  tranfadion  is  an  ailign- 
ment  for  a  debt  from  J  to  5,  that  debt  being 

collaterally 
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collaterally  iecured  by  a  charge  on  the  real 
eilate.  On  this  principle,  therefore,  it  is  ob- 
vious, if  an  adion  was  brought  on  the  bond, 
in  the  name  of  the  mortgagee,  the  mortgagor 
would  pay  no  more  than  the  fum  found  due  on 
the  bond;  or  in  covenant,  brought  in  the 
name  of  the  covenantee,  the  accounts  muft  be 
fettled  in  that  adion,  according  to  the  amount 
of  the  principal  money  and  iotereft.  There 
leems  to  be  no  reafoo  in  this  Court,  why  the 
condition  of  the  afl^nee  of  a  mortgage  (hould 
be  better  than  it  is  at  law,  to  recover  that, 
which  was  transferred  to  him  by  the  affign* 
ment  (/)• 

The  principle  firft  laid  down  by  Lord  Loughr 
boroughy  in  the  cafe  of  Matthews  v.  Shepheard^ 
that  the  real  tran{a<5tion  in  the  transfer  of  a 
mortgage,  amounts  merely  to  an  afl^nment  cS 

(/)  Note,  The  Lord  Chancellor,  after  delivering  hk 
judgment  in  this  cafe,  faid,  "  I  was  referred  by  a  note  to 
a  book,  which  I  am  not  acquainted  with,  nor  «m  I  ac- 
quainted with  its  charader.  Powell,  on  Mortgages*  It  is 
faid,  that  in  page  223  and  3^77,  he  treats  this  point  as 

clear."    Mr.  Solicitor  General  faid,  '*  Mr.  Powell  is  a 

• 

gentleman  of  conliderable  pradlice."  The  Author  thinks 
it  neceiTary  to  infert  this  note,  the  obfervation  having 
been  gr0fslj  mifreprefented,  in  ftating  this  cafe,  in  fcrreral 
daily  papers. 

a  debt» 
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a  debt,  collaterally  fecurcd  by  a  charge  on  the 
real  eilate,  being  admitted,  the  concluiion 
his  Lordfhip  drew,  on  general  reafoning,  will 
be  found  to  follow,  as  a  neceflary  confequence, 
in  a  Court  of  Equity;  for,  taking  the  mort- 
gage as  a  debt,  if  it  be  not  on  a  negociable 
contraft,  it  is  merely  a  chofe  m  aftion,  few 
which  the  aflignee  has  no  remedy  at  law,  or 
right  to  fue  in  his  own  name,  and  has  only  an 
equitable  remedy,  which  fails  when  the  debtor 
has  a  legal  difcharge,  as  a  releafe  upon  payment 
of  the  money,  or  any  part  of  it. 

But  if  the  debt  were  on  a  negociable  fe- 
curity,  as  a  bill  of  exchange  (z«),  and  the  mort- 
gagee,  after  payment  of  a  part  of  it  by  the 
mortgagor,  aftually  negociated  the  note  for 
value,  the  indorfee  or  affignee  would,  it  feems, 
in  all  events,  be  entitled  to  have  his  money 
from  the  mortgagor,  on  liquidating  the  ac- 
count, although  he  had  paid  it  before ;  becaufe 
the  indorfee  or  affignee  has  a  legal  right  to  the 
note,  and  a  legal  remedy  at  law,  which  a  Court 
of  Equity  ought  not  to  take  away  from  him, 
but  to  allow  him  the  benefit  of  on  the  ac; 
count. 

(n)  Colhterajly  fecared  by  a  mortgage. 

And 
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cipal,  t(^ether  with  intereft  upon  the  intereft, 
their  confent  being  the  fame  thing,  as  if  they 
had  been  made  parties  to  the  ailignment. 

It  is  faid,  that  in  Hilary  vacation,  a  little 
before  Eafter  term,  in  the  26th  and  27th 
Car.  2  {b\  the  Lord  Keeper  declared  it  fhould  be 
the  rule  that  a  mortgagee,  on  his  mortgage 
being  forfeited,  flK>uld  have  intereft  for  bis 
intereft. 

Thus(c),  where  a  mortgage  was  made  in 
June  1678,  for  450/.  principal  money,  payable 
at  the  end  of  five  years,  and  intereft  in  the 
Inean  time  half-yearly ;  and,  about  two  months 
before  the  five  years  were  e:s(pired,  the  m<^- 
gagee  (no  intereft  having  been  paid)  af&gned 
the  mortgage  to-  the  defendant  in  confideration 
of  560/.  being  fo  much  due  for  principal  and 
intereft ;  the  queftion  was,  whether  the  intereft 
then  due  fhould  carry  intereft  ?  It  was  objefted, 
that  the  mortgagee  ought  not  to  have  afligned 
until  the  five  years  were  expired ;  fed  non  alio-' 
catur^  for  the  mortgage  was  forfeited  long  be- 
fore, by  non-payment  of  the  intereft ;  and  the 

{i)  4  Ch.  Ca.  258. 

(r)  Gladman  <z/.  Hcnchm^>  2  Vern.  135.  Hill.  i6,go» 

560/. 
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560/.  was  decreed  to  be  paid,  with  intereft, 
from  the  time  of  the  aflignment. 

• 

But  this  rule,  if  ever  made,  feems  to  have 
been  laid  alide  foon  afterwards;  for,  where 
G{d),  in  1 641,  made  a  mortgage  in  fee  of 
lands,  worth  about  30/.  per  annunij  to  C,  tg 
fecure  300/.;  in  1652,  the  mortgagee  took 
pofleffion,  and  in  1660,  devi&d  the  lands  to 
Ji  in  1680  (which  was  five  years  after  the 
rule  above-mentioned  is  faid  to  have  been 
made)  the  devifee  brought  a  bill  to  foreclofe. 
The  wife  of  the  mortgagor  had  recovered  a  third 
part,  as  dower,  againfl  the  mortgagee,  fo  that 
the  profits  did  not  anfwer  the  intereft  of  the 
money,  which  was  then  8  per  cent,  and  there 
had  been  infancies  on  the  plaintiff's  part  for 
fevcral  years.  The  Matter  of  the  Rolls  de- 
creed the  plaintiff  to  redeem,  and  pay  8  per 
cent  only,  that  being  then  legal  intereft  -,  and. 
faid,  thati  though  the  profits  were  not  fuf^ 
ficient  to  anfwer  the  intereft,  yet  the  arrears 
could  not  carry  intereft,  although  the  coib  and 
charges  muft. 

A  Mafter's  report  (tf),   computing  intereft, 

(^)  Prober  v.  Cooper,  Pre.  Ch.  116.  Trin.  1700.  * 
(0  Bacon  V.  Clerk,   i  P.  Will.  478-  Sc.  Pre.  Ch.  500, 
2  Eq«  Ca.  Abr.  530.  9.  Creufe  *u.  Hunter,  2  Vez.  Jud«  159. 

3  R  makes  \ 
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makes  that  intereft  principal,  and  to  carry  in-* 
tereft ;  for  a  report  is  as  the  judgment  of  the 
Court,  and  apjxunts.  a  day  for  the  payment, 
carrying  on  intereft  to  that  day ;  and  the  par- 
ties difobedience  to  the  Court,  in  not  comply- 
ing  with  the  time  of  payment,  ought  to  fubjed 
him  to  intereft. 

But  the  report  f/J  muft  be  confirmed;  for, 
where  y/,  the  defendant,  iniifted  that  800/.  was 
Owing  to  him,  and,  upon  the  Matter's  report, 
only  180/.  appeared  due;  the  Court  ordered 
intereft  for  that  fum,  from  the  time  of  con- 
firming  the  report  abfolute,  and  not  before } 
becaufe,  until  then,  it  was  not  any  liquidated 
fum. 

Where  creditors  are  decreed  to  be  paid  ac- 
cording to  their  priority,  if  the  eftate  is  defi- 
t:ient,,  the  principal  only  (ball  bear  inteteft  after 
the  confirmation  of  the  report  fg^. 

And  although  the  report  be  confirmed,  yetf 
if  the  fuit  be  for  a  fale,  and  not  to  foredofe, 

f/J  1  P.  Will.  Rep.  455.  4S0.  Kelly  V.  Lord  Bellew,  1 
Brown's  Pari.  Ca.  202.  iM.  566.  2  Vez.  Jun.  i^g.  Mofelf 
27.  Attorney  General  at  Relation  Iflington  Overfeers  gt  of* 
I  P.  Will.  Rep.  376.  480.    2  Eq..  Ca.  Abr.  53©^ 

^)  Mofely  247.  I  Vez*  495. 

^  intereft 


interefl:  (hall  not  carry  intereft,  if  there  b* 
other  mortgagees,  and  bond  creditors^  parties 
tberetoi 

Thus  (A),  whtre  the  plaintiff^  a  mortgagee^ 
brought  a  bill,  in  conjunftion  with  feveral  bond 
creditors,  againft  the  heir  at  law  of  the  mort- 
g2^or,  for  d  fale  of  the  mortgaged  premifes^ 
and  had  a  decree  accordingly,  with  a  direftion 
to  pay  the  mortgagee  his  principal  and  interefl^ 
in  the  firft  pkce  the  Mafter  made  a  report  of  a 
Hated  fum  due,    which  was  confirmed;    thd 
mortgagee  then  moved,  that  the  Mafter  might 
compute  fubfequent  intereft  and  cofts  upon  the 
jfum  reported  due»    There  was  not  near  enough 
ariiing  from  the  fale,  to  pay  the  fecond  mort* 
gagee  and  the  bond  creditors.     The  reft  of  the 
creditors  and  the  mortgagor  oppofed  this  mo-^- 
tion,  and  endeavoured  to  (hew  a  diflference  be- 
tween the  prefent  bill  and  a  bill  of  foreclofure, 
infifting,  that,  in  the  latter,  the  Court  direds 
"the  Mafter  to  allow  fubfequent  intereft  upon 
the  fum  reported  due,  becaufe  it  is  a  compen- 
fation  to  the  mortgagee  for  being  kept  out  of 
his  money,  by  the  Court's  allowing  time  to  tlie 
mortgagor  to  redeem ;  but  that  here  a  fale  was 
direAed  in  the  firft  inftance,  and  the  intereft 

{h)  Harria  v.  Harris,  3  Atk*  722^ 
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of- the  Other  creditors  was  concerned;  there- 
fore, it  would  be  haixl  to  give  intereft  upon  in- 
tereft  in  favour  of  one  creditor,  to  the  preju- 
dice of  the  reft.  And  the  Lord  Chancellor 
allowed  the  diftinftion,  faying,  that  it  would 
be  rather  too  much  to  give  fuch  an  advantage 
to  the  mortgagee  over  the  reft  of  the  crediton^ 
efpecially  as  the  mort^ige  carried  5  per  cent. 
and  propofed  to  the  counfel»  that,  from  the 
time  of  the  Mafter*s  report  being  confirmed, 
it  ftiould  carry  only  4  per  cent  in  which  the 
plaintiff  acquiefced. 

« 

Where  the  Court  enlarges  the  time  for  » 
mortgagor  (z)>  or  a  fubfequent  mortgs^l^,  that 
is  a  favour,  for  they  would  otherwife  be  fore- 
clofed,  and  it  is  but  juft  and  reafonable  they 
ftiould  pay  for  it,  and  that  the  firft  mortgi^ 
Ihould  be  no  lofer  thereby  5  therefore,  if  on  a 
bill  to  foreclofe,  principal,  intereft,  and  cofts, 
are  lumped  into  one  fum  by  a  Mafter  i  if  the 
mortgagor,  on  a  puifne  mortgagee,  pray  longer 
time  to  redeem/  they  always  pay  intereft  for  the 
whole  fum. 

It  fcems,  in  general,  that  an  account  (though 
^  before  a  Mafter)  againft  an  infant,  on  a  bill  to 

^  foreclofe,  fliall  riot  carry  intereft  on  intereft. 

(;)  Mofeley^  246,  247* 

So. 
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So,  upon  a  bill  {k)  being  brought,  that  an 
infant  might  redeem  a  mortg^e,  or  be  fore- 
clofed ;  upon  the  hearing,  it  was  decreed  to  an 
account,  and  that  the  infant  (hould  pay  what 
was  reported  due,  unlefs  he  (hewed  caufe  to  the 
contrary,  within  fix  months  after  he  became  of 
age.  A  report  was  made,  and  confirmed,  of 
26oo/«  due ;  and,  upon  a  fubfequent  order  be- 
ing made  to  compute  intereft  firom  the  report^ 
the  Lord  Keeper  doubted,  whether  intereft 
ought  to  be  allowed  for  the  intereft. 

And  I  fliould  apprehend  that,  in  fuch  cafe(/), 
generally  fpeaking,  intereft  upon  intereft  ought 
not  to  be  allowed  againft  an  infant;  becauie 
one  ^x>und,  upon  which  the  Court  turn  the 
intereft  into  principal,  is  by  way  of  infli6ling 
puni(hment  on  the  mortgagor  for  non-perform* 
ance  of  his  •  contract,  which  motive  ought  not 
to  operate  againft  an  infant.  For  the  fame  rea- 
ion,  on  which  the  Court  indul^s  him  with  the 
privilege  of  (hewing  caufe,  after  he  comes  of 
age, .  namely  his  prefumed  incapacity  in  the 
jnanag^ment  of  his  aflfairs,  which  difcharges 
him  from  any  confequences  incurred  by,   or 

{k)  Bennet  <v.  Edwards  et  aP.  2  Vera.  392. 

fij  Litt.  Sec.  402,  5>  4*  Lord  Raym.  25.  Gilb.  Ten. 
32. 

3  R  3  penalty  j 
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penalty  infli^ed  on,  the  ground  of  negligence. 
Operates  equally  agatnfl:  loading  him  with  com" 
pound  intereft  upon  an  account,  when  it  may 
be  prefumed,  that  the  like  imbecility,  which 
induces  the  Court  to  indulge  him  with  an  op« 
portunity  of  ihewing  caufe  againft  a  decree  of 
foreclofure,  or  other  decree  charging  his  eftatc, 
likewife  occafions  the  non-payment  of  the  in- 
tcreft  (m). 

And  if  the  decree  were,  that,  on  iion-pay-r 
ment  of  what  (hould  he  reported  due,  the  in- 
fant (hould  be  foreclofed,  unlefs  caufe  were 
fhtwn  to  the  contrary  within  fix  months,  SCc^ 
the  cafe  would  be  dill  flronger  a^inft  allowing 
intereft  upon  intereft,  Firft,  becaufe,  by  fuch 
decree,  the  mortgagee  has  the  penalty  which 
he  annexed  to  the  non-performance  of  the  con- 
traft  by  the  mortgagor^  namely,  the  efUte  dif- 
charged  from  the  condition.  Secondly,  becaufe 
one  ground  upon  which  the  Court  turns  the 
interefl  into  principal,  is,  as  a  recompence  to 
the  mortgagee  for'  the  delay  he  receives,  by  rca- 
fon  of  the  indulgence  given  by  the  Court  to 
the  mortgagor,  in  allowing  time  for  redemp- 
tion, which  reafon  does  not  apply  here  j  as,  ia 

(m)  Et  wd.  the  cafe  of  Sir  Redmond  Everard  v.  £liz^ 
AftoD^  2  Brown's  Pv,  Ca.  5$.  Yin.  vol*  <a.  p.  1 13*  Ou  47- 

th« 
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the  cafe  of  an  infant,  the  foreclofure  takes 
place  immediately,  but  fubjedl  to  be  opened 
within  fix  months  after  he  attains  his  age,  if 
the  infant's  defence  be  miftaken,  or  there  be 
any  irregularity  on  the  part  of  theiBbrtgagee^ 

But  here  we  muil  remark  an  exception  to 
this  rule,  as  to  infants,  where  an  account  and 
report  are  taken  and  made,  in  a  caufe  whqre  an 
infant  is  plaintiff  j  for  there  the  fum  will  bear 
intereft  from  the  foot  of  the  account ;  nothing 
being  more  certain,  or  eftabli(hed,  than  that  a 
minor  is  bound  and  concluded  thereby,  unlefs 
he  (hew  fraud,  or  error  to  his  prejudice ;  for  it 
would  be  not  only  inequitable,  but  uAreafon* 
able,  to  take  from  fuch  defendant,  the  ben^t  * 
of  making  ufe  of  thofe  proceedings,  which  he 
is  forced  t7ito  by  the  infant,  and  thereby  to 
fubjed  him  to  the  difficulty  and  expence  of 
taking  a  new  account. 

Thus,  where  Thomas  Odeli,  an  infant  (n),  to 
whom  the  equity  of  redemption  of  a  mortgage 
for .  years  defcended  on  the  death  of  his  fathex 
(who  had  exhibited  his  biU,  in  the  Court  of 
Exchequer  in  Irelandy  againfl  the  mortg^ee 

i^n)  Badifam  v.  Odcll  an  infant  and  Fitzmaarice  hu 
Sigrdiaa^  4  Brgv^o's  Pari.  Ca,  447. 

3  R  4  and 
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and  his  afligDce»  to  redeem  the  prcmifes,  and 
for  an  account  of  the  money  due  on  the  mort^ 
gage)  filed  hb  bill  <^  revivor;  the  cauie  was 
heard,  and  the  Court  decreed,  that  it  (hould 
b^  referred  to  the  remembrancer,  to  ftate  and 
fettle  an  account,  who  made  his  report,  that 
1883/.  1 8/.  was  due  for  principal  aiid  interej^ 
which,  there  beii^  no  objeftions  made^  or  ex^ 
ceptions  taken  thereto,  was  abfolutdy  confirm- 
ed. And  the  caufe  coming  on  for  fiuther  hear* 
ing,  it  was  decreed,  that  upon  the  mortgagor's 
paying  the  fum  of  1883/.  ^^^*  ^^  reported  due, 
fvith  interefi  for  the  fame^  fix>m  the  time  of 
the  report  being  confirmed  abfolute^  the  pre-* 
mifes  (hould  be  re-conveyed,  and  all  bonds  and 
fecurities  delivered  up. 

Afterwards,  Odell  negledbing  to  pay  the  mo« 
ney  reported  due,  or  any  intereft  for  the  fame, 
the  mortgagee,  who  had  likewife  had  a  fuit  de^ 
pending,  filed  an  amended  and  fupplemental 
bill,  in  order  to  have  the  benefit  of  the  decree, 
by  a  fale  or  abfolute  foreclofure ;  and  therein, 
'  in  regard  the  account  of  what  was  due  on  the 
faid  mortgage  had  been  ftated  in  the  former 
caufe,  prayed* to  have  the  benefit  thereof,  and 
that  the  account  (hould  be  taken,  in  his  prcfent 
fuit,  on  the  foot  of  the  report  or  decree  nude 
in  the  former  fuit. 

To 
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To  this  bill  Odell  put  in  his  anfwer,  and 
thereby,  amongft  other  things,  admitted  the  ' 
former  report,  decree,  and  proceedings;  but 
infifted  that,  apprehending  he  was  much  ag- 
grieved by  thofe  proceedings,,  he  chofe  to  have 
his  bill,  upon  which  the  faid  decrees  were 
made,  difmifled  rather  than  fubmit  thereto. 
Afterwards,  the  caufe-  came  on  to  be  heardt 
when  the  Court  declared,  they  were  of  opinioa 
that  the  defendant,  the  minor,  was  not  to  be 
concluded  by  the  account  taken  in  the  laid 
former  caufe,  but,  that  the  plaintiff  was  en- 
titled to  an  accowrxt,  as  between  mortgagor 
and  mortgagee ;  and  therefore  decreed,  that  it 
ihould  be  referred  to  the  chief  remembrancer^ 
or  his  deputy,  to  audit  and  flate  an  account^ 
between  the  plaintiff  and  defendant,  on  the 
foot  of  the  mortgages  and  fecurities  in  the 
pleadings  mentioned,  in  which  account  both 
parties  were  to  have  all  juft  allowances. 

From  this  decree,  the  mor^agee  appealed » 
infifting,  that  the  infant  ought  to  be  concluded 
by  the  account,  taken  in  the  former  caufe,  on 
$L  bill  originally  brought  by  his  father,  revived, 
And  carried  on  by  himfelf,  confirmed  by  fub- 
iequent  orders  of  the  Court,  and  figned  and 
inroUed ;  and  that  he  ought  not  to  be  permit- 
ted 
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ted  to  wave,  or  vary  the  {ame,  efpecially  when* 
neither  fraud  nor  error  in  the  account  were  even 
fuggefted. 

And  fo  it  was  adjudged,  as  to  that  point, 
and  the  decree  reverfed ;  and  it  was  farther  or^' 
dered,  that  the  account  taken  upon  the  former 
decree  fhould  ftand,  with  liberty  for  the  in&nt 
to  furcharge,  or  falfify  the  fame ;  and  that,  in 
cafe  of  any  furcharge,  or  faUification,  the  re- 
membrancer (hould  deduft  (b  much  as  aught 
to  be  deducted  on  account  thereof  ^  and  that 
the  remembrancer  (hould  osirry  on  the  account 
cf  iht /ub/equent  interejly  from  the  time  of  the 
corifirmation  of  the  former  report  j  for  the  fum 
thereby  reported  due,  after  fuch  dedudions 
made  thereout  as  aforeiaid. 


So,  likewife,  a  diftinftion  is  made  (o),  where 
an  infant^concerned  agrees  to  allow  intereft  on 
intereft,  and  a  benefit  accrues  to  him  thereby, 
and  it  would  be  unjuil  to  take  it  from  the 
mortgagee ;  for,  in  fuch  cafe,  it  ihall  be  aEow- 
cd  i  as  the  }aw,  at  the  fame  time  that  it  pro- 
te(^s  the  imbecility  and  indifcretion  of  infants 
from  injury  through  their  own  imprudence, 
ep^bles  them  to  do  binding  adts  for  their  bene- 


(0)  Co.  Litt.  315. «« 


fit* 
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fit,  and,  without  prejudice  to  themfclves,  for 
the  benefit  of  others ;  for  the  end  of  the  privi- 
lege being  their  protedion,  to  that  object^  all 
the  rules,  and  their  exceptions,  muft  be  direft- 
ed  f  and  iiot  to  give  fuch  afts  {lability,  would 
be  turning  their  privilege  of  infancy  againj 
themfclves. 

Thus,  where  JS  mortgaged  his  eftat^  to  C, 
and  then  died,  leaving  2>,  his  daughter  and 
heir,  who  was  an  in&nt,  and  had  nothii^  to 
iubfill:  on  but  the  retxts  of  the  mortgaged 
eftate  fpj.  The  mort^^  having  been  fuSer^ 
ed  to  run  in  arrear  thre^  years  and  a  half,  C 
grew  uneafy  at  it,  and  threatened  to  enter  on 
the  eftate,  unlefs  his  intereft  might  be  made 
principal  I  upon  which  2>'s  mother,  with  the 
privity  of  her  neareft  relations,  ftated  the  ac^ 
count  i  and  D  being  then  near  of  age,  figned 
it,  and  it  was  admitted  to  be  fair.  It  was  rc^ 
folved,  by  the  Court,  that  though,  regularly, 
intereft  (hould  not  carry  intereft  agsunft  an  in* 
&nt,  yet,  in  fo^ne  cafes,  2nd  upon  fome  cir- 
cumftances,  it  would  be  injuftice,  if  intereft 
fliould  not  be  made  principal ;  and  the  rather, 
in  this  inftance,  becauf^  it  was  for  the  infant's 

ffj  Earl  of  Chefterficid  v*  lady  Cromwell,  i  Cq*  Cz. 
997. 1. 

fewest, 
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benefit,  who,  without  this  agreement,  would 
have  been  dellitute  of  fubfiilence. 

Befides,  in  this  cafe  (q),  the  mortgagee  might 
have  obtained  immediate  payment  of  principal 
and  intereft,  by  exhibiting  his  bill  to  compel  a 
iale  for  payment  of  debts. 

But,  in  general,  intereft  (hall  not  carry  in« 
tereft  upon  a  mortgagor's  (igning  an  account  (r) 
whereby  he  admits  fo  much  due  for  inteieft  i 
becaule  that,  of  itfelf,  does  not  fhew  any  agiee^ 
ment,  or  intent  to  alter  the  intereft,  or  nature 
of  that  part  of  the  debt,  or  to  turn  it  into 
principal ;  nor  does  it  appear  to  have  ever  been 
ib  determined ;  for  it  feems  that,  to  make  in« 
terefton  a  mortgage  principal,  it  is  requifite 
there  (hould  be  a  writing  figned  by  the  par« 
ties,  the  ejate^  in  the  land^  being  to  be  charged 
therewith* 

Lord  Keeper  North  was  of  opinion,  in  the 
cafe  of  Howard  v.  Harris^  that  if  there  were  a 
covenant  in  the  mortgage-deed  for  payment 
of  the  intereft,  upon  which  an  adion  of  debt 
would  lie,  the  Court  would,  allow  intereft  on 

Iq)  Infra. 

(r)  Brown  v.  Barkkam,  rP,  Will.  Rep.  65  2c  Stfra.g64^ 

intereft^ 
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kitcreft,  though  no  account  was  taken  befoise  s 
mafter(^).  In  that  cafe  a  mortgage  for  looo/. 
had  been  made,  upon  a  reverfion  teii  years, 
and  in  the  deed  there  were  covenants  for  pay- 
ment of  the  principal  and  60/.  per  annum  in- 
terefty  and  7/.  per  annum  rent  was  only  re-" 
ierved ;  and  it  was  uiged,  that  the  mortgagee, 
againft  whom  the  bill  was  exhibited  to  recieemt 
ought,  in  this  cafe,  to  have  intereft  upon  in- 
tereft,  otherwife  he  would  be  a  great  lofer.  To 
ivhich  it  was  anfwered,  that  the  biU  had  been 
filed  fix  years,  and  that  the  mortgagee  had,  by 
enfwer,  oppofed  the  redemption,  and  therefore, 
from  that  time,  he  had  no  pretence  for  an  al-^ 
lowance  of  intereft  for  his  damages ;  and  that 
tt  was  never  known  in  the  Court  that  intereft 
upon  intereft  was  at  any  time  allowed  in  fucb 
cafe. 

But  the  Lord  Keeper  was  clearly  of  opinion, 
that  as  to  fo  much  intereft  as  was  tefenred  in 
the  body  of  the  deed,  that  (hould  be  reckoned 
printipal ;  for  it  being  afcertained  by  the  deed, 
an  adion  of  debt  would  lie  for  it,  and  there^' 
fore  it  was  reafonable  that  there  (hould  be 
damages  given  for  the  non-payment  of  that 

(/)  Howard  o^.  Harris,  2  Ch.  Ca.  147  to  150.  $€.  i  Venu 
194.     I  Vent*  364.   Sufra.71^.  '    - 

money. 
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money*  As  to  what  had  been  yrged,  that  this 
had  never  been  pfadifed,  and  that  there  was 
not  any  fuch  precedent  in  the  Court,  aind  that 
if  this  were  to  be  eftablilhed  for  a  rule,  every 
icrivener  would  referve  all  his  intereft  half« 
yearly,  from  time  to  time,  as  long  as  the  mo« 
ney  (hould  be  continued  out  upon  the  fecu* 
lity,  which  would  be  to  change  the  law  and 
praftice  of  the  Court,  and  make  all  mortgagors 
pay  intereft  upon  intereft ;  the  Lord  Keeper 
£iid,  that  he  was  clear  in  the  diftinftion  be- 
tween debt  and  damages,  and  he  faw  no  in- 
convenience  that  could  enfue;  it  would  ferve 
only  to  quicken  men  to  pay  their  juft  debts. 
And  it  was  decreed  accordingly,  that  after  a 
deduftion  of  the  yearly  rents  of  the  mortgaged 
premifes  out  of  the  60/.  a  year,  payable  for  the 
intereft,  the  defendant  (hould  be  allowed  in« 
tereft  for  the  refidue  of  the  faid  60/.  a  ytsxy  for 
XfiMch  the  mortgagee  might  have  fued  at  lato 
and  recovered  damages. 

But  here  we  muft  attend  to  the  diftini^ioQ 
between  the  laft  cafe,  where 'the  fecurity  for  the 
intereft  refted  in  covenant  onh/,  and  the  ordi* 
nary  cafes,  where  the  rents  of  the  mortgaged 
premifes  are  fufficient  to  pay  the  intereft,  as,  if 
this  determination  be  according  to  law,  it  ap- 

I  pears 
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pears  to  me  it  muft  have  turned  upon  that 
point  9  for  it  is  certain,  that,  in  general,  aa 
agreement  made  at  the  time  of  the  mortgage 
(and  a  coreiiant  in  truth  is  no  m(»re  than  an 
i^eement)  will  not  be  fuificient  to  make  fu-* 
ture  intereft  principal,  fuch  terms  being  con* 
fidered  as  carrying  fomewhat  of  fraud .  with 
them ;  not  fuch  fiaud  as  is  properly  deceit,  buC 
fuch  proceedings  as  lay  a  particular  burden  and 
hardfhip  upon  a  man ;  and  againfl  which,  there* 
fore,  a  court  of  equity  relieves. 

Thus,  where  V  made  a  mortgage  to  O,  with 
a  provifo,  that  if  the  intereft  was  fix.  months  in 
arrear,  then  it  (hould  be  accounted  principal 
and  carry' intereft  (/);  Lord  Chancellor  Cowper 
decreed  the  claufe  to  be  vain  and  of  no  tiic» 
for  that  an  agreement,  made  at  the  time  of  the 
mortgage^  would  not  be  fufficient  to  make  fu« 
ture  intereft  principal,  but  it  was  requifite  that 
intereft  (hould  be  firft  grown  due,  when  an 
agreement  concerning  it  might  then  make  it 
principal. 


(/)  Lord  Oflalton  v.  Lord  Yarmoathj  Salk.  449.  et  vi/. 
Mofely>  247,  ft  Mecvs's  cafe  before  Lord  Hatcoart,  men* 
t^oned  in  Bofanqoet  v*  DaihwoodA  Ca«  T«  Talbot,  40  a 
I  Atk.  304,  305* 

And 
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And  fb  was  it  likewiie  hdd  in  the  cafe  of 
Thornhill  v.  Evans\u)i  but  £ben  it  muft  be 
upon  a  fair  agreementy  and  is  faid  t6  have 
been  generally  done  on  the  advance  of  fre(h 
money. 

Intereft  upon  intereft  will  never  be  allowed  (jr^ 
becaufe  intereft  is  in  anear  when  the  mortg;^ 
is  paid  offl 

(r,  in  1 741 9  made  a  mortgage  in  fee  for  300/* 
to  C,  of  lands  worth  about  30A  per  annum  fy J. 
In  1652,  the  mortgagee  took  poiieffion^^and, 
in  i66o,  devifed  the  lands  to  E.  In  i686»  the 
devifee  brought  a  bill  to  foreclofe,  to  which 
the  defendant  pleaded  a  fettlement  prior  to  the 
mortgage,  but  that  was  found  fraudulent ;  and 
the  wife  of  the  mortgagor  had  recovered  a  third 
part  of  the  eftate  as  dower  s^nft  the  mortga- 
gee, whereby  the  proSts  did  not  anfwer  the  in- 
tereil  of  the  money,  which  was  then  8  per  cenL 
Et  per  curiam :  the  pUintifT  muft  redeem,  and. 
(hall  pay  8  per  cent,  only  to  the  time  of  the 
ordinance  of  Parliament  that  reduced  the  in* 


'•1 


(«)  Thornhill  v.  Erans,  2  Atk.  331. 

{x)  Ihid.  it  ^d.  Pre.  Ch.  1 16. 

(y)  Prodor  v.  Cooper,  Pre«  Quuu  1 16. 
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tereft  of  moneys ;  tod  though  the  profits  were 
fiOt  iufiiclfcnt  to  anfwer  the  intent)  yet  the  ar-- 
rears  cannot  carry  interefti  but  the  coft  and 
charges  mufl:. 

A  mortgagee  in  poifeflion  is  not  obliged  to 
Uy^  out  money  am/  farther  than  to  keep  the 
eftate  in  necoflary  rep^r  (2;) ;  but  if  a  mort'- 
gHgee  has  expended  any  fum  of  money  ih 
fupporting  the  right  of  the  mortgagor  to  the 
eftatey  where  his '  title  has  been  impeached^ 
the  mortgagee  m^y  certainly  add  this  to  the 
ptincipai  of  his  debt^  and  it  will  carry  interefL 

A  remainder-^man  can  force  the  tenant  for  ^<  y  ^  A^ 
Jife  to  keep  the  intereft  down  if  the  land  ^^'^''\''j^^^ 
charged  (a),  but  cannot  compel  him  to  re-^^  ^^^^  ^^^,9^ 
deem  diredlly,  though  indireftly  he  may  by<.,^^^  ^-/.^  9- 
purchaling  in  the  mortgage;  then  the  tenant ^^^ "^^"^ '^  ^ 
for  life  muft  pay  one-third,  or  part  with  the  '^  J/^^rO.  4^ 
pofleffion.  ^ 

Thus^  where  A  granted  a  chat^e  of  looLper 
annum  in  fee  (6),  and  devifed  eilates  to  B  for 
life,  remainder  to  C  in  fee,  and  then  died.    C 

(«)  3  Atk.  518. 

(if)  Hangerford  a;.  Hungerfordy  Gilb.  Rep.  £q.  69.  * 

{i)  Cited  in  Ht/es  <9.  Hayes>  i  Ch;  Ca.  223, 

3  S  exhibited 
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czhibttcd  his  bill,  to  compd  the  tenant  for  life 
to  pay  the  aneais,  as  othcrwiie  all  would  £&& 
on  the  ievcrfioner»  and  it  was  (b  decreed. 

If  there  be  tenant  in  tail  (c)»  remainder  ovefi 
fubgeft  to  a  precedii^  mortgage  or  incum- 
brance, and  tenant  in  tail  be  in  pofleffion,  and 
receipt  of  the  rents  and  pto&ts^  and  lets  the 
intereft  run  in  arrear,  without  applying  them 
to  keep  it  down,  neither  the  iflue  in  tail  nor 
the  remainder-man,  can  come  againft  the  tenant 
in  tail,  to  compel  the  keeping  down  the  in- 
tereft, or  againft  his  reprefentatives  after  his 
death,  to  compel  the  indemnifying  and  dif* 
charging  the  remainder  firom  the  arrears  of  in- 
tereft fdjj  incurred  during  his  pofieflion  and  re- 
ceipt of  the  profits ;  for  in  this  tafe,  courts  of 
law  as  well  as;  of  equity  confider  the  reverfioner, 
or  remainder- man,  as  in  the  power  of  the  tenant 
19  taiU 

Thus,  where  P  C  made  a  mortgage  for  years  {<?) 
and  then  entailed  the  eftate  mortgaged  on  him- 
felf  and  the  heirs  male  of  his  body,  remainder 

(r)  Amelbarj  a;.  Brown»  1  Vez«  477.     a  Bro.  Ckas. 

Rep.  *T^  I  ^ 

(d)  1  Vez.  480. 

fO  Cbapiia  v.  Chaplin^.s  P.  Will.  935.  Hilary,  1733- 

ta 
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to  his  brother  I  C  in  tail  oialc*  and  afterwards 
died,  leaving  iffue  one  infant  fon^  the  latter 
fujBeied  the  intereft  to  run  in  arrear  for  near 
twenty  years,  and  died  juft  before  be  came  of 
i^e,  leaving  a  perfonal  eftate.  Upon  a  bill 
filed  againft  his  reprefentatives,  it  y/%s  infifted, 
that  his  executors,  feeing  their  teftator  took 
the  rents  and  profits  of  the  eftate,  ought  to 
keep  down  the  intereft,  and  the  rather,  he  hav<* 
ing  never  had  it  in  his  power  to  bar  the  eftate 
by  a  recovery ;  y^d  per  curiam^  there  was  no 
precedent  of  a  tenant  in  tsul  being  obliged  to 
-  keep  down  the  intereft  upon  a  mortage ;  for 
he  had  an  eftate  which  might  laft  for  ever,  and 
the  lenudnder  over  was  not  aftets  or  regarded 
in  law;  and  as  he  had  a  power  over  the^ eftate, 
to  commit  any  wafte  or  (poil  thereon,  a  court 
of  equity  had  never  injoined  him  to  keep  down 
the  intereft;  and  the  court  refufed  to  make 
any    order  upon   the  executors   to  pay  the  .- 

arrears.  ' 

But  by  a  later  decifion  it  fecms  now  to  be    '^  ^  ^Z'  "  .j 
fettled,  that  if  tenant  in  tail  be  an  infant,  not  /^  ^; 
^otherwifej  and  his  guardians  or  truftees  be  in  j^Jy^l^  .  J"^^ 
poffeffion  of  the  profits  of  the  eftate,  he  (hall 
be  liable  to  pay  the  intereft,  bccaufe  what  ought 
to  be  done  by  the  guardian,  (hould  be  con- 
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fidel-ed  as  done,  atid  it  is  a  rule,  that  the  z6t 
of  a  guardian  or  truftee  of  ai^  in^t  (hall  not 
alter  his  property,  or  that  of  thofe  coming  after 
him  (f) ;  and  the  reafon  why  tenant  in  tail  is 
not  liable  to  pay  the  interefl,  which  is  becaule 
he  can  bar  the  whole  eftate,  does  not  operate 
in  this  cafe;  for  an  infant  cannot  bar  the  re* 
mainders,  unlefs  under  the  king's  privy  feal  (g)y 
which  ts  never  granted  voluntarily  to  chat^ 
the  rights  of  the  parties,^  but  only  in  cafe  of 
family  fettlements^ 

Thus,  where  P  was  tenant  for  life  of  an  eftate^ 
with  power  to  chaige  any  funi  not  exceeding 
4000/.  thereon^  remamder  to  W  her  fon,  in 
tail,  remainder  to  the  right  heirs  of  her  £ither, 
Jhe  charged  the  eftate  accordingly,  and  then 
died  (A).    W  died  without  heirs  and  under  age» 
leaving  the'  interest  in  arrear.     The  plaintiff 
claimed  the  remainder  as  right  heir  of  the  fa- 
ther, iniifting  that  as  he  was  under  no  neceffity 
of  claiming  as  heir  at  law  of  W^  the  remainder 
in  fee  not  having  veiled  in  poileffion  in  his  U^ty 

(f)  V^Tinclielfea  <v.  Norcloffe,  2  CHaa».Rep.  170.  lEf. 
Ca.  Abr.  262. 

(g)  Sir  John  St.  Alban's  cafe^  Salk.^567. 

(^)  Sergefon  <o.  Sealey^  Oft.  25,  1742*   %  Atk.  41& 
Cited  I  Vez.  477,  480,  and  coafirmed* 

S  the 
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the  pctfonal  eftate  of  IV  mufl  be  applied  to  pay 
the  interei;  of  the  4000/.  during  his  life ;  but 
liord  Hardwicke  was  againft  the  plaintifF  on 
this  ground,  aad  decreed  for  him  only  on  the 
rale  above-mentioned. 

But  if  tenant  in  tail  difcharge  the  intereil  of 
incumbrances,  neither  he  nor  any  in  his  place 
will  be  permitted  to  fet  up  tk^t  as  a  fadt  un« 
done,  but  the  remainder-man  fhair  have  the 
benefit  of  it  (z)  ^  and  nonq  in  the  place  of  tenant 
in  tail  can  iaG&  on  being  a  creditor  upon  that 
eftate. 

If  there  be  baron  and  femme,  and  the  hufband 
take  in  a  mortgage  of  an  eftate  of  which  his 
wife  is  tenant  in  tail,,  and  is  in  receipt  of  the 
jents ;  the  hufband  will  not  be  allowed  interefl: 
on  the  mortgage  during  the  life  of  his  wife,  on 
a  bill  exhibited  by  them  in  reverfion  after  her 
deaths 

Thus,  where  A  feifed  in  tail  of  the  equity  of 
redemption  of  an  eftate  (A),  reverfion  in  fee  t0 
the  right  heirs  of  her  brother  (which  heirs  were 
lour  fifters,  A  being  one)  levied  a  fine  and  made 
a  conveyance  thereof  to  B,  by  leafe  and  releafe, 

(1)  AmtSmrjv.  BrowB>  i  Vez.  477.   Sufrai  %^*  994* 
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in  confideratiOA  of  monay  paid,  and  of  paying 
600L  due  on  the  mor^gag^  and  (evend  legacies 
chai)ged  on  the  ellate  by  the  teftator*s  will, 
under  which  (he  claimed.    Afterwards,^  in* 
termarried  with  B,  and  previous  to  the  mar- 
riage a  fettlement  was  made  of  this  eftate  (which 
was  the  hufband's  under  the  prior  pturhafe)  to 
the  hufband  for  life,  renuunder  to  the  wife  for 
ninety-nine  years,  if  (he  (b  long  lived,  remain* 
der  to  the  i(rue  of  the  marriage,  remsunder  over. 
After  the  marriage,  the  hu(band  took  an  affign- 
ment  of  the  mortgage  reciting  that  the  pre- 
mifes  had  been  devifed  to  his  wife,  and  al(b 
took  a  conveyance  of  the  le^  eftate  in  fee  to 
his  own  ufe.     The  wife  died  without  iflue,  the 
hufband  continued   in  po(re(Iion.     Then  die 
three  co-heirs  of  the  (irft  teftator,  being  en- 
titled to  the  reverfion  in  fee,  brought  a  bill 
a^in(t  B  to  redeem  this  eftate,  on  pajrment  d 
fuch  part  of  the  incumbrances  thereon,  as  th^ 
were  bound  by  law  to  difchaige,  infifticg  that 
they  were  pot  obliged  tp  ps^  intereft  on  the 
principal  fum  of  the(e  i|^qimbrances,  farther 
back  than  from  the  death  of  (he  wife ;  for  J? 
having  taken  in  the  mortgage^  and  received 
the  profits,  the  interjs(^  during  her  life  would 
be  fuppofed  to  be  paid ;  and  fo  it  was  held  by 
Lord  Hardwicke^  who  faid,  that  there  wa$  no 

detef- 
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determination  directly  on  the  point,^  therefore 
he  mufl  decide  on  general  principles. 

The  wife  was  entitled  herfelf  to  the  reverfion 
in  fee  of  one-fourth  part  (/)»  the  other  4hree- 
fourths  thereof  belonging  to  the  plaintiffs,  the 
three  co-heirs.  She  might  by  recovery  have 
barred  the  reverfion  in  fee  in  the  wholes  by 
fine  (he  could  bar  it  in  her  own  fourth  part. 
The  taking  the  aflignment  of  the  mortgage  by 
the  huiband,  appeared  from  the  recital  to  have 
been  after  the  marriage,  when  the  hufband,  if 
the  iettlement  had  been  good,  was  feifed  in  his 
own  right  for  life ;  if  not  good,  and  the  ellate 
in  tail  continued,  he  was  feifed  in  right  of  his 
wife. 

The  queftion  was,  from  wliat  time  intereft 
was  to  be  computed?  He  was  of  opinioUf 
that  the  hufband  was  not  entitled  to  havQ  any 
allowance  of  three-fourth  parts  of  the  intereft 
duri^  the  time  he  was  v^  po0effion,  confider- 
ing  him  in  any  light, 

■ 

Firfl,  as  a  purchafer  of  this  eflate,  by  the  • 
4rffignment  and  conveyances  made  by  the  wife, 
when  ^  femme  fole,  which  was  the  true  way » 

{IJ  Amefbnrf  v.  Brown*  t  Vez.  477. 
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but  if  that  was  out  of  the  cafe»  coii6derii]g  him 
as  huiband  of  tenant  in  tail,  in  pofleffion  cf  the 
eftate^  having  taken  in  a  mortg^  therec^,  the 
rule  of  equity  would  be,  that  his  purchaie 
would  be  defeated,  but  he  would  have  the 
benefit  of  the  mortgage,  fo  taken  in  for  iatb- 
&6Uon  of  his  principal  and  inteieft^  fo  fiur  as 
they  were  not  fatisfied  by  the  rents  and  profits 
of  the  eilate  i  for  in  that  cafe  he  muft  be  coo* 
fidered  as  a  mortgagee }  if,  as  a  mortgagee  in 
pofleffion,  he  muft  account  for  the  rents  and 
profits  of  the  eftate,  and  out  of  them  the  in- 
tereft  of  the  mortgage  muft  be  kept  down ;  if 
he  had  purchafed  th^  reverfion  orily,  and  taken 
an  affignment  of  the  mortgage,  and  never  come 
into  pofleffioii,  and  his  purchafe  had  been  then 
defeated,  and  he  *  evidted,  he  would  have  been 
entitled  to  have  had  his  whole  principal  and 
intereft;  becaufe  he  would  have  received  no* 
thing  of  the  eftate  to  keep  down  the  inter^ft* 

So  it  would  be  on  the  foot  of  the  purchafe, 
taking  it  in  the  leaft  favourable  light  for  the 
plaintiffs  i  nor  on  the  foot  of  the  fettlement 
'would  it  mend  the  cafe ;  for  3$  tenant  for  life 
under  that  fettlement,  he  would  be  bound  to 
keep  down  the  intereft,  fo  would  th?  wife  have 

been  if  (he  had  furvived. 
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This  brought  his  Lordfhip  to  the  fecond  way 
of  confidering  it>  namely,  as  if  the  purchale 
and  fettlement  were  out  of  the  cafe,  and  look- 
ing  upon  the  hufband  as  having  married  tenant 
in  tail  of  an  eftate,  reverfion  in  fee  to  ilrangers 
as  to  three-fourths,  and  being  in  pofieffion  in 
her  right,  taking  in  a  preceding  mortgage,  bthd- 
ing  that  eftate  in  tail,  and  afterwards  continu- 
ing in  pofleffion,  and  receiving  the  rents  and 
profits* 

The  queftion  then  would  be,  whether  fuch 
an  hufband,  after  the  death  of  his  wife  without 
iflue,  was  entitled,  notwithilanding  the  receipt 
of  the  profits,  not  to  be  redeemed  without 
payment  of  the  whole  intercft  ?  In  general, 
a  court  of  equity  endeavoured  to  make  every 
part  of  the  ownerftiip  of  an  eflate  bear  part  of 
the  incumbrance;,  as  if  there  were  tenant  for 
years,  or  life,  fubjeA  to  a  mortgage,  he  mufl 
keep  down  the  interefl  dunng  his  time.  Sup- 
pofe  the  tenant  in  tail  had  not  married,  but 
had  taken  an  alignment  of  the  mortgage  to 
herfelf,  and  died,  without  bairing  the  remain* 
der  in  fee ;  taking  the  affignment  to  herfelfTthe 
would  have  been  confidered  as  owner,  and  feifed 
cf  an  eflate^  which  might  have  continued  for 

ever; 
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ever ;  then  perhaps  the  reverfioner  would  have 
had  ftronger  reafbn  to  fay,  that  the  whole  eftate 
was  difcharged  of  this  mortgage,  than  on  the 
other  fide,  the  reprefentatives  of  tenant  in  tail 
would  have  to  (ay,  that  they  ibould  be  reim« 
burfed  the  intereil,  incurred  due  during  her 
life,  becaufe  it  nught  be  confidered  as  waiting 
upon  the  inheritance  duriii^  that  time  ;  but  it 
had  not  been  carried  fo  far  as  that.  In  the 
cafe  of  Mr.  Smithy  of  Wheale  Hdllj  in  I^^ex^ 
tenant  in  tail  died,  without  barring,  but  had 
taken  in  a  mort^ige,  which  was  confidered^  for 
the  principal,  as  an  incumbrance  on  the  eilate, 
but  the  queftion  of  intereft  did  not  arife  thi^re. 
No  cafe  had  been  cited,  where  fuah  a  tenant 
in  tail,  being  in  poffeffion,  his  perfonal  repre- 
Tentative  had  been  allowed  to  burthen  the  re- 
verfion  in  fee  with  the  intereft,  incurred  durii^ 
his  life,  where  he  was  owner  both  of  the  eftate 
in  pofleffion  and  the  charge  i  and  it  wovld  be 
d[  very  mifchievous  confequenc^  if  it  (hould 
be  taken  to  be  otfaerwife.  Suppofe  (he,  after 
taking  the  mortgage,  had  married,  and  then 
died,  leaving  ifiue  in  tail ;  could  her  perfonal 
repAfentatives  come  againfl  the  iflue,  to  bv^ 
then  the  eftate  with  the  interefl:  of  that  mort? 
gage  ?     It  would  be  confidered,  as  taken  in  for 

the 
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the  benefit  of  the  iffue  in  tail,    .^afes  of  this 
kind  depended  on  fuch  a  variety  of  circum- 
ftances,  that  it  was  impoffible  to  draw  the  line« 
The  tenant  in  tail  was  but  tenant  at  will  to  the 
mortgsigee,  who  might  have  brought  an  ejeft- 
menty  turned  her  out  of  pofTeflion,  and  have 
received  the  rents  and  profit^;  then  the  profits 
would  have  been  taken  from  the  tenant  in  tail 
during  her  life.     Suppofe  tenant  in  tail  had 
afterwards  brought  a  bill  to  redeem  the  mort- 
gage,  (he  mud  have  redeemed  on  payment  of 
principal,  intereft,  and  cofts;  ihould  that  bur- 
then the  eftate  of  the  remainder,  with  all  the 
intereft,  which  had  been  paid  out  of  the  rents. 
and  profits  of  that  eflate,  in  the  hands  of  the 
mortgagee?     None  could  tell  when  tenant  in 
tail  took  the  mortgage,  or  on  what  grounds  it 
was  done.  The  reafon  might  be,  that  the  mort- 
gagee intended  to  have  brought  an  ejeftment^ 
turned  her  out  of  pofieilion,  and  taken  the 
rents  and  profits  to  his  own  ufe :  that  did  not 
appear,  but  there  might  be  various  reafons  for 
taking  in  the  mortgage;  as,  to  prevent  fuits 
by  foreclofure,  or  eje&ment ;  and  it  would  be 
fnaking  it  liable  to  too  great  uncertainty,  to 
fay,  th^t  all  the  minute  coniiderations  of  tenant 
in  tail,  taking  an  afiignment  of  a  mortgage, 

-  (hould 
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&ouId  be  confidercd  hj  the  Court,  upon  a 
queftion  between  the  perfonal  repiefentative  of 
tenant  in  tail  and  the  reverfioner,  after  it  came 
into  pofleiEon.  His  lordfhip  did  not  fee  hoir 
this  differed  from  the  cafe  of  intereft  paid  bf 
tenant  in  taiL 

He  was  unwilling  to  make  a  precedent  of  the 
leprefentatives  of  tenant  in  tail,  callii^  back 
the  intereft  of  an  incumbrance  paid.  It  was 
right  to  let  things  (land  as  the  courts  found 
them,  at  the  death  of  the  tenant  in  tail.  And 
though  that  was  not  ftriftly  this  cafe,  this  being 
a  cafe  of  a  mortgage  taken  in  hj  hufband  of  te* 
nant  in  tail,  feifed  in  right  of  his  wife,  yet  that 
would  not  make  any  difference;  for  the  huf- 
band  of  tenant  in  tail,  fo  feifed,  ought  to 
be  confidered  exactly  in  the  fame  date  as  tenant 
in  tail  would  be,  and  in  no  better;  namely, 
taking  the  efts^te  fubjeft  to  all  the  incum* 
brances,  a<5tions,  and  remedies  the  mort^igee 
had  therein,  and  to  fhe  right  and  eftate  d  the 
reverfioner,  or  remainder-man ;  confequently, 
as  not  having  a  right,  after  having  received  the 
profits  of  the  eftate  during  the  life  of  the  wife, 
to  come  againft  the  remainder-man  for  iatisfac* 
tion  of  the  intereft,  which,  naturally,  the  rents  . 
and  profits  were  to  anfwer. 

This 
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This  wps  not  fetting  up  a  right  to  call  upon  . 
the  oerfonal  eftate  of  tenant  in  tail,  to  fatisfy 
arrears  of  intereft^  but  fetting  up  a  right,  in 
the  reprefentatives  of  tenant  in  tail,  to  bring  a 
burthen  on  the  reverfion  in  fee,  which  had  been 
difcharged  by  tenant  in  tail  himfelf ;  and  as 
there  was  no  precedent,  he  would  not  make 
one. 

The  guardian  of  an  infant  (hall  not  by  his 
negleft,  in  favour  of  the  perfonal  fund,  fubgeft 
the  real  eftate  to  the  difcharge  of  intereft  on  a 
mortg2^e,  to  which,  if  due  diligence  had  been 
uied*  it  had  not  been  liable. 

One  haying  two  Ions,  jR  and  T(t\  and  being 
feifed  in  fee  of  the  manor  of  B  (which  manor 
was  in  mortg^e)  left  two  fons,  one  of  whicb 
died  at  two  years  old,  and  the  other  at  fix  years^ 
old;  whereupon  the  eftate  defcended  to  the 
uncle.  The  guardian  of  the  fon  had  negleded 
to  difcharge  the  intereft  of  the  mortgage,  and 
the  queftion  was,  whether  he  or  the  uncle  fhould 
pay  it  ?  It  was  contended,  that  the  guardian 
of  the  fon,  who  was  in  poileflion,  ought,  out  of 
the  {profits,  to  have  kept  down  the  intereft  of 

(/)  Jennings  *u  Looks,  2  P.  Will.  276. 
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the  mortgage,  like  the  cafe^  where  a  man  mort* 
gages  land,  and  d«vifes  to  A  for  life,  remainder 
to  B  in  fee;  ^  muft  keep  down  the  intereft* 
Sed  per  curiam^  that  is  not  like  the  prefent 
cafe ;  for  in  the  cafe  cited,  a  third  perfon^  the 
remainder-man,  and  one  not  claiming  under  the 
tenant  for  life,  would  fufier  by  non-payment  of 
interell  i  otherwife  here,  where  the  Ion  was  en- 
titled to  the  whole  fee  fimple,  and  might,  when 
of  age,  charge  or  alien  the  whole*  And  if  a 
deviiee  in  fee  of  a  mortgs^^  eftate  be  of  age, 
and  fufiers  the  intereft  to  go  greatly  in  amear,  his 
executor  (hall  not  be  bound  out  of  the  rents  to 
keep  down  the  fame ;  but  this  beii^  in  the  cafe 
of  an  infant  and  a  guardian,  it  would  be  a  great 
inconvenience,  if  the  guuxlian  might  ruin  the 
inheritance  (which  it  is  his  duty  to  preferve)  by 
letting  the  intereft  run  on,  and  this  to  increafe 
the  perfonal  eftate,  of  which,  poffibly,  he  may 
be  in  expedation.  And  the  guardian  or  his 
executor,  in  cafe  of  his  death,  was  decreed  to 
anfwer  the  intereft  out  of  the  profits. 

If  a  firft  mortgagee  enter  (ti),  anfl  afterwards 
fufier  the  mortgagor  to  take  the  profits,  without 
requiring  intereft,  the  lands,  in  the  hands  ^  a 
(econd  mortgagee,  (hall  not  be  charged  with 

(«)  Beatlum  <v«  HaiacQurt,  Pre,  Ch.  30. 

any 
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any  intereft  for  that  time ;  that  is,  the  intereft 
of  the  firft  mortgagee  (hall  not  afiedl  the  lands, 
fo  as  to  keep  out  the  iecond  mortgagee  longer 
than  he  would  have  been  kept  out,  if  the  inte- 
reft  had  been  duly  paid. 

.A-^or  incumbrancer  (x)  having  notice  of 
fubfequent  incumbrancers,  (hall  not  turn  the 
intereft  into  principal  againft  them. 

If  a  fcrivener  is  intrufted  with  the  cuftody  of  a 
mortgage-bond  (^},  he  may  receive  the  intereft; 
and  though  he  fail,  yet  the  mortgagee  (hall  bear 
the  lofs  :  and  fo  it  will  alfo  be,  in  fuch  ca(e,  if 
he  receive  the  principal,  and  deliver  up  the 
bond ;  for  being  intrufted  with  the  fecurity  it- 
ielf,  it  (hall  be  prefumed,  that  he  was  intrufted 
with  a  power  over  it,  and  with  a  power  to  re- 
ceive the  principal  and  intereft ;  the  rather,  be- 
cau(e  the  giving  up  of  the  bond,  upon  the  pay- 
ment of  thcvmoney,  is  a  difcharge  thereof;  other-^ 
wife  it  is,  if  the  obligee  take  away  the  bond, 
for,  ill  that  cafe,  he  hath  no  authority  to  receive 
the  money. 

(x)  Digbyv.  CraggSj  Amb.  Rep.  612. 

Cr)  Whiclocki;.  Waltham^  Salk.  158.  Sc.  i  Eq.  Ca. 
Abr.  145.4,  Sc.  1  Vcrn.  150.  £t  Martin  v.  Kingl/,  Pre, 
C}i.  109. 

If 
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If  a  fcrivener  is  intrbfted  with  the  mortgage* 
deed  {z)y  not  the  bond,  he  hath  only  an  autho* 
rity  to  receive  the  intereft,  but  not  the  prin- 
cipal ;  becaufe  the  giving  up  the  deed  is  not 
fufficient  to  reftore  the  eftate,  but  there  qiuft 
be  a  re-conveyance ;  whereas  the  giving  up  a 
bond)  is  in  law  an  eictinguifhment  of  the  debt. 

I 

Although  a  fcrivener  hath  neither  the  cuf- 
tody  of  the  mortgage*  or  the  bond  (a),  yet  if 
the  mortgagee  agree  that  the  mortgagor  ffaall 
pay  the  intereft  to  the  fcrivener,  the  intereft 
may  be  well  paid  to  him  as  long  as  the  mort- 
gagee lives. 

If  a  mortgagee,  in  fuch  cafe,  die  (6),  and  his 
executor  come  to^  the  fcrivener,  and  receive  in^ 
tereft  of  him,  and  at  his  hands,  that  becomes 
due  after  the  death  of  the  mortgagee,  this  is  a 
good  payment ;  and  if,  after  Xuch  receipt,  the 
fcrivener  break,  the  mortgagor  (hall  not  bear 
the  lofsi  for  it  is  the  mortgagee  that  trufts  the 
fcrivener,  and  the  executor  comes  into  the 
agreement,  and  thereby  renews  it>  fuppofing  it 
was  determined  by  the  death  of  the  mortgagee; 

{f)  Whhiock  <tr.  WalthatH,  Salle,  158.  Sc.  i  Bq.  Ca« 
Abr.  14J.  4.  Sc.  I  Vera.  150.  Et  Martin  v.  Kingly,  Pre. 
Ch.209.  .      (a)  liU.  (S)  ttiJ. 

but 
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but  it  is  rather,  an  agreement  than  an  authority, 

and  does  not  die  with  the  party*  | 

A  mortgagee  [c)  refufing  to  receive  his  mo* 
ncy  on  tender,  after  forfeiture,  will  lofe  his  in- 
tereH  from  the  time  of  the  tender^ 

But  then  notice  of  paying  off  the  mortgage  ^yy,  c ,  /^    \ 
muft  have  been  given  to  the  mortgagee  (d)  at^^p  y         \ 
leaft  fix  calendar  months  before,  and  the  xxxo-^^^^^  *^   ' 
ney  muft  have  been  tendered  on  the  day  of  the^/Xy  ^  trrrt^\ 
determination  of  that  notice  ;   for  where   the  r  , 
mortgagor  omitted  to  tender  the  money  on  the  ^^^^/  /^ 
very  day  on  which  the  notice  expired,  and,  in  /  .     /yy/i:: 
confequence thereof,  the  mortgagee  refufed  the^T/  c     e^ 
tender,  the  payment  of  the  intereft  was  held  by  .^^^^^^  /•.yc^ 
Lord  Hardwicke^  not  to  be  thereby  fufpended ;  //^*     /L*/-, 
for  that  by  the  omiffion  of  the  mortgagor,  thtgr^/j*^  y^^^u 
mortgagee  was  become  entitled  to  a  farther  no-  j  ^  t^./^;  ^^ 
tice  of  fix  calendar  months j  at  the  expiration 
of  which  a  ftridl  tender  muft  be  made. 

And  fuch  a  legal  tender  as  will  fufpend  the 
intereft  (e),  when  made  to  the  mortgagee,  will 
alfo  bind  his  executors,  or  devifee. 

{c)  Sir  John  Auftin  i\  Exrt.  of  Sir  W.  Dodwell,  I  £(][.      ^ 
Ca.  Abr.  318,  9. 

(^)  Hix  V.  Ling,  before  Lord  Hardwicke. 

{e)  Sir  John  Auftin  v.  Exrs.  of  Sir  W.  DodwclU  Supra. 

3  T  But, 
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« 

But,  in  fuch  cafe,  it  feems  the  pbuntiff  (/) 
ought  to  make  oath,  that  the  money  was  al- 
ways ready,  and  no  profit  was  made  of  it ;  which 
may  be  controverted  by  the  mortgagee,  who 
may  prove  the  contrary;  namely,  that  the 
mortgagor  was  not  ready  to  pay  it,  in  which 
cafe  the  interefl  mufk  run  on. 

And,  in  general,  a  ftrift  tender  muft  be 
made  (^),  or  the  court  cannot  ftop  the  intc- 
reft ;  although  cafes  may  be  where  they  would 
wi(h  to  do  it ;  that  of  afting  a  more  generous, 
kind  part,  if  the  mortgagee  had  taken  it,  is 
not  the  rule  that  the  court  is  to  go  by. 

And  where  there  was  an  open  account  between 
the  mortgagor  and  the  morgagee  (A),  and  fcve- 
ral  tenders  were  made  of  the  mortgage-money, 
deduding  the  balance;  it  was  held  that  the 
intereft  (hould  not  ftop  upon  propofals  to  dc- 
dud  upon  an  open  account  of  the  other  fide. 

It  was  held,  where  a  mortgagor  tendered  a 
1?ank-note  to  the  mortgagee,  for  him  to  take 

.  Cf)  Sutton  <&.  Rodd«  z  Ch.  Ca«  »o6.  Gyles  v,  Halli 

z  P.  Will.  378,  infra, 
(g)  2  Vcz.  372. 
(h)  Garforth  «r.  Bradley,  %  Vca.  678. 

thereout 
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thereout  what  was  Men  due  for  principal  and 
intereft  (/),  and  the  mortgagor  offered,  if  hd 
objefted  to  the  legality  of  the  tender  being  in 
a  bank-bill,  to  turn  it  prefently  into  money ; 
that  although  this  was  not,  il:ri<5lly  fpeaking^ 
a  legal  tender,  yet  it  being  proved  that  th^ 
mortgagor  offered  to  turn  it  into  money,  that 
made  it  good. 

it  is  neceffary  to  obferve,  on  this  fubjeft  of 
tendering  bank-notes,  that  it  has  never  yet 
been  determined,  that  a  tender  of  bank-notes 
is  at  all  events^  a  good  tender;  and  perhaps, 
there  may  be  great  policy  in  evading  fuch  a 
deciiion,  as  the  greatefl  credit  fuch  paper  can 
acquire,  is  the  voluntary  and  univerfal  receipt 
of  it  as  ca(h  in  all  parts  of  the  world.  But 
although  courts  of  juftice  have  not  yet  decided 
bank  notes  to  be  a  legal  tender,  the  Court  of 
King's  Bench,  in  conformity  with  the  opinion 
of  mankind,  have  held,  that  if  fuch  notes  are 
prefented  in  payment,  and  no  objeftion  made 
to  the  receipt,-  on  that  account  they  are  a- 
good  tender  4 

(/)  Sir  Jokn  AafUn  o^.  Exrs.  of  DodwelU  i  £q.  Ca. 
Abr.  3x8.  9.  Hill,  ^72^*  3  Bacon.  Abr.  659.  Sufra. 

3X2^  This 


»( 
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This  queftion  occurred  in  the  cafe  of  Wright 
and  Reed  (j)^  which  arofe  on  an  objeftion 
taken  to  the  memorial  of  an  annuity,  under 
the  17th  Geo.  cap.  z6^  upon  the  ground,  that 
part  of  the  confideration  was  in  money,  and 
the  reft  in  bank-notes  of  the  Bank  of  England^ 
whereas  the  whole  confideration  was  defcribed 
as  money  in  the  memorial.  But  the  Court 
were  unanimoufly  of  opinion,  that  bank-notes 
were  to  all  intents  money,  if  accepted  without 
objection  as  fuch,  and  on  that  ground,  held 
that  the  memorial  was  good. 

But  Mr.  Juftice  Butter  obferved,  that  al- 
though  bank-notes  were  confidered  in  this  light 
in  the  Court  of  King's  Bench,  yet  in  a  cafe 
on  the  other  fide  of  the  Hall,  the  Lord  Chan* 
cellor  once  fuggefted  a  doubt,  whether  thefc 
kind  of  notes  were  money ;  therefore  it  is  moft 
prudent,  in  making  a  tender  of  them  to  a 
mortgagee,  to  offer  to  turn  them  into  caQi, 
which,  if  not  required,  clearly  gives  validity 
to  the  tender;  for  as  the  confequence  of  a 
refiifal,  if  the  tender  be  legal,  b  penal  to  the 
mortgagee,  a  Court  of  Equity  would  be  in- 

0)  Wright  V.  Reed,  3  Term  Rep.  554.  Et  vU.  Miller 
^«Race,  t  Burr.  452. 

clined 
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dined  to  feize  upon  any  omiffion,  by  which  a 
mortgagee,  Co  circumftanced,  might  efcape  from 
the  rigor  of  the  law. 

A  tender  muft  be  made  by  a  perfbn  aiflually 
interefted ;  and  accordingly,  it  was  faid  by 
Croke  to  have  been  adjudged,  Trin»  27  Eliz. 
th^ty  where  one  tendered  money  upon  a  mort- 
gage for  an  infant,  who  was  not  guardian,  nor 
was  to  have  any  intereft  in  the  land,  it  was 
adjudged  a  void  tender  {k). 

The  above  cafe  is  reported  more  at  large 
in  Owen  (/),  by  the  name  of  Watkins  and  Ajl- 
wicky  and  is  thus  dated :  A  man  made  a  feoflf- 
ment  on  condition,  that  if  he,  his  heirs  or 
executors,  did  pay  one  hundred  pounds  before 
luch  a  day,  that  he  might  re-enter ;  the  feoffor 
died,  his  heir  within  age  5  the  mother,  without 
any  notice  to  the  fon,  requeftcd  /  Sy  that  he 
would  pay  the  money  for  her  fon.  All  this 
was  found  by  fpecial  verdift,  but  it  was  not 
found  of  what  age  the  fon  was.  Clinch  faid, 
that  if  the  jury  had  found,  that  the  ion  was 
of  the  age  of  feventeen  years,  the  payment  had 
been  good.  But  by  Wrayy  if  a  bond  be  upon 
condition,  that  the  obligor  or  his  heirs  IhaU 

(k)  Watkins  v.  Afhwicke,  Cro.  Eliz.  ijz. 
{/)  Owen,  137. 

3  T  3  pay 


10I4   OP  THE  FATMEKT  OF  IKTEEEST  OF 

pay  I  oo/.  and  the  obligor  dies,  his  heir  within 
i^e,  I  conceive  payment  by  the  guardian,  or 
by  fome  other  friend,  is  good.  And  afterwards, 
all  the  juftices  agreed,  that  if  the  infiu)t*were 
within  the  age  of  fourteen  years,  the  tender 
of  the  money  by  his  mother  had  been  good, 
but  otherwife  if  he  had  been  more  than  foxu"7 
teen  years  of  age ;  and  becaufe  no  age  was 
proved,  but  that  he  was  within  age,  it  (hould 
not  be  intended  that  he  was  within  the  age 
of  fourteen  years ;  and  therefore,  they  advifed 
the  party  to  begin  de  novo,  and  that  it  might 

m 

be  found,  that  the  infant  was  withiii  the  age 
of  fourteen  years. 

The  money  being  a  fum  in  grofs  (m),  and 
collateral  to  the  title  of  the  land,  the  mortga- 
gor muft  tender  it  to  the  per/on  of  the  mort* 
gagee,  and  it  is  not  fufficient  for  him  to  tender 
it  upon  the  land. 

^jjl/y,  j)s        But,    if  a  time  and  place  for  payment  of 
'    ^    the  money  be  appointed,  in  that  cafe  he  need 
H't  feck  for  the  mortgagee  (»),  or  be  in  any 
other  place  but  in  that  comprifed  in  the  in- 
denture, or  there  longer  than  the  time  (pecified 
_  therein. 

(ot)  Co.  Litt.  ^lo,  h.  2  Eq.  Ca.  Abr.  603.  34. 
(n)  Cp.  Litt.  an.  ^.  212,. 

And 
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i  And  fo  it-  is,  although  a  place  be  not  ap- 
pointed in  the  provifo,  if  the  mortgagor  give 
notice  where  he  will  pay  it  off. 

Thus  ((?),  where  the  mortgagor  gave  perfonal 
notice,  in  writing,  to  the  defendant  the.  mort- 
gagee, that  he  would  tender  the  money  and 
intereft  between  the  hours  of  ten  and  twelve 
in  the  morning,  at  LincolrCs  Inn'  IlalU  at  a 
xlay  and  hour  appointed  therein,  which  accord- 
ingly was  done;  it  was  objefted,  that  Lincoln's 
Inji  Hall  was  not  named,  in  the  provifo  in  the 
mortgage-deed,  as  the  place  for  payment,  and 
therefore,  that  the  tender  muft  be  to  the  per- 
fon ;  but  it  was  held,  that  the  money  being 
lent  in  town,  it  would  be  very  hard,  after  per- 
fonal notice  being  given  for  payment  thereof, 
and  no  objeftion  made  by  the  mortgagee  to  the 
place  at  the  time  of  notice,  to  make  the  mort- 
gagor travel  with  this  fum  of  money  to  Oxford^ 
where  the  mortgagee  lived. 

In  (bme  cafes,  a  tender  at  the  houfe  of  the 
mortgagee  will  be  fulficient  (p).  Thus,  where 
there  was  a  mortgage,  and  the  mortgagor  af- 

(•)  Gyles  nf.  Hall,  2  P.  Will.  Rep.  378.  Supra.  ^ 

(p)  Manning  v.  Burgefs,  i  Ch.  Ca.  29. 

3  T  4  ten\'ard 
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terwards  meeting  the  mortgagee,,  faid  to  him, 
I  have  monies  now,  I  will  come  and  redeem 
the  mortgage }  to  which  the  mortgagee  replied^ 
he  would  hold  the  mortgaged  premiies  as  long 
as  he  coul;],  and  then  when  he  could  hold 
them  no  longer,  let  the  devil  take  them  if  he 
would.  Afterwards  the  mortgagor  went  to  the 
mortgagee's  houfe  with  money,  more  than  fuf- 
ficient  to  r^edem,  and  tendered  it  there,  but 
it  did  not  appear  that  the  mortgage  was  with. 
in,  or  that  the  tender  was  made  to  him  -,  the 
Court  decreed  a  redemption,  and  that  the  de- 
fendant fliould  have  no  interefl  from  the  time 
of  the  tender,  becaufe  of  his  wilfulnefs. 

And  a  like  determination  was  made,  in  the 
cafe  of  Peckham  and  Legay  (^). 

But,  if  there  be  a  deed  of  aflignment  pre- 
fented  to  be  executed,  at  the  time  when  the 
tender  is  made,  in  which  there  are  covenants, 
the  uiortgagee  is  entitled  to  lay  them  before 
his  attorney,  and  fhall  have  reafonable  time 
allowed  him  fo  to  do  before  the  intereil  ib^ 
ftop. 

(f )  Manning  9.  Burgefs,  i  Cli.  Ca.  299 

Thus, 
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Thus  (r),  where  a  bill  was  brought,  in  May^ 
1742,  to  redeem  a  mortgage,  in  which  the 
plaintiff  infifted  upon  a  redemption,  on  pay- 
ing the  principal  money  only,  for  that  the  in-' 
tereft  ought  to  determine  in  February^  I'j/^ij 
becaufe  he  had  given  fix  months  notice  to  pay 
it  off,  and  had,  on  that  day,  tendered  the 
principal  and  intereil,  with  a  deed  of  affigii* 
ment,  but  the  defendant  abfolutely  refufed  to 
take  the  money ;  the  defendant  fwore,  that  he 
offered  to  take  the  money,  provided  he  might 
have  time  to  confider  of  it,  and  to  advife  upon 
the  deed  of  affignment,  there  being  covenants 
therein  on  his  part,  upon  which,  as  he  was  not 
of  the  profeffion  of  the  law,  it  was  reafonable 
he  fliould  confult  his  attorney,  whether  they 
were  fuch  as  he  might  fafely  execute.  And  the 
Lord  Chancellor  faid,  that  the  plaintiff,  not 
having  fent  a  draught  of  the  affignment,  to 
the  defendant  any  time  before  the  money  was 
tendered,  as  he  ought  to  have  done,  was  in 
the  wrong ;  for  where  there  were  covenants  on 
the  part  of  the  mortgj^ee,  it  was  very  reafon- 
able that  he  (hould  have  fome  time  to  look 
them  over;  the  plaintiff's  attorney  ought  to 
have  left  the  deed  for  a  week  with  the  defend- 
SUit,  that  he  might  have  had  an  opportunity 

(r)  Wiltfliire  v.  Smith,  3  Atk.  90. 

to 
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to  advife  upon  it^  and  fliould  have  appointed 
a  time  to  pay  the  money,  after  the  defendant 
iiad  had  fufficient  time  to  confider  it.  And  his 
Lordfiiip  decreed  the  mortgage-money,  with 
intereft,  to  be  paid  within  fix  months,  or 
otherwife  the  plaintiiTs  bill  to  fland  difmifled. 

So,  if  there  be  a  controverfy,  to  whom  the 
equity  of  redemption  belongs,  no  affignment 
can  be  made  until  that  point  is  fettled  (s) , 
therefore  the  intereft  of  the  mcMtgage  will  not 
ceafe,  although  the  money  be  tendeied  to  the 
mortgagee,  and  he  refufe  it. 

The  rate  of  intereft,  originally  referred  upon 
a  mortgage,  may  be  altered  at  any  time  by  a 
parol  agreement,  without  writing;  notwith- 
ftanding  the  rule,  that  a  parol  agreenoent  ov^t 
not  to  be  admitted,  to  contradid  the  terms  of 
an  agreement  contained  in  a  deed,  or  any  other 
agreement  in  writing;  for  fuch  fubfequent  tranf- 
action  will  not  be  confidered  in  law  as  a  con'  I 

tradiciioTiy  or  alteration^  of  the  original  agree- 
ment, but  as  a  nexv/ubjequent  parol  2^gcecmtnti 
and  nothing  is  more  dear  in  law»  than  that  a 
written  agreement  may  be  waved  in  part,  or  in 
the  whole,  or  be  varied  in  the  terms  of  it,  by 

(/}  Sharpnell  v*  Blakcj  z£q.  Ca.  Abr.  603.  34* 

a  fubfequent 
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a  fubfequent  parol  agreement,  made  upon  a 
new  and  good  confideration,  if  the  fubjeft  mat- 
ter of  the  latter  agreement  doth  not  require 
that  it  (hould  be  in  writing. 

Thus,  where  Lord  Milton  (/),  being  pof- 
fefled,  under  a  conveyance  from  his  father,  of 
divers  mortgaged  premifes,  and  all  the  fecurities 
for  the  fame,  and  entitled  to  all  the  money 
due  thereon,  filed  his  bill  in  the  Court  of 
Exchequer  m  Ireland^  inJune^  1764,  againfl 
Moore  Edgeworth  and  Darner  Edgezvorth,  in- 
fants, heirs  to  the  mortgagor ;  praying  the  be- 
nefit of  the  proceedings  in  a  former  caufe,  and 
for  an  account ;  and  that  the  money  which 
fliould  appear  due  thereon  might  be  paid  the 
plaintiff  by  a  (hort  day,  or  that  the  defendants 
might  be  foreclofed,  and  the  mortgaged  pre- 
mifes fold,  for  payment  of  what  (hould  appear 
due. 

The  defendants,  by  their  anfwer  to  this  bill, 
admitted  moft  of  the  \matters  therein  dated ; 
but  infifted  upon  the  benefit  of  an  agreement, 
which  they  alledged  had  been  made  between 
the  plaintiff's  father,   Jo/m  Darner^   and  the 

(/)  Lord  Milton  <u.  Moore  Edgeworth  &  Darner  Edge- 
worthy  infants,  6  Brown's  Ca.  Pari.  580. 

z  father 
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father  of  the  defeadants,  for  reducing  the  in- 
tereft  of  the  faid  mortgages,  which,  by  the 
deed,  was  originally  at  8  per  cent,  to  6  per 
cent. 

Mue  being  joined  in  the  caufc,  fcveral  wit- 
nefles  were  examined ;  and  the  fame  came  on 
to  be  heard  in  November j  1771;  when  (upon 
reading  an  anfwer  put  in  by  the  faid  John  Da* 
mery  in  1758,  to  a  bill,  filed  againft  him  b? 
the  defendant's  father  in  1757,  whereby  the 
former  admitted,  that,  pending  a  former  fuit, 
the  faid  defendant's  father  has  told  the  {aid 
Johji  Darner^  *'  That  the  debts,  affefttng  the 
**  eftates  mortgaged,  were  fo  great,  that  if 
•'  John  Darner  did  not  make  an  abatement  in 
**  the  intercft  of  the  money  due  to  him,  he 
•*  would  have  little  benefit  in  cafe  he  fucceedcd 
"  in  the  faid  fuit,"  and  that  Darner  then  faid, 
**  that  if  that  (hould  be  the  cafe,  he  would 
**  leave  any  reafonable  abatement  to  his  friend 
"  Amhroft  Harding^  Whereby  it  appeared, 
that  fuch  converfation  had  paffed  between  them; 
.  and  that  the*  faid  Ambrofe  Harding  underftood, 
that  Darner  had  agreed  to  accept  of  6/.  per 
cent,  intereft  upon  the  money  fo  due  to  him 
on  the  faid  fecurities ;  and  alfo  upon  reading 
^  other  evidence)  the  Qourt  made  an  order,  di- 

reifling 
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iteding  an  iflue  to  be  tried  at  the  next  aflizes, 
**  whether  there  was  any,  and  what  agreement 
**  between  John  Darner^  Efq.  deceafed,  and 
Packmgton  Edgeworth,  deceafed,  at  any, 
and  at  what  time,  for  any,  and  what  abate- 
"  ment  of  intereft,  on  the  principal  fums  due 
**  to  the  faid  Jo/m  Darner  /'* 

From  this-  order.  Lord  Milton  appealed  to 
the  Houfe  of  Lords,  and  the  principal  objec- 
tion urged  by  him  againft  direfting  fuch  iflue, 
was,  that  confidering  the  ftate  of  the  evidence 
before  the  Court,  it  was  unjuft  to  direfl:  an 
iflue;  becaufe  the  anfwer  of  Mr.  Darner^ 
which  was  read  by  the  defendants  at  the  hear- 
ing, denied  any  agreement  between  him  and 
Packington  Edgezvorthj  to  reduce  the  rate  of 
intereft ;  and  this  denial,  being  fet  in  oppofi- 
tion  to  any  conclufion  drawn  from  Harding^ s 
evidence,  took  away  all  ground  for  the  Court's 
interpofing;  whereas,  by  directing  an  iflfue, 
upon  the  trial  of  which  Mr.  Darner's  anfwer 
could  not  be  read  for  the  appellant,  he  would 
be  deprked  of  that  evidence  which  the  de- 
fendants had  made  evidence  at  the  hearing  of 
the  caufe. 


But 
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But  it  was  adjudged,  that  the  order  (hould 
be  affirmed,  with  this  addition,  viz.  that  the 
plaintiff  (hould  be  at  liberty,  at  fuch  trial,  to 
read  the  anfwer  of  Darner. 

• 

Intereft  due  upon  a  mortgage  of  money 
which  is  in  fettlement  (tt),  will  not  be  con- 
fidered  as  in  the  nature  of  rent,  and  confe- 
quently  go  with  the  mortgage;*  but  if  the 
tenant,  under  the  fettlement,  die  in  the  broken 
part  of  the  quarter  or  half  year,  the  intereft 
will  be  apportioned ;  and  what  is  due  from  the 
laft  day  of  payment,  to  the  day  of  the  death 
of  the  tenant  for  life,  will  be  paid  to  his  exe- 
cutor, and  the  refidue  to  him  in  remainder. 

The  reafon  is  (a:),  that  intereft  increafes  on 
a  mortgage  from  day  to  day ;  and  the  mort- 
gagor, whenever  he  pays  the  principal  and 
intereft,  muft  pay  the  intereft  up  to  the  day 
of  payment. 

In  this  ft/Jy  a  mortgage  likewife  differs  from 
ftock,  for  dividends  upon  ftock  are  by  the  Ic- 
^flature  made  payable  only  half-yearly,  and. are 

(«)  Edwards  v.  Countcfs  of  Warwick,  z  P.  Will.  I7i« 
(x)  Wilfon  *r.  HarmaDi  2  Vcz.  672. 

m 
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ft 

in  nature  of  rents,  and  confequently  not  liable 
to  apportionment. 

On  the  ftatute  12  Ann^  fiat.  2,  cap.  16, 
fee.  I  («),  which  enadls  "  that  all  bonds  and 
affurances  for  the  payment  of  any  principal, 
or  money  to,  be  lent  upon  ufury,  whereupon 
there  ihall  be  referved  or  taken  above  five  in 
the  hundred,  fhall  be  utterly  void;**  parol  evi- 
dence has  been  admitted,  to  fliew  ufurious  in- 
tereft  taken  by  a  mortgagee,  though  there  was 
none  referved  upon  the  face  of  the  deed  itfelf. 

(«)  3  Atk.  154. 


CAP. 
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The  land  upon  a  mortgage  being  geneiaHy 
left  in  the  management  of  the  mortgagor,  and 
the  conveyance  thereof  rather  looked  upon  as 
a  collateral  fecurity  for  the  due  payment  of  the 
money  lent,  and  interefl,  than  as  anaftualaliena* 
tion ;  the  mortgj^ee  is  conGdered  as  having  no 
right  to  meddle  with  the  rents  and  profits, 
until  after  he  has  taken  pofleffion  thereof  (fl). 
There  is  no  inftance  of  the  mortgagor  being 
obliged  by  the  Court  to  account  to  the  mort* 
gagee  for  the  rents  and  profits  for  any  of  the 
years  back,    during  which  he   hath  been  in 

{a)  Fid.  Mofs  v.  Gallimorc,  fupra.  Et  Mead  v.  Lori 
Orrery  et  al\  3  Atk*  244.  z  Ibid.  107.      .       ^  ^^ 


' 
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pofleffion ;  for  if  the  intereft  be  not  paid,  the 
mortgagee  ought  to  take  the  legal  remedy  to 
get  the  pofleffion  himfelf. 

This  principle  is  fo  ftriftly  adhered  to,  that 
the  Court  would  not  difpenfe  with  it  even  in 
the  cafe  of  a  fecurity  upon  an  eflate  for  lives» 
which  was  become  infufficient  (6). 

If  the  mortgagee  enters  upon  and  takes  pof* 
(ei&on  of  the  e{tate(c),  he  becomes  in  the 
nature  of  a  bailiff  to  the  mortgagor,  and  will 
be  fubjedt  to  account  for  the  profits. 

So,  if  the  mortgagee  be  put  into  immediate 
pofleffion,  and  the  profits  of  the  eftate  evi- 
dently exceed  the  amount  of  the  intereft,  the 
mortgagor  may  exhibit  his  bill  for  an  account.  . 

Thus,  where  M  feifed  of  an  eftate  for 
life(tf),  joined  with  her  fon,  who  had  the  in- 
heritaiice,  in  a  conveyance  by  a  deed  that 
was  abfolute  of  lands  of  4/.  per  annum,  and  a  - 
profit  out  of  fome  coal-mines,  which,  com^ 
munibus  annisy  were  worth  nine  pounds,  to 
iecure    ninety    pounds;    and  the  vendee  was 

{t)  Colman  ^.  Dok<  of  St.  Alban's^  3  Vcz.  Jun.  25. 

(f)  Gould  V.  Taocredy  2  Atk.  534. 

(^  Eirithropc  v»  Fofter,  «  Vcfflu  4/$.  .    ^ 

2  U  imme- 
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immtd  lately  put  into  pofieffion,  but  on  a  pro- 
▼ifo,  that  if  the  Ton  (kould  pay  the  money  at 
the  end  of  ten  years,  the  yendee  fiiould  re- 
convey  to  him.     Oa  a  bill  brought  to  redeem, 

» 

the  only  queftion  was,  whether  the  defendant 
Ihoutd  retain  the  profits  in  lieu  of  the  intereft, 
t^r  fhould  account  for  what  he  had  leceived  out 
of  the  eflate  ? 

It   was  inHfted   for   the  vendee,    that  the 

mother,    who  had  parted  with  the  eftate  for 

life,  had  the  mod  rea(bn  to  complain,  and  that 

(he  was  content  the  defendant  (hould  have  the 

profits  in  lieu  of  the  intereft;  that  the  fon  had 

-*     ^      a  good  bargain  of  it,  for  he  had  got  to  himfelf 

his«mother*s  eftate  for  life,    and  that  it  was 

y  "^     -in  the  nature  of  a  Wel/h  mortgage,  where  the 

«;^  mortgagee  is  put  into  pofleffion  immediately, 

"^  ^under  a  provifo  to  have  a  re-cooveyan£e  on 

payment  of  the  principal  money,  in  which  cafe 

the  profits  always  go  againft  the  intereft;  that 

^u     :s  ^     ;Vtlns  cafe  was  ftronger,  by  reafon  that  here  the 

profits  arifing  out  of  the  coal-mines  were  mors 
uncertain  .than  the  profits  of  lands,  ^t  the 
Mafter  of  the  Rolls  was  of  opinion,  that  the 
profits  being  13/.  per  annum^  it  was  altogether 
^  unjuft  and  unreafonable  that  the  lame  flbould 

go  in  lieu  of  the  intereft  of  90/.  i  and  thatt 

even 
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even  in  TFel/h  mortgages^  if  the  value  was  e%^ 
ceffive»  the  Court  would  decree  an  account^ 
notwithfbuiding  there  might  be  an  i^eement 
for  retaining  the  profits  againft  the  intereftj 
and  a  re-convieyance  was  decreed  on  payment 
of  what  (hould  ^pear  doe^  difcounting  the 
profits  received. 

Where  mortgs^es  or  truftees  manage  the  ^ 
eftate  themfelves,  there  is  no  allowance  to  be 
made  them  for  their  care  and  pains,  {e) ;  but 
if  they  employ  a  fkilful  bailifT,  they  will  be  ' 
allowed  fuch  fums  as  they  have  paid  him  j 
for  a  man  is  not  bound  to  be  his  own 
bailiff.  ^^  ^y^^ 

And  though  there  be  a  private  agreement ''^t^  ^^"^"^ 
between  the  mortgagee  and  the  mortgagor  (f)^  "^"^^  ^-^  ^ 
for  an  allowance  for  the  mortgagee's  trouble  in  /^^,^/  >^-a^^ 
receiving  the  rents  and  profits  of  the  eftate,  yet  ^;  ^^^/^-^^    - 
the  Court  will  not  carry  it  into  execution,  for  -   /^^-   ^// 
equity  will  not  allow  him  any  more  than  his  ^^^  ',^^.£ffi 
principal  and  intereft. 

If  a  mortgagee  in  po^eflion  affign  over  his 
mortgage,  without  affent  of  the  mortgagor,  to 

(#)  BoEkhon  v.  Hockmore,  i  Vern.  3t6.  9  Atk.  518* 
(f)  French  v.  Baren,  2  Atk.  1 10. 

3  U  a  an 
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ah  infolvent  perfon,  the  mortgagee  will  be 
bound  to  anfwer  the  profits,  both  befbi^  and 
after  the  afsigntnent,  thoi^  affigned  only  for 
his  own  debt  {g) ;  for  he  is  under  a  trail  to 
anfwer  the  profits  of  the  pledge,  and  It  is  a 
breach  of  truft  to.afsign  fuch  pledge  to  an  infol- 
vent perfon.  But  quaere,  if  the  mortgagor  conceal 
himfelf,  fo  that  he  cannot  be  ferved  with  a 
jfiibpama  to  foreclofe,  whether  the  mortgagee 
may  not  affign,  and  not  be  anfwerable  for  the 

profits  after  aflignment  ? 

• 

A  mortgagee  will  not  be  obliged  to  account 
according  to  the  value  of  the  lands  [h\  viz.  be 
will  not.be  bound  by  any  proof  that  the  land 
was  worth  fo  much,  unlefs  it  can  llkewife  be 
proved,  that  he  adually  made  that  Aim  of  it, 
or  might  have  done,  had  he  not  been  guilty  of 
fraud  or  wilful  de&ult ;  as,  if  he  turned  out  ^ 
fufficient  tenant,  that  held  it  at  fo  much  rent,  \ 
or  refuied  to  accept  a  fufficient  tenant,  that 
would  have  given  fo  much  for  it ;  for  it 
is  the  lac/ies  of  the  mortgagor  that  he  lets  tbe 
lands  lapfe  into  the  hands  of  the  mortgagee 

f^J  I  Eq«  Cz.  Abr.  318.  2.  z  Ch.  Ca.  3.   3  Bacon's 
Abr.  658. 

(i)  Aoanymotis,    1  Verii.  45.    i  Ch.  Ca.  258.    1  E^* 
Ca.  Abr.  328.    1  Vera.  476.    3  Bacpn's  Ai>r.  657.  8. 

by 
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by  the  non-payment  of  the  money»  and  wh^ 
it  doth,  he  is  only  a  bailiff  for  what  he  <Joth 
adually  receive,  but  is  not  bound  to  the 
trouble  and  pains  of  making  the  moft  of  what 
is  another^s. 

If  the  mortgagor  make  proof  that  the  eftate 
was  let  at  fuch  a  price,  whilft  in  the  hands  of 
the  mortgagee,  that  will  be  deemed  the  rate  at 
which  it  was  let  the  whole  time,  unlefs  the 
mortgagee  fliew  the  contrary,  which  it  is  in  his 
power  to  do,  as  being  let  by  him  (/). 

But,  if  the  mortgagee  enter  upon  the  eftate, 
and  thereby  keep  other  creditors  out,  he  will 
be  charged  with  all  the  profits  he  hath,  or 
might  have  received  after  this  entry  \k).  Thus, 
where  a  mortgagee  had  obtained  judgment  in 
ejectment,  and  entered  on  the  mortgaged  eflates^ 
and  thereby  prevented  other  creditors  that  had 
fubfequent  fecurities  from  entering,  and  yet 
permitted  the  mortgagor  to  take  the  profits ; 
on  bill  by  the  other  creditors  to  redeem  him, 
the  Court  ordered,  that  the  mortgagee  (hould 

(/)  Blacklock  v.  Barnes^  SeL  Ca.  CIl  53* 

(i)  Coppring  V.  Cooke,    1  Vern.  270U   BenthaQ  <i^* 
Haiacourt^  Pre.  Ch.  30.  3  Bacon's  Abr.  658. 

3  U  3  be 
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be   chaiged  with  all  the   profits  he  had,   or 
might  have  leceived  after  his  entry. 

But  he  will  not  be  obliged  to  account  for 
profits  which  he  received,  or  might  ha?e  re- 
ceived previous  to    the    cocnmencement  and 
notice  of  fuch  fubfequent  incumbrances  i  for 
until  then  his  ne^igence  doth  no  injury/"//. 
Thus,  where  a  mortgage  was  made  of  leafebold 
eftates,  and  thp  mortgagee  having  pofieffion  by 
attornment  of  tenants,  had  permitted  the  mort* 
gagor  to  receive  the  rents,'   and  the  plaintiff, 
who  was  the  fecond  mortgagee,  was  on  his  bill 
admitted  to  a  redemption,  on  payment  of  what 
ihouid  aj^ar  due  on  the  firft  mortgage;  the 
queilion  was,  whether  the  mortgagee,  having 
had  pofleffion,  ought  not  to  be  charged  with 
the  rent,  which  he  mi^t  have  received  but 
had  negleAed  ?    Et  per  curianiy  he  ought  to 
be  charged  with  the  rent,  by  whomfoever  it 
has  been  received,  after  the  fecond  mortgage 
made ;  but  what  has  been  received  before  fhe 
fecond  mortgage,  he  ought  not  to  be  charged 
with. 

And,  if  a  mortgagee  permit  the  mortgagor 
to  make  life  of  his  incumbrance  to  keep  out 

{I J  MauldoclK  V.  Wren,  z  Rep.  Ch.  ip^. 

Other 
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» 

Other  creditors,  he  will  be  chaiged  with  tlic 
profits  from  the  time  that  they  would  have 
had  a  remedy,  had  it  not  been  for  his  inter* 
pofition ;  for  equity  will  not  fuffer  a  man  to 
make  ufe  of  his  fecurities  to  prote<%  a  debtor 
from  the  juft  demands  of  his  creditors  (m)» 
Thus,  where  one  having  made  a  mortgage  of 
his  eftate,  became  a  bankrupt,  and  the  afiigw 
nees  of  the  ftatute  brought  an  ejeAment  for 
the  recovery  of  the  lands  comprized  in  th^ 
orortgage ;  the  mortg^ee  having  refufed  to 
enter,  and  fufiered  the  bankrupt  to  take  the 
profits,  and  to  fence  againft  the  ^gnees  with 
the  mortgage,  it  was  decreed,  that  he  ihould 
be  chaiged  with  the  profits  from  the  time  of 
the  ejeAment  delivered. 

Nor  (hall  a  mortgagee,  being  in  combina*- 
tion  with  the  tenant  in  pofleflion,  who  refufes 
to  pay  his  rent,  fuffer  the  tenant  to  make  ufe 
of  his  mortgage  to  cover  himfelf  from  legal 
procefs  taken  out  by  the  mortgagor,  to  qviA 
him  out  of  pofleffion. 

Thus,  where  G,  who  was  a  mortgagee  under 
^,   had  brought  an  ejeftment  and  recovered 

{m)  Chapman  <v.  Tanner^  i  Vern.  267.  3  Bacon's  Abr. 
658. 

S  U  4  judg- 
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judgment  againft  an  eftate,  of  which  H  was  in 
pofleflion>  by  virtue  of  a  leafe  for  three  yean, 
but  for  which  H  paid  no  rent,  being  infol* 
vent  (n)  I  and  G  being  in  combination  with 
H  (who  was  accountable  to  B  for  eighteen 
thoufand  pounds)  refufed  to  take  out  execu* 
tion,  and  £  could  not  ejedt  H  by  reafon  of 
<?'s  judgment ;  it  was  moved,  that  G  might 
be  compelled  to  take  out  execution,  and  re- 
ceive the  profits  in  difcharge  of  his  debt.  But  it 
was  objeded  on  his  part,  that  no  order  had  ever 
been  made  to  compel  a  mortgagee  to  take  out 
execution,  whether  he  would  or  not;  for  it 
might  involve  him  in  a  fuit,  and  would  make 
him,  nolens  volensy  bailiff  to  the  mortgagor; 
whereas,  a  mortgagee,  who  afted  difcreetly, 
would  not  enter  before  he  had  foreclofed  the 
equity  of  redemption.  To  which  the  counfel 
for  the  mortgagor  replied,  that  they  would  not 
compel  G  to  enter;  but,  in  cafe  he  did  not 
chufe  to  receive  the  profits,  they  defired  the 
rent  might  be  brought  into  Court,  which  the 
Court  held  to  be  reafonable ;  and  It  was  or- 
dered, that  unlefs  G  took  out  execution  before 
the  end  of  the  term,  he  (hould  be  anfwepiblc 
for  the  profits,  as  in  cafe  of  wilful  de&ult. 

{ft)  Dttke  of  Bttckingham  v.  Sir  R.  Gaver,   i  Vera. 
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It  was  held  by  the  Court  to  be  the  daily 
praftice,  that  if  a  mortgagee  affign  over  his 
mortgage,  yet  he  muff  be  made  a  party  in  a 
bill  of  redemption,  that  he  may  account  for 
what  profits  he  hath  received  in  his  time  {o). 

Where  there  are  feveral  mortgages,  an  ac* 
count  dated  between  the  firft  mortgagee  and 
the  mortgagor  will  bind  the  reft,  if  there  be  no 
firaud  or  collufion  fpj.  Thus,  where  the  mort- 
gagee fued  the  mortgagor  to  pay,  or  be  fore- 
clofed  of  redemption,  an  account  was  dire&ed 
and  fettled  before  a  Mafter ;  and  then  a  fubfe- 
quent  mortgagee,  whofe  ^mortgage  was  made 
before  the  former  bill  was  exhibited,  fued  the 
firft  mortgagee  and  mortgagor  to  have  a  new 
account,  fuppofing  the  former  account  to  be 
&lfe,  and  made  by  confent  and  firaud,  but  did 
not  infift  on  any  particulars,  as  in  fuch  cafe  he 
ought  to  have  done.  The  Lord  Chancellor 
declared,  that  the  account  (hould  bind  the 
(econd  mortgagee,  without  farther  examina- 
tion, if  the  fraud  and  collufion  were  anfwered  ; 
for  the  firft  mortgagee  did  all  that  he  could,  and 

(a)  Awte,  in  the  Datchy,  2  £q.  Ca.  Abr.  594,  3. 

ffj  Needier  v.  Decble,  1  Ch.  Ca.  299.  2  Ch.  Ca.  32. 
3  Bacon's  Abr.  ^59.  3  Rep,  Ch.  47,  8.  i  Eq.  Ca.  Abr. 
J  2.  7. 

wa$ 
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was  not  bound  to  fetk  after  the  fecond  mort- 
gagee ;  for  then  it  would  be  in  the  power  of 
the  mortgagor  to  make  the  aflurance  uncertain 
and  esdlefs  to  the  mortgagee.  It  (hould  fuffice 
to  deny  the  fraud  and  coUufion. 

But  the  account  between  the  mortgagee  aod 
aflignee  will  not  conclude  the  mortgagor  (f) » * 
.but  k  will  be  referred  to  the  Mafter  to  fee  what 
was  really  due,  on  the  making  the  affignmeDt, 
and  what  money  was  actuallj/  paid  thereon. 

An  account  on  a  bill  to  redeem  or  fore* 
dofe  (r),  taken  in  a  caufe,  in  which  tenant  for 
life  of  the  equity  of  redemption  is  party,  and 
when  no  other  perfon  is  entitled,  will  be  bind* 
ing  on  any  contingent  remainder  maii,  when 
his  title  afterwards  veils  i  nor  (hall  he  open  it, 
unlefs  fraud  or  errors  are  Ihewn  therein;  for 
thereby  accounts  upon  mortgages,  to  which  all 
who  can  claim  the  equity  of  redemption  are 
parties,  would  often  be  infinite.  But  if  a 
reafonable  objedtion  be  made  againft  fuch  ac- 
count, the  Court  will  fo  far  open  it.  But  the 
Court  will  only  give  leave  to  furcharge  and 
falfify  the  account ;.  which  often  happens  upon 

(;)  I  Ch.  Ca.  68.  (r)  i  Vez.  164. 

fet- 
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{ettlements,  where  there  is  tenant  for  life  with 
limitations  in  remainder,  upon  a  bill  for  an 
account,  when  none  but  tenant  for  life  is  in 
being ;  a  child  afterwards  coming  in  effe^  IhalJ, 
if  no  fraud,  only  have  liberty  to  furcharge  and 
falfify. 

And  where  a  man  made  a  mortgage,  and, 
after  a  forfeiture  for  non-payment  of  the^mort- 
gage  money,  married  and  conveyed  the  equity 
of  redemption  to  truflees,  to  the  ufe  of  himfelf 
for  life,  remainder  to  his  wife  for  her  jointure  ; 
and  afterwards  became  a  bankrupt  {s) ;  and  the 
commiflioners  afligned  the  equity  of  redemption 
in  trufl:  for  the  creditors,  and  the  affignees 
dated  an  account  with  the  mortgagee:  The 
jointrefs  brought  her  bill  to  be  relieved  againft 
this  account,  alledging,  that  it  was  not  fairly 
dated,  but  that  the  affignees  by  combination 
with  the  mortgagee  had  allowed  more  money 
than  was  really  due  on  the  mortgage ;  the  de- 
fendant pleaded  this  ftated  account.  Et  per 
Lord  Keeper,  the  affignees  Hand  in  the  place 
of  the  hufband,  and  the  account  by  them 
dated  ought  to  be  as  conclulive,  as  if  it  had 
been  dated  with  the  hufl)and ;  and  the  bill  is 

(/)  Knight  V.  Bamfield>  #/  aV^  i  Vern.  179* 

X  not 
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not  righf  in  chatging  a  general  fiuud  in  the 
dating  of  this  account,  but  the  plaintiff  ought 
to  have  afCgned  particular  errors  in  the  ac* 
count. 

An  afiignee,    after  feveral  aflignments,  wiU 
not  be  obliged  to  account  for  profits  bef9re  his 
Own  tiroe(<).    Thus,   where  on  a  bill  to  re- 
deem a  mortgage  made  in  1632,  it  was  infifted 
by  the  defendant,  that  he  came  in  as  an  aflig- 
nee  at  the  third  hand,  and  therefore  that  it 
would  be  hard  to  put  him  to  an  account  then ; 
the  Lord  Keeper  (aid,  that  as  there  had  been 
no  flint  put  to  the  time  at  which  a  mortgage 
was  to  be  redeemed,  the  defendant  fhould  ac- 
count ;  but,  in  regard  he  came  in  at  an  old 
hand,  it  Ihould  not  be  taken,  but  fo  hr  only 
as  went  in  difcount  of  his  money,  not  for  the 
furplufs^e. 

So,  where  lands  were  extended  in  1625,  and 
held  in  extent,  and  then  a  bill  was  exhibited  to 
redeem,  and  the  lands  not  bemg  redeemed, 
that  bill  was  difmifled  in  1641  (u);  afterwards, 
he  who  had  the  extent,  by  virtue  of  the  dif- 
miffion,  fold  the  premifes  to  the  defendant, 
and  the  plaintiff  having  fince  bought  the  equity 

(/)  Pearfon  v.  PoHey,  1  Ch.  Ca.  102. 
(«)  Cloberry  v.  Lymonds,  a  Ch,  Rep.  392. 
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of  redemption,  came  to  redeem;  the  Court, 
notwithftahding  the  difmiffion  and  length  of 
time,  ordered  an  account  from  the  purchafe, 
not  from  any  time  before,  but  ^ill  then  the 
profits  to  go  againfl  the  intereft. 

Where  a  mortg^or,  having  been  defeated, 
after  a  fpecial  verdid:  and  great  agitation  at* 
law,  in  his  endeavour  to  overthrow  the  mort- 
gage by  a  fuppofed  entail,  exhibited  ^  bill  to 
redeem  (x) ;  the  mortgagee  haying  fworn,  that 
he  paid  120/.  in  defending  his  mortgs^e  at  law, 
although  he  had  but  60/.  cods  allowed  him 
there;   the  Court  determined  that  he  (hould 
not  be  held  down  to  the  taxation  at  law,  but 
(hould,  upon  the  account,  be  allowed  all  that 
he  had  laid  out  or  expended ;  and  the  mort- 
gagee, fearing  his  mortgage  would  have  been 
defeated  at  law,  having  got  adminiftration,  as 
principal  creditor,  in  the  Spiritual  Court  he  was 
allowed  the  cofts  expended  there  alfo. 

An  account  taken  by  a  Mailer  upon  a  der 
free  in  a  bill  of  revivor,  brought  by  an  infant 
heir,  will  bind  the  heir,  unlefs  he  can  furcharge 
or  falfify  (^^;. 

{x)  Ramfden  v,  Lsingtey^  ^  Vcrn.  556. 

O)  Badhtm  v.  Odcll,  4  Bro¥fn'«  Pari.  Ca.  447.    Sc. 

Whew 
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Where  the  yearly  fents  md  profits  of  an 
eftate  in  mcMtgage  gicatly  exceed  the  inteieft 
of  the  money  lent,  refts  are  annually  made  on 
making  up  the  account,  and  the  iiirphis  ap- 
plied to  fink  the  principal  (z).  But  as  this  is 
<^en  attended  with  great  bard(hips  to  mortga- 
gees (efpecially  when  the  (urn  is  large,  and  the 
mortgagee  forced  to  ent^  upon  the  eftate,  and 
then  can  only  (atisfy  his  debt  by  parcels,  and  is 
a  iKuliflr  to  the  mortgagor,  without  (alary,  fub* 
jeft  to  an  account)  the  Mafter  is  not  obliged, 
on  every  fmail  excels  of  intereft,  to  apply  it  to 
fink  the  principal  ^  nor  has  the  Court  ever  laid 
it  down  as  an  invariable  rule,  that  the  Mafter 
muft  always,  in  taking  fuch  account,  make 
annual  refts. 

It  is  the  conft^uit  praift  ice  of  the  Court  of 
Chancery,  in  decrees  againft  a  mortgagee  upon 
a  bill  for  redemption,  or  againft  an  executor 
to  account,  to  direft  it  with  future  words,  to 
wit,  to  account  for  what  they  have  received, 
or  might  have,  if  it  had  not  been  for  their 
own  default  (a) ;  and  yet  if  the  perfon^   de* 

{zj  Gould  If.  Tsncred.  2  Atk.  534. 
(tf)  Balilrode  ^.  Bradley,  3  Atk.  582* 
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creed  to  ^account,  receive  any  thing  fubfe- 
qcnt  to  the  decree,  it  is  enquirable  before 
the  Mafter,  aad  the  defendants  in  fuch  cafe 
mud  bring  fuch  fums  fo  received  to  ac* 
count. 


CAf 
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1  HE  fame  principle  of  fuhfiantial  jnftice^ 
which  induced  courts  of  equity  to  interfere  osx 
behalf  of  a  mortgagor,  who  had  forfeited  his 
eftate  (by  not  performing  the  condition  annexed 
to  the  conveyance  thereof),  and  to  relieve  him 
from  the  confequences  that  in  law  followed  fuch 
negleft,  rendered  neceflary  the  eftabliftimcnt  d 
rules,  by  complying  with  which  the  mortgagee 
might  compel  the  mortgagor  to  perform  the 
contract  on  his  part ;  namely,  the  repayment  of 
the  money  borrowed,  with  intereft.  This  may 
be  done,  either  by  procuring  a  decree  for  iaic  of 
the  eflate,  if  reverfionary,  or,  if  in  pofleifion, 
by  calling  upon  the  mortgagor  in  Court  to  re- 

'^  •.  >        -deem 


deem  his  edate  prefcntly,  or,  in  default  of  fo 
doing,  to  be  for  ever  foreclofcd,  that  is,  baiTed 
and  utterly  excluded  his  equity  of  redemption 
without  recal,  unlefs  upon  fp€cial  ctrcum- 
ftances(a). 

Where  the  mortgage  is  of  money  in  the 
ftocks,  or  the  like,  no  decree  of  foreclofure  is 
neceflary  (6) ;  therefore,  where  a  bill  was  brought 
in  1729  by  the  plaintiff,  to  redeem  the  futh  of 
i^ooL  £aft» India  dock,  transferred  to  the  de- 
-fendant  in  1 708,  for  the  iecuring  the  fum  of 
2000/.  and  intereft;  the  defendant  having  exe* 
cuted  a  defeasance,  whereby  he  obliged  himfelf 
to  transfer  the  flock  on  payment  of  the  aooo/. 
and  intereft,  on  the  2d  of  July  follgwing  the 
mortgage  of  it.  The  Lord  Chancellor  faid, 
this  was  a  very  plain  cafe  for  the  defendant.  In 
a  mortgs^e  of  land,  a  bill  of  forecjofure  ought 
to  be  brought,  but  on  a  mortgage  of  ftock  it 
was  not  neceffary,  and  therefore  a  ilrong  reafon 
for  the  mortgagor's  departing  from  the  right. 

And  the  ftock  having  increafed  in  value, 
which  is  a  mere  accident,  will  be  no  inducement 
to  a  Court  of  Equity  to  decree  a  redemption  (cj. 

{a)  2  Inft.  198. 

{h)  Lockwood^  et  aL  v.  Ewer,  t  Atk.  303.        (r)  AM 

.    r/.»cc    Tac^t^  ^      3  X  Buty 


f 


^042:  ^  OF    FORECLOStriLC. 

But,  it  is  to  be  obferved  on  the  Uft-medtioned 
cafey  that  the  period  of  time  had  elapfed  be- 
twecn  the  mortgage  and  the  bill  to  redeem,  after 
which,  it  will  be  (hewn  hereafter^  a  Court  of 
Equity  refiifes  its  aid  to  a  mortgagor,  unle^ 
under  fpecial  circumflances. 

The  mortgagor  or  his  heir  are  neceflary  parties 
to  a  bill  to  foredofe  by  the  mortgagee  (d). 

If  there  be  feveral  mortgagees  of  an  entire 
thing  mortgs^ed,  they  muft  all  be  made  parties 
to  the  bill  of  foreclofure.  This  was  held  to  be 
heceflary  in  the  cafe  of  L0we  v.  MeTgan[e)^ 
where  a  (hare  of  Covent-Garden  Theatre-having 
been  mortgaged^  the  mortgagee  afl^ed  the 
inortgage  to  a  truflee,  in  truft  for  three  peribns, 
)vho  contributed  equal  proportions  of  the  money. 
One  of  the  three  filed  a  bill  to  foredofe  the 
equity  of  redemption.  The  caufe  was  opened 
/IS  a  common  bill  of  foreclofure,  and  the  ordi^ 
nary  decree  pronounced ;  but  the  R^ifter  find-* 
ing  fome  difficulty  in  drawing  up  the  decree, 
applied  to  the  Lord  Chancellor,  who  faid  it  was 
a  new  cafe  in  refpedt  to  their  being  joint- tenant^ 
atid  that  it  would  be  impoffible  for  one  to  fore^ 

(^ij  Howes  «..Wad]uin>  Ridgw.  Rep.  199^ 
'  (#)  Lowe  v,  Morgan,  1  firowa*s  Rep*  Ck.  36^ 
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Clofe,  without  making  the  other  two  parties. 
The  caufe  therefore  ftood  over  fot  that  purpofe. 

But  where  a  truftee  laid  out  the  money  of  dif- 
ferent perfons  on  a  mortgage,  a  foredofure  was 
permitted  by  one  tejlui  que  trnfi^  as  to  his  (hare 
on  a  bill  filed  by  him  i^nft  the  mortgagors 
and  co-mortgagees  (fj. 

$0,  if  there  be  feveral  detivative  ifiortg^ees, 
they  mud  all  be^made  parties  to  a  bill  to  fore- 
clofer  in  order  that  there  may  not  be  a  multi- 
plicity of  fuitSi 

In  a  bill  to  fofeclofe,  the  cafe  was  (^),  A 
made  a  mortgage  for  a  term  of  five  hundred 
years^  for  (ecuring  three  hunditd  and  fifty 
pounds  and  interefl  to  S^  who,  fo  loQg  before 
as  1 705,  aligned  the  term  to  C,  redeemable  by ' 
himfelf,  on  the  payment  of  300/.  B  died,  C 
brought  "SL  bill  againft  A  to  redeem,  or  be  fove- 
dofed ;  and  though  but  a  derivative  tnortgagee, 
l^et  he  did  not  make  the  reprefentatives  of  By 
the  original  mortgagee,  parties.  Etper  curiam^ 
here  is  plainly  a  want  of  proper  parties ;  B  had 
i,  right  to  redeem  C\  and  to  prevent  another 

(/)  Montgomerie  v.  Marquis  of  Bath,  3  Vcz.  Jun.  560. 
ii)  Hoban  v.  Abbot,  2  P.  WiiL  643.  Mich.  1731. 
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account,  as  to  what  is  due  upon  the  origlnsil 
mortgage,  his  reprefentativ^  ou^t  to  be  before 
the  Court. 

Courts  of  equity  will  never  decree  a  foreclo' 
fure^  until  the  period  limited  for  payment  of 
the  money  be  pafled,  and  the  ellate,  in  confe- 
quence  thereof,  forfeited  to  the  mortg^ee  {h)\ 
for  it  cannot  (horten  the  time  given  by  exprefs 
covenant  and  ^reement  between  the  parties,  as 
that  would  be  to  alter  the  nature  of  the  con- 
traA,  to  the  injury .  of  the  party  afl^ded 
thereby* 

On  a  bill  for  foreclofure,  the  title  of  the 
mortgagee  cannot  be  inveftig^ted;  but  he  will 
be  left  to  purTue  legal  means  to  eftabliih  it^ 

And,  therefore,  where  a  mortgagee  fued  to 
have  his  money  (/),  or  that  the  defendant  (hould 
be  barred  of  liis  equity  of  redemption;  it  hap- 
pened that,  by  fubfequent  prders,  pofleffioa 
was  direded  to  be  given  to  the  mortgagee,  and 
contempt  profecuted  for  not  delivering  it  ac» 
cordingly;  upon  which,  the  heir  of  the  mort- 
gagor fet  forth  a  title  in  his  examination,  tM 

[h)  Bonham  v.  Newcomb,  a  Vent.  365.  i  Vetn.  232* 
Sc/upra. 

(/)  Anonymous,  2  Ch.  Ca«  244* 

the 
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the  mortgagee  would  hav^  debated,  but  he  was 
not  admitted ;  it  being  infifted,  that  the  courfe* 
of  the  Court,  upon  fuch  a  bill,  was,  a^d  the 
Court  could  go  no  farther  than,  to  take  away 
the  equity  of  redemption,  and  leave  the  mort- 
gagee to  fuch  title  as  he  had,  at  law,  but  could 
not  amend  it;  which  the  Lord  Chancellor  agreed 
to,  and  difcharged  the  contempt. 

A  mcMTtgagee  may  bring  an  ejedment,  at  law,  >^^  V^^ 
at  the  fame  time  that  he  hath  a  bill  of  foreclo-. 
fare  depending  {k)  i  for  he  will  not  be  prevented 
6:0m  purfuing  all  his  remedies  for  the  recovery 
of  his  debt. 

But  ipecial  circumftances  may  arife,  which 
will  take  the  cafe  out  of  the  common  rule,  and 
induce  the  Court  to  grant  an  injundion,  to  ftay 
proceedings  upon  the  ejedment. 

Thus,  where  a  bill  was  brought  by  the  plain* 
tiff  againft  the  defendant  (/X  for  an  account  of 
the  rents  and  profits  of  an  eftate,  during  the 
time  that  be  was  guardian  to  the  plaintiff's  bn>* 
ther,  and  for  an  ii\]undton  to  flay  proceedings 
upon  an  ejeftment  for  the  pofleffion  thereof,  it 
being  mortgaged  to  him;  the  Court,  becaufe 

(<t)  Booth  V.  Booth,  2  Atk.  344.  (/)  IM. 

3X3  h« 
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be  was  pioceeding  to  foredofe  the  equity  of 
itderoptioQ,  it  being  eotan^ed  witli  an  account 
of  the  pcrfonal  cftatfe,  agreed  to  grant  an  in- 
junftion,  provided  the  i^ntiff  confented  to 
give  fecurtty  to  redeen). 

Although  a  mortgagee  be,  of  right,  entitled 
to  a  decree  for  foreclofure,  after  the  eftate  be- 
comes  forfeited,  if  he  aft  fairly^  yet,  if  there 
be  any  injuftice  in  the  cafe,  the  Court  may 
refofe  fuch  decree  hk).  Thus,  where  a  mort- 
gagee,  havii^  notice  of  a  voluntary  fettlement, 
procured  the  truftces  of  the  eftate  to  convey 
to  him  to  proteft  his  incumbrance  i*  the-  Court, 
on  a  bill  filed  by  him  to  foredofe  the  children 
claiming  vinder  the  fettlement,  refu&d  to  do  fo; 
faying,  that  if  he  might  be  fuffered  to  proted 
himfeif  by  getting  in  the  l^al  eftate,  they 
would  not  cany  it  on  by  a  decree  in  equity  tq 
foreclofe, 

-'  A  mortgi^ee  of  a  c^opyhdd  eftate,  who  i$ 
hot  in  poffeflSon,  may  exhibit  his  bill  againft  a 
ttibrtgagor,  before  admittance,  for  a  decree  of 
foreclofure  (n)  i  and,  after  he  has  obtained  fuch 

(0)  Sfti^idcrs  SI.  Deliew*  zVcfp-.s?^-  Sc.^a, 
{n)  Sutton  v^  Bton€,0ial,  2  Atk^  t^i, 

a  decpcei, 
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a  decree,  may  bring  his  ejeftment  for  the  pof* 
feflion  of  the  mortgaged  premifes. 

Where  a  mortgagee  is  made  party  to  a  bill  {o\ 
praying  relief  is  the  fame  thing  as  praying  to 
redeem,  for  redemption  is  the  proper  relief; 
and  if,  upon  a  reference  to  a  Mafter  to  fee  what 
is  due  for  principal,  intereft,  and  cofts,  the 
plaintifT  does  not  redeem  the  mortgagee,  the 
Court  will,  on  his  application,  difmifs  the  bill, 
as  againft  him,  which  is  equivalent  to  decreeing 
a  foreclofure. 

If  the  heir  of  the  mortgagee  exhibit  a  bill  to 
have  the  mortgagor  pay  the  money  fpjy  or,  to 
foe  decreed  to  make  farther  aflurance,  and  be 
foreclofed  of  redemption;  it  is  a  good  caufe  of 
demurrer,  that  the  executor  of  the  mortgagee, 
who  may  have  title  to  the  mortgage-^money,  is 
ho  party. 

And,  fince  it  has  been  determined  that  (9), 
in  all  mortgages,  the  money  belongs  to  the  exe- 
cutor or  adminiftrator,  and  not  to  the  heir;  if 

% 

(«)  Cholmley  v.  Coantefs  Dowager  of  Oxfonl^  2  Atk. 

a67- 

(pj  Freak  v.  Hearfey,  1  Ch.  Ca«  51.    • 
{f)  Meeker  9.  Taiiton»  2  Ch.  Ca.  29. 

3X4  it 
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it  comes  out,  upon  the  hearing,  that  the  exe^ 
cutor  or  adminiftiator  are  not  parties,  the  phin- 
tiff  in  the  cauie  cannot  be  permitted  to  pro- 
ceed. 

The  executor  of  the  mortgagor  need  not  be 
party  (r) ;  for  where,  on  a  bill  brought  by  a 
mortgage  againil  the  mortgagor  to  feredofe,  it 
was^objefted,  that  he  ought  to  have  been  a 
party,  as  it  did  not  appear,  but  that  he  might 
have  psqd  the  debt ;  it  was  held  by  the  Mafter 
of  the  Rolls  and  the  Regifter,  that  there  was 
no  neceflity  to  make  him  party;  becaufe,  the 
bill  being  onbf  to  foredofe  the  equity,  the 
pl^untiff  need  only  make  him  a  party  that  had 
the  equity,  viz..  the  heir;  and  the  courfe  was 
fo ;  neither  was  the  mortgagee  any  ways  bound 
to  intermeddle  with  the  perfonal  eftate,  or  to 
run  into  an  account  thereof;  and,  if  the  heir 
would  have  the  benefit  of  any  pajrment  made 
by  the  mortgagor  or  his  executor,  he  muft 
n  prove  it. 

But  a  foreclofure,  obtained  on  a  bill  ex- 
hibited by  the  heir  at  law,  will  be  binding  (^)i 
although  the  executor  or  adminifixator  be  not  a 

(r)  Duncomb  v.  Hanllcy,  j  P.  Will.  333.  in  notes. 
(/)  Clatkfon  V.  Bowycr,  ti  cwtf.  a  Verm.  66. 

party; 
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party;  for  if  tbejexecutor  or  adminifbator  of 
the  mortgagee  (hould  afterwards  come  againft 
the  heir  of  the  mortgagee,  to  have  the  benefit 
of  the  mortgage,  the  heir,  in  cafe  the  land  be 
worth  more  than  the  money,  may  pay  him  the 
money,  and  take  the  benefit  of  foredofure  to 
himfelf. 

.  Where  the  heir  of  the  mortgagee  had  fore- 
clofed  the  mortgagor,  the  executor  of  the 
mortgagee  being  no  party  (t) ;  upon  a  bill,  by 
the  executor,  againll  the  heir  of  the  mortgagee 
and  againft  the  mortgagor,  the  land  was  decreed 
to  the  executor. 

But  it  is  obfervable  that,  in  the  Uft  cafe,  the 
heir  made  no  offer  t9  pay  the  mortgage-money 
to  the  executor,  which  is  the  bafis  of  the  refo- 
iution  in  the  former  cafe. 

A  plea  of  a  decree  for  foredofure  in  the  com-  ^  n- 
mon  form,  wi^h  an  averment  of  non-payment 
of  the  money,  STc,  hut  no  final  order  for  fore- 
clofure^  on  appeal  from  Lord  King^  was  held 
aot  to  be  good  («)«  for,  althoiigh  fuch  plea  and 
length  of  time  might  be  a  good  defence,  yet, 


(r)  Globe  it  Vx.  v.  B.  of  Carlifle,  cited  in.  the  lalt  cafe. 
(•)  SenhottCr  v.  Ear)^  2  Voe.  450. 

as 
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as  a  pleas  it  could  not  ftand  for  want  of  a  fiqal 
order. 

.  On  a  decree  to  foreclofe  at  a  period  certain^ 
the  computation  of  time  muft  be  according 
to  calendar  months,  and  not  according  to  lunaf 
ones  (z). 

A  decree  to  foreclofe  tenant  in  t^l  of  aa 
equity  of  redemption,  will  bind  his  iflue,  and 
alfo  thofe  in  remainder,  who  are  Jio  parties  to 
the  mortgage ;  becaufe  the  equity  of  iiedemp<» 
tion  is  a  right  fet  .up  anltf  in  aCourt  of  Equity, 
and  may  be  there  extinguiftied. 

Thus  where.  In  May  1613,  J?,  on  his  mar- 
riage with  D  his  wife,  fettled  lands  on  himfelf 
for  life,  remainder  to  D  for  life,  remainder  to 
the  heirs  male  of  his  own  body,,  and  then  ditti, 
having  iflue  C,  his  firft,  and  Hy  his  fecond 
fon  (jf).  A  his  widow,  married  with  G,  and 
they  entered  on  the  lands  in  queftipn  as  i)'s 
jointure.  C  the  fon,  in  November  1638,  for 
8oo/.  conveyed  thefe  lands  by  deed,  fine,  and 
recovery,  to  G  and  his  wife,  to  the  ufe  of  H 

{x)  Anonymous,  Barnard,  324.    Sc*  2  Eq.  Ca.  Abr« 
4os,  pi.  38-  *  , 

{y )  Chaumond  Rofcarricic  <v.  Bartpn,  1  Ch.Qt.  ^i7* 

for 
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for  life,  remainder  to  the  u(e  of  C  and  bis  beirs^ 
till  he  failed  to  paly  feveral  funis,  amt)unting  to 
800/.  at  feveral  days,  and,  after  default  of  pa^^ 
ment  of  any  of  thefe  fums,  to  G  and  his  hetrs^ 
Afterwards,  in  1639,  C,  on  his  own  marriage^ 
fettled  thefe  lands  on  himfelf  for  life,  remaindef 
to  M  his  wife  for  life,  remainder  to  his  firft  and 
other  fons  in  tails  remainder  to  H  in  tail.  la 
1650,  (?,  with  the  confent  of  C,  affigned  his 
eftate,  which  was  for  the  fecurity  of  the  800/. 
and  was  forfeited,  to  B^  In  1656,  B  obtained 
It  decree  to  foreclofe,  unlefs  C  paid  him  what 
was  due  \  C  died  without  iffue  male  *^  D  lived 
till  1668  s  then  /Z^  exhibited  his  bill  to  redeem^ 
alledging  that  he,  being  no  party  to  the  decree* 
and  C  bqt  tenant  for  life,  it  could  not  bind  him. 

But  the  Court  were  of  opinion,  that  /bought 
not  to  be  admitted  to  redeem ;  and  X/)rd  Chief 
Juftice  jfiTtz/a  faid,  he  was  of  opinion,  that  there 
was  no  colour  for  fuch  a  decree;  that  it  had  gone 
far  enough,  and  that  he  would  go  no  farther  than 
precedents  in  the  matter  of  equity  of  redemp- 
tion, which  had  too  much  favour  already;  there 
(hould  be  no  decree  for  H  in  refpe&  of  the 
antiquity,  for  if  he  would  redeem,  he  muft 
come  in  titge.  It  was  but  juft  to  foreclofe  for 
QOt  comii^  ifi  time;  and  a  decree  to  foreclofe 
.     .     .  ^  I  tenant 
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tenant  in  tail,  (hould  bind  his  iOTue  in  an  equity 
of  redemption.  The  eftate  moved  from  C  to 
B9  and  not  from  //>  and  C  was  the  viiibk  poT- 
feflbr  and  owner.  It  was  a  great  fore,  that 
mortgagees  were  but  bailiffs;  and  the  limitation 
to  H  was  but  voluntary,  fo  his  pretence  was 
not  to  be  fupported  againft  a  purchafer,  for  fo 
a  mortgagee  was;  here^  the  purchafe  was  made 
abfohite  by  the  decree,  and  if  there  were  divers 
remainder-men  of  the  equity,  there  would  be 
no  occafioo  to  make  them  all  parties. 

And  a  releafe  of  the  equity  of  redemption  by 
tenant  in  tail,  under  a  fubfequent  fettlement, 
after  a  decree  for  an  account  and  foredofure,  is 
tantamoimt  to  an  abiblute  foredofure  by  order. 

Thus  (a),  where  H  being  feifed  in  fee,  mort- 
gaged for  years,  and  afterward^  in  1 734,  made 
his  will,  and  devifed  his  eftate  to  his  fon  and 
his  heirs,  fubjedt  to  an  annuity  to  his  wife  for 
life,  and  to  the  incumbrances  upon  the  eftate ; 
and  in  cafe  his  fon  ftiould  die  without  iifue,  to 
be  divided  amongft  his  three  daughters,  or  fuch 
of  them  as  (hould  be  living  at  the  death  of  hb 
fon;  and  if  his  fon  and  dau^ters  (bould  all 
die  without  iifue,    then  to  his  wife   for  life^ 

{z)  ftcynoidfoa  v.  Perldns,  Amb.4lep.  564. 

remainder 
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remaiader  to  his  own  right  heiis.    A  bill  was 
brought  by  P^  as  aflignee  of  the  original  mort*^ 
gagee^   againft  the  widow  of  the  mortgagort 
and  her  fon,  who  was  then  an  infant^  to  fore- 
doie  the  equity  of  redemption ;  but  the  daught*^ 
ers  were  not  made  parties/    In  1746,  the  caufe 
was  heard,  and  a  decree  made  for  an  account 
and  foreclofure»  unlefs  redeemed  by  the  mother 
or  fon.     The  account  was  taken  before  thd 
Mafler,  and  the  time  for  redemption  being  fe* 
vend  times  enlarged,  and  at  ,laft  elapfed,  the  fon, 
having  attained  21,  releafed  the  equity  of  re- 
demption ;  fo  that  the  foreclofure  was  not  made 
abfolute  againft  him,  but  was  made  abfblute 
againft  the  wife.     The  fon  afterwards  died  with- 
.out  ifiue,  and  R  having  bought  the  daughters' 
inteceft  for  a  trifle,  in  1765,  filed  a  bill  to 
redeem.     But  the  Lord  Chancellor  was  clear 
of  opinipa»  that  P  was  not  entitled  to  redemp* 
lion.     That  the  firft  tenant  in  tail  being  a  party 
fo  the  foreck^re  was  Sufficient.    That  he  (lif- 
tained  the  intereft  of  every  body,  and  thofe  in 
remainder  were  confidered  as  cyphets.    That  it 
would  be  very  inconvenient  if  the  xemamder- 
men  were  neceflarily  to  be  parties.    There  might 
never  be  an  abfblute  foreclofure.    The  account 
woidd  be  endlefs,  and  the  foreclofure  would  be 
to  every  contingent  remainder-man.  That 

nobody 


nobody  would  lend  money  vipon  fuch  terflU; 
That  the  releafe  in  this  cafe,  was  equal  to  aii 
abfolute  foreclofufe  by  order.  That  the  ac- 
counts were  taken,  and  the  time  for  redemption 
elapfed,  and  that  this  cafe  was  not  fo  fhx>ng  as 
that  of  Bofcarrick  and  Barton  {a). 

But  It  was  obferved,  in  the  preceding  cafe^ 
that  the  length  of  time  elapfed  after  the  receipt 
and  foredofure  was  an  additional  circumiUnce 
againft  the  relief  prayed,  and  that  the  plaintiff 
appeared  to  have  purchafed  the  daughters*  inte« 
reft  for  a  trifle,  and  was  trying  an  experiments 

But»  although  in  fuch  cafe,  where  there  b  ^ 
clear  tenancy  in  tail,  there  is  no  occafion  for  tht 
temainder-man's  being  a  party  to  a  bill  of  £bie^ 
clofure  {b)y  yet  if  there  be  to  exprefs  eflate  for 
life,  the  remainder'^man  ought  to  be  a  party. 

If  there  be  many  incumbrancers^  fome  of 
whom  arc  not  made  parties  to  a  bill  to  iott*^ 
dofe  {t)y  the  plaintiff,  in  the  bUly  may  not- 
withftanding  foreclofe  fuch  diefendants  as  he  has 
brought  before  the  Court. 

(a)  X  ChaD*Ca,  217. 

\^  Suttori«z7.  Stone»  2  Atk.  lot. 

(f )  Draper  et  aij'  'v.  Jennings  €t  ai*  t  Vem.  5 1 84 

But 
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'  fiut  thofe  not  parties  to  the  fuit  will  not  be 
bound  by  fuch  decree  (rf).  Tbus^  where  R 
^mortgaged  his  eflate  to  S  for  99  years,  to  P 
for  40  years,  then  to  T  the  plaintiff's  hufband 
for  1500/*  and  afterwards  to  B;  £  bought  in 
the  two  firfl:  mortgages^  then  the  plaintiff^ 
adminiftrator,  durante  minore  atatct  exhibited 
a  bill  againft  R  and  B,  fetting  forth  a  title  to 
difcover  the  defendant's  title  and  redeem;  to 
which  the  defendant  anfwered^  but  no  farther 
proceedings  were  had  by  the  plaintiff*  B  had 
notice  of  the  plairftlff's  title  \  then  B  notwith- 
/landing  exhibited  a  bill  againfi:  R  alone,  to 
redeem  or  be  precluded^  and  obtained  a  decree; 
during  all  this  time  R  was  in  poffeffion.  After 
pYeclufion  of  the  defendants  to  the  lail  bill,  C 
bought  B\  intereft ;  and  then  the  plaintiff,  the 
widow  of  Ty  brought  a  bill  to  redeem,  to  which 
C  pleaded  his  purchaie  and  the  equity  of  re* 
demption  barred.  Upon  this  flate  of  the  cafe, 
the  queftipn  was»  whether  B  (hould  have  made 
the  now  plaintiff  party  to  his  bill  to  foreclo{e« 
and  whether  (he  ought  not  to  be  let  in  tp  re* 
deem?  The  Lord  Keeper  declared,  that  tha 
cafe  was  to  be  judged  by  comparing  them  011 
both  tides,  and  fo  chujQng  the  lead  inconve- 

(d)  Sheman  v.  Coa^  3  Rep.  Ch.  S4..  Sc.  NeUbn's  Rep. 

nient ; 
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nient ;  that  it  was  extremely  mifchi^ous  to  th6 
mortgagee,  to  make  all  perfons  that  had  intereft 
parties ;  for  by  that  every  mortgagee,  in  cafe  of 
leveral  mortgages,  would  be  continually  a 
bailiff,  and  his  work  never  at  an  end  ;  but  that, 
on  the  other  hand,  though  all  w'ere  not  parties, 
yet  thofe  who  were  omitted  would  be  helped  at 
laft,  as  they  would  be  entitled  to  their  principal, 
intereft,  and  cofts ;  for  they  might  come  in  as 
to  the  firft,  (ccond,  third,  or  fourth  mortga- 
gees, whereas,  if  the  plaintiff  (hould  not  be 
relieved,  it  would  be  irreparable  lots  and  ruin ; 
and  trouble  and  pains  being  lefs  prejudicial  than 
ruin  and  total  lofs,  his  LordQiip  over*rukd  the 
plea. 

If  there  be  tenant  for  life,  reverfion  in  fee, 
and  he  in  reverfion  mortgages  his  eflate  in  fe^ 
and  the  mortgagee  devife  it,  the  devifee  may 
bring  his  bill  to  foi-eclofc  againft  the  mort- 
gagor (e),  and  need  not  make  the  heir  of  the 
devilbr  a  party  y  becaufe  he  hath  no  intereft  in 
the  land,  it  being  all  devifed  away  from,  him ; 
and  therefor^  the  devifee  need  only  foreclofe  the 
mortgagor. 

(/)  How  f.  Vigurcs,  yi^«.    i  E^.  Ca.  Abr.  318.  5- 

It 
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tt  was  faid  in  the  cafe  of  Sale  and  Freeland^^^  ^^i2^ 
and  others,  infants,  on  a  bill  to  redeem  a  mort-  ^  ^^**^^ 
gage  made  by  the  fether  of  the  defendants,  or/^^'*  JT^  * 


be  foreclofed,  that  the  Court  would  fometimes^^^,'     n  y 
decree  infants  to  be  foreclofed  before  they  came        ^ 
of  age  r'^;. 


But  the  intereft  of  infants  is  fo  far  regarded 
and  taken  care  of,  ^  in  the  Court  of  Chancery, 
that  no  decree  to  foreclofe  can  be  made  againfl 
them  (A),  without  giving  them  a  day  to  Ihew 
caufe  againft  it  when  they  come  of  age. 

Thus,  upon  a  bill  brought  to  oblige  an  infant 
to  redeem  a  mortg^e(z);  upon  the  hearing, 
it  was  decreed  to  an  account,  and  the  in&nt  to 
pay  what  (bould  be  reported  due,  utiles  catifsj 

(g)  Sale  «.  Frcel^nd  €t  al.*  2  Vent.  351. 

fb)  Per  Ld.  Chan,  i  Vera.  34a.  Booth  tf.  Rich^  i  Vern. 
295.  Gandry  ir.  Baynard,  2  Vera.  479.  Taylor  v.  Philips^ 
2  Vez.  23.  Cook  1;.  Parfons,  Pre.  Ch.  185. 

CO  Bennet  v.  Edwards^  2  Vera.  39*.  Leving  v.  Lady 
Caverly,  Pre.  Ch.  229. 

3Y  The 
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The  words  of  fuch  decree  are  thus  {6) :  •*  And  . 
this  decree  is  to  be  binding  to  the  faid  /  S,  the 
infant^  unlefs  he  (hall,  within  fix  months  after 
he  ihall  attain  the  age  of  twenty-one  years,, 
(being  fenred  with  procefs  for  that  purpofe) 
(how  unto  the  Court  good  caufe  to  the  con- 
trary J* 
» 

If  he  (how  no  caufe  (/),  the  decree  is  made 
abfolute  upon  him ;  but  when  he  cOmes  of  age» 
and  (hews  caufe  within  the  fix  months  (m),  he 
may»  upon  motion,  put  in  a  new  anfwer,  and 
make  a  new  defence ;  for  it  would  he  to  no 
purpofe  to  give  him  a  day  to  (hew  caufe,  if  the 
infant  notwithflanding  was  concluded  by  what 
his  guardian  had  done,  who  nuy  have  made  an 
improper  defence,  or  may  have  naiftaken  the 
nature  of  his  cafe  (n). 

This  procefs  is,  by  way  o£  fubpoma^  to  be 
ferved  on  the  defendant  on  his  cpming  of  age» 
and  is  a  judicial  writ,  and  mufl  b^  returned  m 

(i)  3  Bacon's  Abr.  148. 
'   (/)  Uid. 

(m)  Bcnnet  v.  Lee,  2  Atk.  53a. 

(n)  Fountitin  *v,  Caine  and  Jeflfs,  i  Wills,  501.  Ltdy 
Effingham  ex.  of  Lord  Howard  «l  Sir  John  Napier>  5 
BiOwn'«  Pari.  Ca.  301V  Sc.  a  Will,  401. 

term 
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teVm  time.     If  the  infant  fliews  no  caufe,  the 
decree  is  made  abfolute. 

But  when  he  comes  of  age,  he  wiir  not  be 
permitted  tb^go  into  the  account  (o),  nor  will 
he  be  fo  much  as  entitled  to  redeem  the  mort- 
gage,  by  paying  what  is  reported  due;  but 
will  be  onlt/  entitled  to  Jhew  an  error  iri  the 
decree^  or  that  it  was  unjuft ;  this  was  admit* 
ted  as  law,  by  th6  counfel  on  both  fides,  in  the 
cafe  diLyne  i>.  Willis ^  13  Maxfy  1730. 

And  where  the  mortgage  depended  upon  a 
difputable  title,  viz.  whether  the  anceftor  of 
the  infants  had  executed  a  power,  out  of  which 
liis  right  to  mortgage  arofe,  and  fo  no  money 
could  be  expedted  upon  affignment  of  it  over ; 
the  Qourt  would  not  decree  the  infants  to  be 
foreclofed,  until  they  came  of  age  (p). 

It  is  faid,  the  proper  way,  in  cafe  of  an  in- 
fant,  is  to  apply  for  a  decree,  that  the  lands 
may  be  fold  to  pay  the  debts,  and  that  will 
bind  him  [q] ;  for,  in  that  cafe,  no  forfeiture 
will  incur  to  him,  as  the  furplus  will  be  his, 

(0)  Mallack  v.  Galton,  3  Will.  Rep.  352. 

{/)  Sale  v.  Freeland  </  «/.'  2  Vent.  351.  Supra,  485. 

(f^  Booth  V.  Rich,  I  Vcrn.  295.  ^ufra^  289. 

3  Y  2  after 


I06o  OF  FOREeLOSVRE. 

after  the  debts  paid.  But  even  then»  if  he  be 
decreed  to  join  in  the  conveyance,  he  muft 
have  a  day  after  he  tomes  of  age  (r) ;  for  there 
is  no  other  way  than  this,  for  the  in&nt  to  fet 
forth  his  title,  which  he  ought  to  have  an  op- ' 
portunity  of  doing. 

But,  if  the  niortgagee  or  his  alienee  be  fatis^ 
fied  {$)y  and  does  not  require  that  the  infant 
(hould  be  a  party  to  the  iaie ;  in  fuch  cafe,  the 
legal  title  being  in  the  mortgagee,  and  the  In- 
fant having  a  mere  equity ;  the  decree  for  fale, 
the  infant  being  no  party,  may  be  made  with- 
out a  day  to  ihew  caufe,  but  then  the  cafe  wUl 
be  open  to  invefligation,  when  the  infant  attains 
his  age. 

But,  a  Court  of  Equity,  where  an  infant  is 
plaintiff,  follows  the  rule  of  law,  where  it  is 
held  that  he  is  as  much  bound  by  a  judgment 
in  his  own  aftion,  as  if  of  full  age  {t)  s  and, 
accordingly,  in  a  fuit  of  equity,  where  an  in&nt 
is  plaintiff,  he  is  as  much  bound,  and  as  little 
privileged,  as  one  of  full  age.     And  this  rule 

(r)  Cook  v.  Parfons,  2  Vcrn.  429.  Pre.  Ch.  184,  S- 
Fountain  v  Cainc,  3  P.  Will.  504. 

(c^  Cook  v.  Parfons,  2  Vcrn.  429.    Fid.  9  Mod.  128. 
(/)  zP.WiU.  519.  3Atk.  627. 
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i€  general^  unle(s  grofs  lacheSy  or  fraud  and 
collufion,  appear  in  the  prochcin  amy^  then  the 
infant  might  open  a  decree  by  a  new  bill* 

Lord  Hardwickej  in  the  cafe  of  Gregory 
and  Molejioorth  {u)j  wherein  he  aifented  to 
the  rule  lad-mentioned,  obferved  that  he  knew 
but  of  *one  cafe  that  was  an  exception ;  that  of 
Lady  Effingham  and  Sir  John  Napper^  where, 
upon  an  appeal  from  Lx>rd  Maccle^eld\  de- 
cree,  with  regard  to  real  eftate  (:r),  the  Houfe 
of  Lx>rds  gave  Sir  John  Napper  leave  to  (how 
caufe,  when  he  c^me  of  age>  againft  his  own 
decree. 

But  it  is  obfervable  that  the  caufe  alluded  to 
was  inftituted  on  the  ground  of  undue  influence^ 
which  is  a  fpecies  of  fraud. 

However,  fince  fuch  decifion  has  been  made 
againil  the  rule  on  appeal  to  this  high  jurifdic* 
tion,  it  may  be  at  leaft  queftionable  whether  a 
court  of  equity  would  not  be  induced  on  flight 
grounds,  to  admit  an  infant  to  (hew  caufe 
s^ainft  a  decree  in  his  own  fuit  refpeding  hi? 

{«)  3  Atk.  627. 

(x)  2  P.  Will.  401.  3  Bro,  Pari.  Ca.  i. 
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real  eflate ;  although  they  might  doride  other* 
wife,  as  to  fuits,  with  regard  to  his  perfonal 
eftate,  or  refpefting  his  maintenance,  education 
or  the  like,  from  the  miichiefs  that  would  be 
incident  to  fuffering  him,  by  a  new  bill,  to 
difpute  proceedings  in  thofe  refpeds. 

It  is  fold,  that  if  a  woman,  bef<M:e  her  mar- 
riage, or  the  anceftors  of  a  wonun,  mortgage 
lands,  and  the  equity  of  redemption  thereof 
veft  in  her,  being  a  femme  covert ;  upon  a  biH 
brought  by  a  mortgagee  to  foreclofe  (j^),  (he  is 
liable  to  be  abfolutely  foreclofed,  though  the 
procedure  be  during  the  coverture ;  and  it  is 
certain^  that  Jlie  Jhall  have  no  day  given  to 
/{erf  or  her  heirs j  to  redeem  (^ter  the  coverture 
Jliall  be  determined. 

This  diflinftion  between  the  cafe  ofs^femni^ 
covert  and  of  an  infant,  as  to  a  day  to  (hew 
caufe,  refultS)  I  apprehend,  from  the  di£R:rent 
caufes  which  give  rife  to  their  refpeftive  dif^ 
abilities,  and  from  the  duration  of  thofe  dif- 
abilitjes  (z).  The  difability  of  infants  is  the 
confequfnce  of  a  privilege  given  them  by  law, 

(jr)  Mallack  *v.  Galton,  3  Will.  Rep.  35s.   S^a. 
{z)  Vide  Hob.  .95.  1  Vez.  305.   io  Co.  Rep.  43.  a^  3 
^tk.  712.  I  Inft.  24.6.  403. 
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for  their  protedtion,  founded  on  the  natural 
inability  which  is  prclumed  to-  attend  perfons 
of  tender  years,    to  aft  for  themfelves,  and 
which  determines  with  their  minority-   That  of 
Jemmes  covert  is  an  abfolute  incapacity,  arifing 
from  their  having  loft,  by  coverture,  all  powers 
of  afting  for  themfelves ;  the  law  confidering 
them    as   having   voluntarily  delegated    theif 
rights  to  thieir  hulbands,  or  rather,  that  their 
rights  are  merged  in  thofe'  of  their  huibands. 
The  law,  therefore,  confidcrs  an  infant  as  capa- 
ble of  doing  no  hinding  act  during  a  certain 
definite  period,  unlefs  \t  be  evidently  for  his 
own  good ;  but  from  a  femme  coterty  the  law 
takes  the  right  of  afting  refpefting  her  civil 
concerns;   and  having  invefted    the    hufband 
with  the  right  of  afting  for  her,    leaves  her 
liable  to  the  confequences  of  his  negleft,   if 
there  be  no  fraud.     The  right,  therefore,  to 
ftiew  caufe  againft  a  decree  of  foreclofure,  made 
during  infancy,  after  the  infant  attains  his  fuM 
age,  is,  in  equity,  analogous  to  the  privilege 
he  hath  at  common  law^  on  an  action  brought 
in  relation  to  his  inheritance,  the  deciiion  upon 
which  would  be  a  perpetual  bar  to  him,  to  pray 
the  parol  to  demur;  for,  as  in  fuch  cafe,  at 
law,  he  was  not  permitted  to  go  on,  but  for 
the  tendernels  of  his  years  (in  relpefit  whercrf 

3Y4  the 
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the  law  inferred  want  of  underftandiog  in  him} 
and  for  his  benefit,  that  he  might  not  be  pre* 
judiced  in  his  eflate,  the  court  gave  an  inter* 
locutory  judgment,  that  the  fuit  (hould  remain 
over,   until  he  attained    his  full  age;    (b,  in 
equity,  though  in  rpfpe^V  of  the  original  con- 
tra£t,  and  the  right  of  the  mortgagee  to  his 
moneyi  and  to  enable  him  to  procure  it,  a  de- 
cree to  foreclofe  is  not  flayed,  yet  the  righis  of 
the  parties  remain  juft  as  they  were,  imtil  be 
attains  his  age ;  when,  if  any  reaibn  exifted  at 
the  time  of  foreclefurey  which,  if  uig^  to  the 
Court,  would  have  b^en  a  ground  for  refiifing 
it,  he  may  take  advantage  of  that,  and  have  it 
opened  [a) ;   but  the  parolle  never  demurred 
on  account  of  coverture,  for  there  was  no  na^ 
tural  incapacity  to  aft  in  the  wife,  but  a  legal 
4ifability ;  (he  having  delegated  her  power  to 
another  by  her  own  aft,  and,  (hereby,  made 
herfelf  liable  to  the  confequences  thereof;  and 
i(  would  have  been  repugnant  to  every  prin<- 
ciple  of  equity,  that  the  mortgagee,  who  lent 
bis  money  under  a  ilipulation  to  be  r^iaid  at  a 
time  certaiOf  for  the  perform^ce  of  ^hich  the 
land  was  bounds  (houid,  by  the  accident  of 
|K?verture,  have  been  hung  up  for  an  ipdefinit^ 

{a)  Co,  Litt.  %\6. 

period 
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period  of  time,  to  Ije  determined  by  the  death 
of  the  huiband  ;  for  this  differs  from  the  cafe, 
where  faufband  and  wife  have  a  right  of  entry, 
which,  if  loft  by  the  neglect  of  the  hufband, 
will  be  renewed  in  the  wife  after  his  death :  as 
there  the  right  to  the  lands  ?>  in  the  wife,  and 
comes  to  her  at  a  period  when,  by  her  incapa- 
city, (he  cannot  avail  herfelf  of  her  right  of 
entry,  as  the  means  of  recovering  her  eftate, 
and  no  perfon  is  ihjured  thereby ;  but  in  the 
cafe  of  a  mortgage,  the  right  to  the  lands,  in 
law,  is  vefted  in  the  mortgagee,  by  the  contract 
of  the  parties,  for  want  of  performance  of  the 
condition ;  and  the  Court  is  only  called  upon,. 
to  inforce  the  contract,  by  doling  the  equity 
of  redemption,  without  which  the  mortgagee 
can  neither  get  his  money,  nor  fafely  inter- 
jneddle  with  the  land. 

But,  although  ai  femme  covert  fliall  not  have 
a  pofitive  day  given  to  her,  on  which  (he  may 
Ihew  caufe  againft  the  decree  (6),  as  an  infant 
fliall,  yet,  I  apprehend,  if  a  bill  be  brought 
againft  her  and  her  huiband,  during  coverture, 
respecting  her  inheritance,  which  he  claims 
jnerelif  in  her  right,  and  he  afterwards  dies,  the 

(h)  Gilb.  FornmRonuifiQin,  i6i.  Evans  <i;*  Logan.  Et 
yiJe  2  P.  Will.  4SO.    3  P.  Will.  238. 
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light  furvlTiog  to  hcTt  (be  may  draw  into  qnef- 

tion  and  examination  the  validity  of  the  decree 

obtained   againft  her    during  coverture,    and 

avoid  and  reverfe  it^  if  there  foe  ju^  caufc  fo 

to  do» 

» 
Mr.  Jufticc  Wright  obierved  (c),    in  the 

Cafe  of  Sutton  and  Stone^  that  he  did  not  ap- 
prehend the  Court  of  Chancery  would  point  out 
what  title  the  mortg^igor  (hould  make  on  a  bill 
to  foreclofe,  but  would  decree  him  to  make 
fuch  title  to  the  mortgagee^  as  he  was  capable 
of  doing :  And  thereupon,  in  the  cafe  in  cfuef* 
tion,  he-  direded  a  good  title  to  be  made  by 
the  defendant  to  the  plaintiff^  and  the  principal 
intereft  and  cofts  on  the  mortage  to  be  paid  in 
£x  months,  or  the  defendant  to  ftand  abfolutely 
foredofed. 

If  there  be  any  un&ir  conduA  in  the  mort- 
gagee, the  Court  will  open  the  foreclofure. 

Thus,  where  a  mortgagee  obtained  a  decitc 
to  foreclofc  the  mortgagor  (rf),  pending  a  fuit 
\>j  his  creditors  to  have  the  eftate  fold  for  pay- 

(f)  2  Atk.  loi. 

Id)  Solely  V.  Saliibury,  9  Mod.  153,  Sc.  z  £q.  Ca« 
Abr.  600.  p-  25. 

ment 
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ment  of  their  debts;  the  Court  decreed,  fhat 
the  creditors  (hould  redeem  upon  payment  of 
principal,  intereft,  and  cofts,  to  the  mortgagee, 
and  referred  it  to  a  Mafter  to  take  an  account 
thereof  and  direifted  that  the  lands  (hould  be 
fold  to  pay  the  creditors. 

So,  if  there  be  a  mortgagee,  and  feveral 
judgment  creditors,  and  the  perfons  to  whom 
the  judgments  are  given,  give  the  mortgagee 
notice  thereof,  and  tender  him  payment  {e)  ; 
if  the  mortgagee,  afterwards,  obtain  a  decree 
to  forcclofe,  the  Court  will,  upon  a  bill  filed 
by  the  judgment  creditors^  open  the  foreclo- 
lure,  and  decree  them  their  money. 

But  if  the  mortgagee  had  no  adual  notice  of 
the  judgment,  the  decree  tq  foreclofe  w6uld 
bind  the  judgment  creditor /X'.  Sedqn^rCy  for, 
in  the  principal  cafe,  the  mortgagee  purchafed 
the  eftate,  after  foreclofure,  for  a  farther  fum 
of  money;  and,  in  the  cafe  of  Godfrey  v. 
Chadupelly  it  was  held  fgj,  that  a  fecond  mort- 
gagee  might  redeenl  the  firft,  after  a  decree  ob- 
tained by  him  to  foreclofe,  although  the  firft 

(ej  Grefwold  <t'.  Marfliam«  2  Chan.  Ca.  170.  Sufra* 
is)  >  Vera,  ^1.  £/  wV/.  Morret  v.  Wcftcrnc.  Supra. 

mortgagee 
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mort^igee  had  no  notice  of  the  Iccond  mort- 
gage^ before  the  decree* 

But  the  iirft  mortgagee  (hall  be  allowed  all 
his  expences  out  of  pocket. 

Thus,  where  Z.,  a  fecond  mortgagee  {k)y 
came  to  redeem  Hy  who  had  been  at  gieat 
expences  in  law-fuits  to  foredoie  the  mortgagor, 
and  otherwife,  in  relation  to  the  eftate;  the 
Court  ordered,  that  his  cods  Ihoiild  not  be 
taxed,  as  in  an  adverfe  fuit,  but  that  he  (hould 
be  allowed  all  his  coils  and  expences,  as  was 
done  in  the  cafe  of  a  folicitor,  who  laid  out  and 
difburfed  money  for  his  client  i  and  farther, 
that  the  profits  of  the  eftate  in  queilion  Siould 
be  applied,  in  the  firft  place,  to  pay  and  iatisfy 
whal  was  due  for  fuch  cods,  charges,  and  dif- 
burfements,  before  it  was  applied  to  £nk  the 
principal  -,  for  that  it  was  not  reafonabie  he 
fliould  wait  for  it,  and  be  allowed  it  only  on 
the  foot  of  the  account  (fis  had  been  ufually 
done)  Whereby  he  might  lofe  the  intereft  there- 
of, for  ten  or  more  years  together. 

And  a  decree  to  foreclofe,  though  made  abr 

(A)  Lomax^v.  Hide,  2  Venu  185. 

folate. 
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folute,  figned  and  inrolled>  is  no  plea  to  a  fuit  to 
redeem,  if  furreptitiouily  procured  fij. 

Thiis,  where  a  plaintifT  brought  a  bill  to  re^ 
deem,  fetting  forth,  that  his  late  father  being 
feifed  in  fee  of  lands  in  P  of  50/.  per  annum^ 
made  a  mortgage  thereof  to  /  S,  and  that  Che 
defendant  defired  the  plaintiff's  father  would 
confent,  that  this  mortgage  (hould  be  afligned 
lo  the  defendant,  who  would  help  the  pkintifTs 
father  to  a  place,  and  be  willing  to  take  his  in* 
tereft  out  of  the  profits  of  the  place;  that 
thereupon  this  mortgage  was,  by  the  plaintiff's 
lather's  confent,  affigned  to  the  defendant,  who 
never  helped  the  plaint iiTs  &ther  to  any  place; 
but  inftead  thereof,  the  defendant,  the  next 
term  after  the  mortgage  was  forfeited,  brought 
an  ejedment  againfl  the  plaintiff's  &ther,  and 
turned  him  out  of  poffeflion ;  and  the  term  next 
following,  the  defendant  brought  a  bill  againft  ^ 
the  plaintiff's  father,  who  put  in  an  anfwer  to 
the  bill,  and  then  the  defendant  got  a  commoii 
bailiff,  one  of  a  fcandaious  chara^er,  to  make 
an  affidavit,  that  the  plaintiff's  father  had  left 
his  habitation,  and  (as  he  believed  and  was 
credibly  informed)  was  gone  beyond  fea ;  upon 

id)  Lloyd  V.  Manfell,  1^  P.  Will.  74. 

which 
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which  affidavit  the  now  defendant  got  anorder^ 
that  fervice  of  the  then  defendant's  clerk  in 
Court  might  be  good  fervice;  whereas  the 
piaintiflTs  father  was  then  living,  and  publicly 
aq)peared  in  the  next  county  with  his  wife's  re- 
lations ;  but  upon  this  falfe  affidavit,  and  ordct 
lAade  thereupon,  the  caufe  was  heard  ex  paries 
and  the  report  made  ex  parte,  and  confirmed 
abfolutely;  by  which  hieans  the  plaintiflTs 
&ther  became  abfolutely  foreclofedi  although 
the  eftate  was  of  much  greater  value  than  the 
mortgage* 

The  defendant  pleaded  this  decree  and  re- 
port {k\  and  both  made  abfolute,  figned  and 
inroUe^i'  Et  per  curiantj  all  theie  circum- 
ftances  of  fraud  ought  to  be  anfwered  >  whidi 
the  defendant  has  been  fo  far  from  doing,  that 
he  only  pleads  that  decree  and  report  as  a  bar, 
which  the  plaintiff  feeks  to  (et  afide ;  and  the 
decree  being  (igned  and  inroUed,  the  plaintiff 
has  no  other  remedy ;  and  if  thefe  matters  of 
fraud  laid  in  the  biU  are  true,  it  is  mofl  reafcm- 
abje  that  the  decree  fhould  be  fet  afide,  and 
the  plea  was  over-ruled. 

It  was  objected,  in  the  above  cafe,  that  ac- 

9 

{Jk)  Lloyd  -V.  Manfdl,  2  >.  WUl.  74. 
5  cording 
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cording  to  the  rule  then  laid  down,  a  decree 
might  be  fet  afide  by  an  original  bill  {m) ;  but  the 
Court  replied,  that  fuch  a  grofs  fraud 'a$  this, 
was  an  abufe  6i  the  Court,  and  fufficient  to  fet 
any  decree  afide. 

The  time  for  payment,  limited  on  a  decrA 
for  foredofure,  may  be  renewed  feveral  times, 
upon  fpecial  circumdances* 

Thus,  wher^  a  decree  for  foredofure  was 
made,  and  fix  months  time  given  thereby  tot 
redeeming,  according  to  the  ufual  form  of  thole 
decrees  (« ) ;  the  fix  months  being  near  ez^ 
piring,  the  mortgagor  obtained  an  order  foy 
enlarging  the  (ame  for  fix  monthi  mofe«  After 
this,  he  produced  another  order  for  enlarging 
tise  time  £x  mondis  farther,  but  it  wa)s  made 
part  of  that  orders  that  he  (houkl  fign  the 
Regifter's  book,  and  thereby  i^iee  not  to  a& 
for  a  further  ^  enlargement  ,  He  figned  the 
Regifter*s  book  for  that  purpofe' accordingly^ 
Notwithftanding  which,  on  a  farther  motion, 
that  the  time  might  be  enlarged  fix  months 
mom  uppn  this  cixcumftance,  that  the  ^£kate 

'  (m)  Lloyd  V.  Manfell,  2  P.  Will.  74I 
{n)  Anonymous,  'Barnard    Rep.  221.    Sc.   z  Eq.  C^ 

Abr,  605-.  jy.       • 
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was  of  greater  value  than  the  incumbnmce 
upon  it  amounted  to^  the  Lord  Chancellor  was 
of  ophiion>  that,  upon  that  ground,  the  mo- 
tion  was  reafonable ;  but  made  it  part  of  his 
order,  that  this  lad:  time  fhould  be  peremp- 
tory. 

And  where  it  appeared  that,  notwithftand* 
ing  a  continued  endeavour,  on  the  part  of  the 
mortgagor,  to  fell  the  lands  mortgaged,  and 
pay  what  was  due,  he  was  prevented  by  in- 
evitable neceffity,  and  no  wilful  default  could 
be  alledged  in  him,  as  where  a  rebellion  was 
fubiifling  {o)  ;  the  Court  enlarged  the  tune^  as 
to  the  performance  of  fuch  a  decree,  notwith'- 
Jtanding  it  had  beenfigned  and  inroUed. 

A  decree  for  foredofure  will  not  be  opened 
in  favour  of  a  mere  volunteer  fp)  ;  for  a  mort- 
gageq  is  a  purchafer,  and  fo  hath  equal  equity 
with  a  volunteer,  and  an  abfblute  efUte,  in 
law,  by  the  foredofure* 

It  has  been  obferved,  that  in  fFelck  most- 
gages,    where,   by  fpecial  agreement,    profits 

(o)  I  Ch.  Ca.  63,  4*  Cocker  n;,  Beavit«  1  Rep.  Cli.  2S5* 
Ifmoord.a^.  Claypool,  i  .Ch.  Rep.  139. 

Cf)  Rofcanrick  <v.  Barton^  /u^a.  Sc»  i  Eq.  Ca.  Abs^ 

317.  4- 
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iare  to  be  iet  againfl  iiiteieft^  there  can  be  ha 
foreclosure;  but  on  tendering  principal  and 
intereft,  the  mortg^or  may  come  into  Chan- 
■  eery  for  a  redeiiiption  at  any  time(5f).  The 
'£  teafon  is,  becaufe^  in  fuch  cafes,  there  is  nothing 
for  the  rule  laid  down  by  the  Court  in  analogy 
to  the  ftatute  of  limitations^  to.  operate  upon, 
for  there  is  no  forfeiture^  and  it  is  on  forfeiture 
that  the  rule  begins  to  attach;  And  though^ 
in  fuch  cafe^  the  mortgs^ee  becomes  in  the 
nature  of  a  perpetual  bailiff  to  the  mortgagor, 
which  is  an  additional  ohje&ion  to  opening 
long  accounts,  yet  that  does  not  hold,  where 
the  naortgagee  voluntarily  takes  the  eftate  fub- 
jeft  tQ  a  perpetual  account,  becaufe  he  ought 
liot  to  be  relieved  from  his  own  contract  and 
agreement* 

A  foreclofure,  obtained  by  a  firf):  mortgagee 
againft  a  fecond  diortgagee,  will  be  opened  in 
favour  of  fuch  fecond  mortgagee,  if  the  land 
be  afterwards  devifed  by  the  firjl  mortgagee  to 
the  mortgagor  i  for  although  the  fecond  mort- 
gagee, having  accepted  the  lands  already  mort- 
gaged for  his  fecuritys  mud  hold  them,  fubje<fl 
to.  the  fame   conditions^    to  which   they  are 

{jj  1  Vcz.  406.  Howel  iv.  Price,  ^^a. 
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liable  in  the  hands  of  the  mortgagor  (he  beii^ 
adile  to  convey  only  what  he  has,  which  is  an 
efUte  fubjed  to  foredofiire,  unkfs  redeemed 
dther  by  him,  or  thofe  chdnung  under  him)  ^ 
yet  as  between  ^be  mortgagor  and  mortgagee, 
the  debt  continuing  due,  and  the  charge  on 
the  eftate  valid,  it  is  capable  cf  re-attaching 
upon  the  lands,  if  they  come  again  into  the 
hands  of  the  mortgagor,  or  thofe  of  a  fubfe- 
qoent  claimant  under  him ;  and  the  mortgage 
deed  may  be  made  ufe  of,  as  a  kin(|  of  eqoita^ 
ble  efloppel,  to  any  plea  the  mortgagor  may 
put  in,  in  anfwer  to  this  ckum«  It  in  fbme 
degree  refembles  the  cafe,  where  a  man  makes 
a  leafe,  by  indenture,  of  />,  in  which  he  has 
BO  intereft,  and  then  pnrchafes  2>  in  fee,  aad 
afterwards  baigains  and  fells  it  to  ^  and  hi^ 
heirs  (r)  j  in  which  cafe,  A  will  be  fubjed  to 
the  leafe  {s).  So,  where  a  trad  is  broken,  and 
then  fomethin^  done  which  is  a  full  bar  to  the 
cejtui  que  trufty  yet  the  land  coming  after^ 
wards  to  the  truftee*s  hands,  he  will  be  decreed 
to  convey  to  the  cefiui  que  trufi. 

Thus,  where  there  was  a  firfl  and  fec<Mid 
mortgage  made « of  the  fame  eftate,  the  firft 

(r)  Salk.  rjh. 

(s)  Lord  Caimore's  caft,  cited  i  Vem;  i^%. 
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Mortgagee  brought  a  bill  againft  the  fecondt 
to  compel  him  to  redeeni  or  to  bo  foreclofed^ 
and  foreclofed  hiih  accordin^y  {i)  i  afterwards^ 
the  firfi:  mor^agee,  by  hi$  will,  devifed  th^ 
fame  jpremifes  to  the  mdrt|agori  wheieupoii 
the  fecond  mortgagee  brought  a  new  bill,  tQ 
fet  afide  the  Hrft  mortgage^  and  to  be  let  int0 
a  fatis&Aioii  of  his  money ;  to  which  the  de** 
Fendant  pleaded  the  former  fuit,  and  decif^ 
bf  foitclofure :  but  the  Court  ordered  the  de* 
fendant  to  anfwer  the  bill; 

A  mortgagee  may,  aftef  a  foreclofurQ  pro- 
ceed on  his  bond  or  other  collateral  fecu« 
rities* 

Thusj  where  E  made  d  nlbrtgagc  of  lome 
iealehold  eftates  to  J?  for  izool.  and  sfter* 
wards  (old  the  premifes  to  W  for  i^ooL  W 
jpaid  off  parts  of  this  mortgage-money  at  dif^ 
'ferent  periods,  and  died(tt).  His  nephew 
afterwards  paid  off  a  farther  fum.  Then  A 
Hied  his  bill  againil  the  reprefentativa  of  W^ 
to  foreclofe  the  equity  of  redemption,  and  ob« 
tained  a  decree  for  that  pupofe^  which  became 

(/)  Cook  <p.  Sadler,  2  Vmi,  235. 

C«)  Tooke  V.  Hartley^  %  Bro.  Chan.  Rep;  ixi^ 
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abfolute.    Then  R  got  into  pofleifion.     The 
value  of  the  premifes  not  being  equal  to  the 
mortg^e-money,   IPs  executors    put  up  the 
eflate  to  faie  by  public  au6i:ion,  but  no  fum 
being  bid  equal,  in  their  opinion^  to  the  value, 
the  pftates  were  bought  in  by  a  truftee  for 
them,  at  400/.     Notice  of  the  day  and  time 
of  fale  had  been  fent  to  Z>,  who  was  the  exe- 
cutor of  £•     Then  the  executors  of  R  brought 
an  adion  againft  the  executors  of  £,  on  the 
bond  for  the  remainder  of  the  mortgage-money 
unfatisfied  by  the  fale  of  the  e(bate,  and  ob- 
tained a  judgment  at  law.    Then  the  executors 
of  E  filed  a  bill,  praying  an  injundion,  and 
that  the  bond  might  be  delivered  up  to  be 
cancelled }  infixing  that  the  mortgagee  having 
foreclofed  the  equity  of  redemption,  and  taken 
the  pledge,   had  made  his  election,    and  re- 
linquifhed  his  right  to  a  perfbnal  remedy.    But 
it  was  anfwered,    that  the    executors  of  tlie 
mortgagee  were  certainly  entitled  to  proceed 
upon  the  bond  for  what  the  pledge  proved 
deficient  to  pay.     And  the  Chancellor  was  ol 
Dpiniou  with  thofe  who  fuppprted  the  adjon^ 
that  they  had  a  right  to  proceed  at  law. 

But  in  fuch  cafe  it  is  prudent  to  give  the 
mortgagor  notice  of  the  day  and  time  of  fale, 

fo 
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fo  that  he  may  prevent  it  if  he  plcafe,  by  ra- 
deeming ;  and  tliat  mode  of  proceeding  will  be 
an  anfwer  to  any  objeftion,  or  the  foundation 
of  fraud  in  tranfadting  the  fale. 

But,  if  the  mortgagee^  after  having  obtained 
a  decree  to  foreclofe,  take  out  process  upon 
any  counter-fecurity,  witji  intent  to  recover  his 
mortgage-money,  this  amounts  to  a  waiver  (x). 
As  if  a  mortgagee,  after  having  got  a  decree 
to  foreclofe,  which  is  figned  and  inroUed,  bring 
an  a(%ion  of  debt  on  the  bond  given  at  thfs 
fame  time,  for  payment  of  the  money  and 
performance  of  the  covenants  in  the  mortgage- 
deed  ;  fuch  a£kion  will  open  the  fpreclofure, 
and  let  in  the  equity  of  redemption  of  the 
mortgagor.  For  though  the  Court  will,  in  its 
difcretion,  after  a  reafonable  time,  allow  the 
mortgagee  to  take  the  benefit  of  the  condition, 
annexed  to  his  eftate ;  yet,  as  this  is  requiring 
to  have  ftridb  law,  and  often  attended  with 
actual  injuftice,  and  the  payment  of  the  money 
is  the  eflence  of  the  contraA,  and  efTedts  fub- 
ilantial  right  between  the  parties,  the  Court  is 
wilhng  to  feize  any  opportunity,  cither  of  an 
aAual  or  implied  coofent  of  the  mortgagee  to 

{tej  Daihwood  f;.  Blythway,  1  Eq»  Ca.  Abr.  317.  3. 
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open  the  feTtddfure,  and  let  ^9  the  mortg^^oiF 
to  redeein» 

But  a  bill  of  revivor,  and  Aippleoiental  bill^ 
will  be  no  waiver  of  a  decree  to  fbreclofe  fyj. 
Thus,  where,  in  1717,  a  bill  was  brought  to 
ledeem,    or   b|e    foieclc^ed  ^    a^d    Ukemfe  a 
orofs  bill  to  redeem,   x>n  which   there  was  a 
dectee  to  be  let  in,  on  payment  of  principal, 
intereft,  and  cofts,   or  elfe  to  be  foreclofed ; 
the  mortgagor  diedj  and  the  account  being; 
taken,  the  plaintiff,  finding  the  eftate  infuffin 
pent,  brought  a  new  ImII  of  revivor^  and  partly 
a  fupplemental  biU,  both  to  review  the  former 
decree  and  proceedings,  a^  likewife  to  have 
an  account  of  the  afiets  of  the  defendant,  the 
mortg^or,   and  thereout  to  have  fatisfiiftk)Q 
4k>T  a  bond,  which  was  given,  as  a  collatecd 
fecurity,  with  the  mortgage.     The  defendanti^ 
who  was  the  executor  of  the  mortgagor,  pleaded 
the  former  decree,  in  bar;  infifting,  that  the. 
plaintiff  had  ek£ted  his  fatisfadbion^  and  had 
-pot  fo  much  as  fuggefted,  that  it  was  defid^ntj^ 
(6  that  it  did  not  appear,  but  that  he  might 
receive  a  double  fatib&ftion  for  his  debt ;  and 
that  it  was  plain  he  had  not  waived  the  mort- 


f»  Birch's  ^e»  Oitb.  Rep.  E^.  1*6^ 
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gage  by  ^s  bill  of  revivor.  The  plaifitiff*  in- 
£fted,  that  it  was  thfi  pra^ice  (^  the.Cpurt, 
that  t^ing  out  of  procefs,  or  tpaking  tife  of 
any  counter-fecurity,  was,  in  itfelf,  a  waiver 
of  tbefojceclofuie^  aod  that  a  joiortg^ee  had 
Always  his  elediooi  to  waive,  and  <^n  the 
foreclofuce,  dod  to  have  recourfe  to  Ixis  bond 
mid  covenant,  if  he  thought  proper.  B^t  the 
Cotart  was  of  opunion  that  tht  plaintiff,  by  his 
tievivor,  had .  not  waived  the  m<»rtgage,  or  fo 
jnuch  as  fiiggefted  .a  -deficlencyi  and  the  plifi 
was  .directed  to  ftand  for  921  anfwer,  witbput 
liberty  to  except. 

Except  in  the  inftances  already  ooentionedy 
I  do  not  find  that  any  rules  have  been,  nor, 
do  I  apprehend,  any  can.be  laid  down  by 
Courts  of  Equity,  as  to  the  exercife  of  their 
jurifdiction  in  openipg  foreclofures,  either  with 
r^fpect  to  the  time,  which  fiiall  be  confidered 
as  a  bar,  or  to  the  particular  circuoiftances, 
which  will  entitle  a  fuitor  to  this  inteipofition 
of  the  Court ;  for  cafes  of  this  fort  embrace 
fuch  a  variety  of  confiderations,  and  are  fre- 
quently fo  complicated  in  their  j^ature,  that 
each  depends,  in  a  great  degree,  upon  its  own 
combined  circumftances ;  and  may  be  rather 
confidered,  as  an  inftance  of  the  faft,  that  the 
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Courts  will  interfere  to  ot)en  a  foreclbfure,  thiut 
as  a  general  rule,  as  to  the  circumfknces  iq 
which  relief  will  be  given,   - 

Thus,  a  decree  of  ^fo^edofure  was  (^)ened, 
after  fixteen  years,  wher^  the  bill  was  againft 
a  mortgagee,  who  had  bbtiined-  his  fecurity, 
part  by  original  mortgage,  and'  part  by  affigA- 
ment,  procured  under  colatr  of-  hemg  a 
friend' to,  the  mortgagor ;  'buti  in  truth,  with 
^a  view  to  get  him  into -his  power,  that  the 
-mortgagee  might,  upon  his  own  terms,  pur- 
chafe  his  eilate,  which  was  wbtth  three  times 
as  much  as  the  money  that  had  been  advanced 
thereupon («).  -       -  -     •• 

But  where  the  mortgagee,  in  1711,  entered 
into  poffefsion,  upon  a  ftjreeloftire  made  abfo- 
lute  by  confent,  and,  confidering  himfelf  as 
having  an  abfolute  eftate  in  the  mortgaged 
premifes,  by  virtue  of  the  decree,  proceeded 
to  make  improvements  thereon,  by  pulling 
dowh  buildings  that  were  ruinous  j  the  mort- 
gagor, fix  years  after,  in  17 17,  moved  the 
Court  fojr  farther  tiine  to  redeem ;  and  it  was 

(«)  Burgh  v.  Langton,- 15  Vtn.  Abr.  476.    p.  1.  % 
2  Eq«  Csu  Abr.  609.  5.  2  Brown's  Ca.  Pari-  544. 
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lb  orders  upon  terms  (a).  But  this,  and 
Several  other  orders  grafted  thenpupon,  fimilar 
in  their  nature^  were  reverfed*,  'on  appeal  to 
the  Houfe  of  Lords,  upod .  the  grounds,  that 
it  was  not  confident  with  the  pradice  of  Courts 
of  Equity,  or  warranted  by  precedents,  to  en- 
la!i^e  the  time  for  redemptioni  after  the  mort* 
g^gor's^  acqxiiefcence  for  ipc  years,  under  a 
foreclofure,  by  his  own  canfent}  efpecially, 
after  an  alteration  had  been  made  in  the  eftate^ 
either  by  puUing  down  the  buildings^  enlaig* 
ing  them, .  or  otherwife ;  that  the  appellant  had 
been  two  ye^rs  in  poifefsion,  before  he  began 
alterations  on  the  eftate,  when  he  might  look 
upon  it  as  his  own,  Jiaving  fuch  a  title  as 
would  fati^y  a  purthafer }  and  that  the  iBone/» 
reported  due  to  the  appellant,  amounted  to.a? 
much  as  the  clear  rent,  at  fifty-^ight  years 
purchafe,  excluiive  of  fubfequent  intereft  and 
cofts  that  would  incvff^  if  the  litigation  were 
fuffered  tb  proceed, 

In  the  laft  ^afe,  the  mortg^^r  urged,  the 
^ippellant's  acquielcing  at  firfl  in  the  order 
made  in  1 7 1 7»  in  the  eitamining  witnefles,  and 

{a)  (ant.  *v.  Crirpe*  #t^r.  ^Bro.Parl,  Ca.  iii.  2|^[« 
(^a.  Abr.  599.  Ca.  21.  Vliu  toL  15.  p.  467.  Ca.  i6, 
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not  oppofing  Ihe  Ad^fequent  oideis  for  enlaig'- 
ing  the  ttinc^  a$  amounting  to  an  admiflioo» 
that  thofe  orderf  were  juft,  and  that  the  eftate 
in  qucftion  was  ftill  redeenuthie. 

S09  in  the  cafe  of  JFicka(fe,  executor  of 
Wichalfe  v^  Shorty  neither  over-value  in  the 
«ftate,  or  even  a  parol  agreement  to  cedeem» 
^eie  held  hy  Lord  Cawper  or  Lord  Harcmirtj 
Chancellors,  to  be  fufficient  reafons  to  apta  a 
ibreclofure  afiber  twenty  years  (6) ,  and  their  de- 
cree was  afterwards  confirmed  on  i^peal  to  the 
Houfe  gf  Locd6« 

In  that  cafe  W^  theplatntiirs  late  hufbaad, 
having  mortgaged  J)  is  eftate  at  A  to  feveial 
perfoQs»  and  the  mot^gsgees  pceffii^  for  their 
moneys  the  4t&ndant  ^S^  was  prevailed  on  to 
advance  loaoi.  for  difcttarg^  thofe  incum* 
forances;  and,  acoondiogly,  the  former 'mort- 
gages were  affigned  to  him  |iy  deed»  dated  the 
29th  of  September^  1 69 1  •  He  afterwards  ad- 
^nced  toT^a  iiirther  &m  of  joot  on  the  3d 

•      « 

{b)  Wichalfe 'Bxecotor  of  WidmHc  'v.  Shert,  Browo't 
Ca,  Pari.  414.  %  Eq.  Ca.  Abr.  177.  PI.  i  Via.  vol.  7.  p. 
^90.  Ca.  15.  vol,  15,  p.  478.  «Ca.  2« 
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pf  December^  1691 ;   (b  tliat  the  eftate  theti 
ftood  mortg^d  to  hkn  for  1^00/,  and  intereft, 

Nicithcr  principal  or  intereft  being  paid  at 
the  time  limited  by  the  mortgage,  or  for  above 
two  years  afterwards,  S^  in  1694,  eichibited 
his  bill  againft  W^  in  order  to  foreclofcj  to 
which  bill,  W  put  in  an  anfwer,  admitting  the 
X50O/.  and  intereft  to  remain  due,  and  offering 
%o  pay  the  fame^i  at  fuch  time  as  the  Court  . 
(hoxild  appoint ;  but  defiring  a  realbnable  time 
to  feU  )us  ef^t?  for  that  purpofe^ 

On  th^  iQth  of  /2(fy,  1695,  ^^^  caufe  was 
heard  i  and  a  reference  was  made  to  a  Mafter 
\o  compute  the  fum  due,  ^c.'and,  on  pay* 
ment  thereof  by  JT,  at  or  before  Lady^dajf^ 
then  next,  he  was.  to  have  a  re-conveyance 
from  the  plaintiff;  but,  in  default  thereof,  to 
ijtand  foreclofed;  and  it  was  decreed,  by  con^ 
£bnt,  that  if,  in  the  mean  time»  W  could  pro- 
cure a  purchafer  fo?r  the  ?ftate^  S  fiiould  join 
in  a  fale  thereof. 

The  tindc  for  payment,  appointed  by  the 
Mafter,  which  was  th^  29th  of  Augujty  1696^ 
vas  afterwards  enlarged  to  the  24th  of  July^ 
X^fjt  when^^  the  money  not  being  paid,  nor 

any 
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any  purchafer  of  the  eftate  procured^  the  de« 
crce  of  foreclofure  was,  on  that  day,  made 
abfolute,  and,  it  being  afterwards  duly  figned 
and  inrolled,  S  was  put  in  pofleiSon  of  the 
mort^ged  eftate. 

The  mortgagCMT  lived  above  eigbt  years  af- 
terwards, but  never  attempted  to  open  the  fore- 
clofure, or  to  difturb  S  in  his  pofiellion^  yet 
b^,  nevertbelefs,  took  upon  him  to  deviie  this 
eftate  to  his  wife;  who,  in  Hilary  term,  1708, 
about  three  years  after  her  hufhaod's  death, 
exhibited  her  bill  in  the  Court  of  Chancery 
againft  Sj  praying  an  account  of  the  rents  and 
profits  of  the  premifes,  and  to  be  let  into  a 
ledemption  of  the  eftate  upon  a  fuggeftioa 
that  the  former  decree  and  proceedings  had  been 
obtained  by  collufion. 

To  fo  much  of  this^  bill  as  fought  to  lay 
open  the  foreclofure,  the  defendant  pleaded  the 
enrolled  decree,  and  bis  pofleffion  under  the 
fame  in  bar;  and,  by  his  anfwer,  denied  any 
coUufion  in  obtaining  that  decree.  And  upon 
arguing  this  plea  before  Lord  Chancellor  Cauh 
peVf  it  was  allowed. 
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^ut  the  plaihtiiT  having  replied,  and  wit- 
nefles  being  examined^  the  caufe  was  heard 
before  Lord  Chancellor  Harconrtj  in  Aprily 
1714;  when  his  Lordfiiip  declared,  that  the 
defendant  had  fiilly  proved  his  plea,  and  there- 
fore difmifled  the  bill  with  coils ;  which  decree 
of  difmiffion  was  afterwards  affirmed,  on  appeal 
to  the  Houie  of  Lords. 

It  appears,  both  from  the  reafons  fuggefted 
by  the  parties  to  the  appeal  to  the  Houfe  of 
Lords,  and  by  the  report  of  this  cafe  (c), 
that  the  plaintiff,  in  the  original  fuit,  did  not 
reft  folely  upon  the  ground  of  fraud  and  col* 
lufion,  in  the  original  decree  for  foreclofure, 
but  alfo  relied  upon  frequent  promifes  made, 
fubfequent  to  the  decree,  by  the .  mortgagee  to 
the  mortgagor,  to  be  accountable  for  the  rents^ 
and  to  re-convey  on  the  re-payment  of  his 
money,  and  likewife  upon  the.  value  of  the 
eftate,  which  was  coniiderably  more  tfaai^  what 
was  due  to  the  refpondent.  But  Lord  Ilar-^ 
courtj  in  giving  his  opinion,  faid,  that  the 
plaintiff  came  too  late ;  for  that  he  knew  no 
inftance  where  a  man  had  been  let  in  to  re- 
deem,  by  a  new  bill,  after  a  decree  of  fore- 
cilofurc  figned  and  iorolled,    upon   any  parol 


(c)  z  £q,  Ca.  Abn  177.  i  in  note. 
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<gitement  or  dcdanition,  or  by  redjbn  qf  ai^ 
cver^alue  of  the  eftatei  fuch  apra&u:e  would 
be  of  daogerous  Gonfequence^  and  (hake  ibun* 
daxtce  of  titles^ 

But  it  is  obfenrabk^  oh  the  priac]t»I  a&\ 
that  the  mortgagor  himfslf  had  acquiefced^ 
during  his  life-time,  under  the  decree;  and 
that  the  plaintifi^s  claim  was  that  of  ii  volun« 
tary  devifee  of  an  equity  of  redemption,  which 
had  been  duly  and  r^ularly  foreclofed^  near 
feventeen  years  before  t  fbrperiiaps  a  difS^ience 
would  be  made  if  the  application  came  eariy^ 
and  was  from  the  mortgagor  himfdf ;  efped^y^ 
if  all  things  were  in  jtatu  gUo,  and  no  injury 
would  sefult  to  the  mortgagee  fix>m  ezpences 
ii\curred  in  repairs,  improlrements^  or  other* 
ynfjtt  aSf  in  fuch  cafe^  although  the  mort-^ 
gagee  hath  the  leg^l  title,  yet  the  mortgagor 
ieems  to  have  the  greater  equity.  Befide^  as 
the  original  intention  of  the  parties  Was  a  loani 
not  a  purchafe,  no  injuftice  would  be  done  hf 
fpying  the  mortgagor  time  to  redeem,  upod 
making  full  fatisBidion  to  the  morH^igee. 

Such  a  diftin&ion  feettis  to  be  warranted  (n^ 
hf  the  obfervation  of  the  Court  in  the  cafe 

UO  1  Gh.  Ca«  %zo.  Si^m. 

of 
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• 

of  Rofcarrick  'O.  Barton  ;  in  which^  redemp* 
tiod  was  denied  to  a  remiunder''man  after  twenty 
years  ^  but  the  Lord  Keeper  faid,  that  Be  made 
a  great  difference  between  parties  that  came  to 
redeem^  who  were  no  parties  to  the  mortgage^ 
and  thofe  that  were. 

The  mortgagee  calling  it  a  debt,  in  his  will^ 
to  a  collateral  purpofe  only,  will  not  alter  th« 
nature  of  the  eftate  the  mortgagee  hath  in  the 
premifes^  after  a  fbreclofure  made  abfolute,  and 
many  years  pofleffion  by  the  mortgagee* 

,  Thus,  where  Charles  Stutevilk  (e)y  1674, 
1675,  1677,  and  1678,  made  feveral  mort« 
gages  of  his  eftates,  in  the  county  of  S^  to  Sir 
Francis  North,  for  fecuring  feveral  fums  of 
money,  amounting  in  the  whole  to  2300/.  > 
and,  in  (682,  Sir  Francis  North,  in  confider^ 
«tion  of  2386/.  5^.  paid  to  him  by  Lady  Glen- 
ham^  affigned  overall  his  fecurities,  upon,  this 
eftate,  to  her  and  her  truftees.  Lady  Glenhamf 
having  another  demand  upoA  StuteviUe,  of 
8oo/.  (he,  in  Eajier  Term,  1^82,  exhibited 
lier  bill  in  Chancery,  praying,  that  he  might 

(r)  Tooke  ^.  ISUbop  of  Blf ,  ft  af.  Bfowa't  Pari.  Qu 
119.  Vinov  voL  15.  p.  476.  (Tote  to  C».  i.  2  fiq.  Ca« 
Abt.  6og.  Ca.  I. 
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cither  pay  her  both  thoie  debts,  with  intereft 
and  cofby  or  be  fcrrecloied  of  his  equity  of 
itdenlption.  The  caufe  being  heard  in  Eqfier 
Terniy  1 683,  the  defendant  was  decreed  to  pay 
both  debts^  with  intereft  and  cofts^  by  a  li- 
mited time;  and,  in  default  thereof^  that  he 
Ihould  be  foreclofed ;  but,  he  neglecting  (b  to 
do,  the  foredofure  was  afterwards  made  abfo^ 
lute^  and  th^  decree  inroUed* 

In  May  J  1684,  Lady  Glenham  ajQigned  this 
decree,  and  all  her  intereft  therein,  to  Mn 
Juftice  Dolben  s  who  being  kept  out  of  pof- 
feiBon,  did.  in  1693,  bring  feveral  ejcdmentSi 
and  thereby  recovered  part  of  the  premifes;  the 
refidue  being  held  by  Mrs.  Stutevilley  the  mo- 
ther of  Charlesy  as  having  an  eftate  for  life 
prior  to  the  mortgages* 

Soon  afterwards,  Juftice  Dolben.  diedy  Bav* 
ing  made  his  will,  and  thereof  conftituted  Sir 
Gilbert  Dolben  fole  executor  and  refiduary  le-^ 
gatee;  but  in  this  will  was  the  following  claufe : 
•*  And,  if  Mr.  Stideville's  debt  be  well  paid^ 
**  as  I  doubt  not  but  it  zvilly  I  order  my  exe- 
^  •*  cutor,  Gilbert  Dolben^  to  pay  the  fum  of 

^^  4800/.  amongft  the  children  of  my  nephew, 
^  John Dolbeiir*    And,  uppn ^calculation^  this 

fum 
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fum  of  4800/.  exaAly  agreed  with  the  money 
decreed  to  be  paid,  with  the  intereft  thereof^ 
from  the  tithe  of  the  decree  to  the  date  of  the 
teftator's  will. 

Upon  the  death  of  Mrs.  Stuteoille,  Sir  Gil- 
bert brought  an  ejedlment,  and  recovered  the 
lands  held  by  her,  ib  that  he  was  in  pdflTeffion 
of  the  whole  eftate. 

in  July^  1 694,  Chafies  Stuteville  exhibited 
his  bill  in  Chancery  againft  Gilbert  Dolbeih 
praying,  that  he  m^t  be  at  liberty  to  redeem^ 
on  payment  of  the  mortgage-money,  and  in« 
terefl ;  but,  to  thi&  bill,  the  defendant  pleaded 
the  former  decree  of  foreclofure,  and  infiftedy 
that  the  pkuntiff  ought  not  to  be  let  in  to  a 
redemption. 

On  the  loth  ofJufy^  i^95»  this  caufe  C2une 
on  to  be  heard  before  the  Lotd  Chancellor 
Sbmers^  when  the  defendant's  plea  was  allowed  a . 
but  his  LordQiip  recommended  an  ^ccommo- 
^dation,  and  accordingly  it  was  ordered,  by  con* 
fent,  that  the  defendant  fhould  be  at  liberty 
to  redeem,  upon  payment  of  principal,  intereft^ 
and  cqfis^  to  b^  computed  by  the  Mailer.  The 
plaintiff,  however,  not  coihplying  with  this  or- 

4  A  der. 
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der,  nor  being  willii^  to  abide  by  this  '}udg- 
ment  of  the  Court  on  the  plea,  moved  for 
leave  to  amend  his  bill ;  -and  this  the  Court 
thought  proper  to  grant,  on  condition  of  his 
giving  his  own  recognizance  not  to  difturb 
Gilbert  Dolben^  or  his  tenants,  or  commit 
waile ;  but  if  he  refufed  to  comply  with  this 
.  condition  in  a  month,  then  his  bill  was  to  be 
difmiffed  with  cofts,  without  farther  motion  $ 
and  Sluteville  not  complying  with  this  ordei;, 
his  bill  was  difmifled  accordingly. 

Sfuteville^  ftill  apprehending  he  had  a  xight 
to  redeem,  by  deed,  dated  the  24th  of  May, 
1700,  fettled  the  premifes  upon  truflees,  in 
truO:  to  fell,  and  pay  Sir  Gilbert  Dolben  and 
all  his  other  creditors ;  and  then,  in  truft  for 
himfclf,  his  heirs,  executors,  Tidminiftrator^ 
and  affigns.  He  alfb  made  his  will,  and  thereby 
devifed  all  his  eflate,  real  and  perfonal,  and 
his  equity  of  redemption  in  the  premifes,  unto 
Catherifie  Tooke^  her  heirs,  executors,  admi- 
niftrators,  and  afligns,  and  Toon  afterwards  died. 

In  December^  1702,  eighteen  years  after  the 
decree  of  fofeclofure.  Sir  Gilbert  Dolben  af- 
ligned  over  all  his  eilate  and  infereft  in  the 
premifes  to  the  bifliop  of  Eli/y  in  confideratioa 

of 
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of  8066/.  who  afterwards  purchafed  of  the  re* 
prefentatives  of  Mrs.  Stuieville,  a  debt  of 
5800/.  due  to  her  for  tlie  arrears  of  her  join- 
ture, and  ibr  which  (he  had  obtained  a  decree, 
whereby  the  whole  flood  charged  with  the 
debt. 

In  Janey  1703,  Catherine  Tooke  exhibited 
her  bill  z^xvA  Sir  Gilbert  and  the  bifliop  of 
FAy^  praying  a  redemption  of  the  premifcs,  on 
the  foot  of  Lady  Glenhavi*s  decree ;  and  that 
(he  might  have  a  re-conveyance,  and  an  ac- 
count of  the  rents  and  profits.  To. this  bill, 
Sir  Gilbert  pleaded  the  decree  of  foreclofure, 
the  bifliop  likewife  pleaded  that  decree,  and 
his  feveral  purchafes  from  Sir  Gilbert^  and  from 
the  reprefentative$  of  Mrs.  Stutcville ;  ami 
upon  arguing  thefe  pleas,  before  the  Lord 
Keeper  Wright^  on  the  21ft  of  Julyj  1704, 
they  were  allowed. 

From  this  order,  the  plaintiff  appealed  ;  in- 
fifting,  principally,  that,  by  Mr.  Juftice  Dot- 
berths  will,  and  the  fubfequent  proceedings,  the 
foreclofure  was  opened;  and  that  nothing  had 
/been  fince  done,  to  bar  the  appellant  of  her 
equity  of  redemption. 

4  A  2  Oil 
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On  the  other  fide  it  was  conteoded,  that  Sit 
William  DolberCs  odling  it  a  debt  ia  his  will« 
to  a  collateral  purpole  only,  could  not  alter 
the  nature  of  the  efiate  he  had  m  the  prenufes, 
toy  more  than  the  calling  a  lea&hold  eftate 
an  eftate  in  fee  fimple,  woiild  hare  converted 
the  leafehold  into  a  freehold ;  that  the  biihop 
fA  Ely  was  a  purchafer  of  the  eftate,  at  a  very 
great  price,  under  a  decree  which  had  been 
figned  and  inrolied  above  twenty  years,  and 
'which  had  been  twice  allowed,  as  a  good  bar 
of  the  redemption  :  and  fo  it  was  held  by  the 
Lords,  and  the  appeal  was  difmified,  and  the 
decree  and  order  affirmed. 

,  Nor  will  a  decree  of  foreclofurc  be  fct  aiide, 
after  twenty  years,  for  matter  of  form  only; 
not  even  although  the  eftate  become  of  con- 
iiderably  more  value  than  the  money,  lent 
thereon:  but  a  demurrer  to  fuch  bill  will  be 
good  (fj. 

If  tenant  in  tail  of  an  eftate  (g)y  fubjed 
to  a  mortgage,  fufFer  a  recovery,  and  fell  part 
thereof,  and  afterwards  the  mortgagee  exhibit 
a  bill  for  foreclofure  or  fale ;  thought  in  law. 


(f)  Jones  V.  Kenrick>  15  Vhu  Abr.  47a.  PI,  iS-- 
%  Brown's  Ca.  Pari.  315 — 2.  £q.  Ca.  Abr«  602.  Ca«  31. 

(g)  KirUuua  v.  Smitliji  i  Yea.  26  (« 

he 
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he  hath  a  right  to  have  all  parts  of  the  eiftate 
liable  to  his  fatisfaAion,  yet  the  equity  is,  that 
the  part  fold  ftould  not  be  meddled  witb» 
unlefs  the  remainder:  be  not  fi^fficienc  for  the 
fatisfaftion  of  the  mortgagee. 

Oh  mortgage  of  a  reverjion^  and  decree  to 
redeem^  inftead  of  the  altematiye,  ^  ,oc  the 
mortgagor  to  be  foreclofedy^  the  Cotirt  dc-' 
creed,  that  the  mortgagee  Jhoxddfell  tofatisfy^ 
the  debt. 

Tfatis  (A),  where  G  being  in  his  life  iieKed  . 
in  fee  in  a  reverfion  of  lands  depending  uponr 
the  life  of  J7.by  deed,  dated  the  25th  N&oetti} 
her^  1 8  Jac.  mortgaged  the  lands  to  A,  and  K: 
and  their  heirs;  afterwards  the  mortgage  be* 
came  forfeited;  when  K  by  deed,  dated  i ft 
Martha  22  Jclc.  releaied  all  his  right,  titlti 
intereft,  claim,  and  demand,  in  .the  lands  unto 
A  and  his  heirs  for  ever.  A  by  his  will,  devifed 
the  faid  premifes  to  L  in  fee.  L  being  a  mer-  , 
chant,  and  his  livelihood  confifting  in  the  re« 
turns  of  money,  and  the  confideration  in  the 
(aid  deed  of  tnortgage  being  340/.  difburfed  in 
iS  Jac.  upon  a  dry  reverfion,  exhibited  a  bill 

m 

(^)  How  V.  Vigures,  1  Ch.  Rep.  33.  Supra. 

« 
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to  oblige  the  heirs  at  law  of  thp  moptgagor 
to  rep^y  the  money,  with  dam^es,  or  dfe  to 
have  the  lands  decreed  to  him,  to  the  end 
that  he  might  fell  thems  and  fo  the  Court 
decreed* 

And  if  a  mortgagor  die,  and  his  perfonal 
eftate  prove  deficient  to  difcharge  the  mort- 
gage, the  mortgagee  may,  On  filing  a  bill  to 
enforce  payment  of  the  money  due,  pray  a 
fale  of  th^  inortgaged  eilate  in  the  firfl  inftance. 

But  in  fuch  cafe  there  is  a  diftindion  trhere 
the  iame  perfon  is  heir  and  alfo  executor,  and 
where  thofe  charaders  are  filled  by  different 
perfons. 

The  two  laft-mentioned  proportions  were 
ffiented  to  by  the  Court  of  Chancery  in  the 
following  cafe : 

S  (/),  deceafed,  mortgaged  the  eftate  in 
queftion  to  D  in  fee,  and  afterwards  died, 
leaving  T  his  brother  and  heir  at  law,  who  alfo 
took  out  letters  of  adminiftratioft.  Then  D 
£led  his  hill  againft  2\  praying  an  account  of 
fhe  principal  and  int^reft  0ue  on  the   mort- 

(/).  Daniel  <v»  Skipwith,  2  Bro*  Rep.  Chan.  155. 

i  gage? 
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gage,  and  alfo  a  falej  and  in  cafe  the  mort- 
gaged ellate  (hould  not  prove  fufiicient  to  pay 
the  principal  and  intereft  due,  that  the  defici- 
ency might  be  made  up  out  of  the  perfonal 
eftate,  and  in  cafe  T  fhould  not  admit  afTets, 
that  there  might  be  an  account  of  the  perfonal 
eftate.  In  the  bill  he  dated  the  bond  and 
mortgage,  and  that  the  perfonal  eftate  was  de^r 
ficient  i  T  hy  his  anfwer  admitted  that  the 
perfonal  eftate  was  very  fmall,  and  would  be 
deficient,  and  the  caule  coming  oa  before  his 
HonoTy  he  ordered  according  to  the  prayer  of 
the  bill.  From  this  decree  the  defendant  ap- 
pealed, becaufe  it  had  not  ordered  an  account 
of  the  perfonal  eftate  in  the  firft  inftance,  or 
that;  fo  much  of  the  eftate  only,  as  fhould  be 
neceffary,  fhould  be  fold.  Sed  per  curiam  ; 
the  decree  is  of  courfe,  the  heir  and  perfonal 
reprefentative  being  the  fanxe  perfoii;  though, 
if  they  had  been  different  perfons,  it  would 
have  been  necefTary  firft  to  Have  an  account  of 
the  perfonal  eftate. 

Where  one  executor  is  a  mortgagor  to  the 
teftator*  the  bill  muft  be  for  fale  not  foreclofurc 

(J) 

(j)  %  Atk.  s$, 
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And  where  the  bill  was  to  foreclpfe,  and  i\\e 
defendant  appeared  (A:),  and  flood  in  contempt 
for  not  anfwenng  to  a  fequeftrationj  and  the 
caufe  came  on  upon  the  fequeftrtitlon,  for  the 
bill  to  be  taken  pro  confeffo^  and  the  council 
for  the  plaintiff  prayed  a  decree  for  1^  (ale  in- 
*  (lead  of  a  foreclofure ;  becaufe  the  fejrurity  was 
defedive^  and  if  they  fhould  a|terwards  foe 
the  defendant  on  his  bond  for  p^prmance  of 
covenants,  that  would  open  the  decree  for 
foreclofure,  and  he  iafifted  that  fuch  decrees 
were  pfual.  Qut  his  (lonour  faid,  that  he 
never  had  known  any ;  but  that  where,  the  fe*-. 
curity  was  defedive,  it  was  often  indeed  referred 
to  a  Mafler  to  iet  a  valuation  on  the  eflatei 
and  the  plaintiff  was  to  tajce  it  pro  tanto.  But 
in  this  cafe  he  decreed  a  fale,  becaufe  the  de- 
cree was  that  the  bill  Ihould  be  taken  pi*o  con^ 
fijjo^  and  not  according  to  the  ptayerof  the  bill. 

It  feems  to  have  beert  formerly  doubted  whc^ 
ther,  where  there  is  i  debt  fecured  by  mortgage, 
and  alfo  a  bond  debt  due  from  the  fame  per- 
Ibn,  and  the  mortgagee  exhibits  his  bill  to 
redeem  or  be  foreclofed,  the  mortgagor  may 
redeem  without  difcharging  the  bond  debt,  as^ 
well  as  that  by  mortgage i  but  I  apprehend  this 

{k)  Dafliwobd  v.  Bithazy,  M(^el.  196^ 

doubt 
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doubt  is  totally  removed  by  the  modem  dectfioni 
upon  the  fubjedt  (/)  it  atofe  from,  not  attending 
to  the  diftindioii,  between  an  application  from  ' 
the  mortgagor  to  redeem,  and  one  by  the  mort-* 
gagee  to  foreclofe ;  for  we  are  to  obferve,  that 
the  reafon  on  which  that  opinion  had  prevailed 
in  Courts  of  Equity,  on  application  made  by 
the  mortgagor  to  redeem,  was,  becaufe  he  who  . 
wiflies  to  have  equity  rendered  to  him,  muft 
render  it  to  thofe  s^ainft  whom  he  applies  for  it. 
Thus,  if  a  mortgagor,  ufter  having  forfeited  his 
ellate  in  law  to  the  mortgagee,  by  neglefting  to 
perform  the  condition  to  which  he  had  made  it 
fubjed,  applied  to  equity  to  enable  him  to  re* 
deem,  it  was  thought  jufl,^  that  when  equity  in* 
tcrfered  to  take  from  the  mortgagee  the  efbite, 
which  by  law  was  become  abfolutely  veiled  in 
him,  care  (hould  be  taken*  that  the  mortgagee 
was  not  prejudiced  by  its  interpofition;  which, 
viewing  a  mortgage  as  a  complex  tranfadion, 
and  not  fimply  as  a  debt,  it  would  be,  if  other 
debts  that  he  had  let  the  mortgs^or  tohtrad, 
perhaps,    in   fome   degree,    under  confidence 
that  they   would   be   covered  by  his  former 
fecurijty,   were  left  undifchai^ed.    But  there 
is  no  pretence  for  the  interpofition  of   this 
maxim,   where  a  mortgagee  comes  to  fbre- 
dofej    for  hi$  intention  is  to  (hut  Out  the 


(/)  nj.j/i^0.  397— 4of 
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mortgagor  firom  his  equity,  and  ftriAIy  fa 
^fbrce  his  own  legal  title.  In  fuch  cafe 
di^refoie,  the  mortgagee  eleding  for  himfelf, 
and  chooiing  to  have  a  Arid:  performance  of 
the  CQDtra<5b,  the  only  equity  which  he  is  enti^ 
tied  to  againft  tkie  mortgagor,  feems  to  be,  to 
be  decreed  exaAly  that  which  the  law  would 
give  him,  and'  for  which  he  hath  ftipulated, 
Samely,  the  land^  or  the  mortgage-monej/  only. 

And  it  fecms  to  have  been  fo  determined, 
in  the  cafe  of  SharpnclL  v.  Blake  (?«),  which* 
as  to  the  point  in  queflion^  .was  thus :  B  being 
feifed  in  fee  of  a  copyhold  eftatc  held  of  the 
pianor  of  >  upon  the   5th  of  October^ 

1725,  made  a  conditional  furrender  of  it  to 
the  plaintiff  S  to  fqcure  400/.  and  intereft,  and 
afterwards  borrowed  50/.  of  *S'  upon  bond. 
Then  B,  by  two  furrenders  (the  firft  dated 
26th  Mayy  1733,  the  other  27th  Mai/y  1734) 
mortgaged  his  eftate  to  the  defendant  T  for 
650/.  The  29th  of  Auguftj  1734,  B  be^rame 
a  bankrupt.  Some  time  i|i  October  following, 
5' delivered  eje<3;me|its  againft  the  tenants  to 
get  poiTeflion  of  this  eftate.  Upon  30th  Oc- 
tobevy  the  defendants  T  and  /i,  as  affignees, 
gave  S  notice  that  they  would  pay  him  his 
money  due  upon  the  mortgage,  the  nth  Xo^ 

(«r)  SharpncJI  «y.  JBlalvei  2  Eq.  Ca.  Abr.  603.  34. 
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wmber  following.     Upon  the  6th  November, 
1734^  ^S'not  having  attended  at  the  time  and 
place  appointed  to  receive  his  money,  filed  his 
bill  for  a  foreclofure.     T  brought  a  crofs  bill  to 
redeem  •£*$  mortgage,  upon  payment  of  prin- 
cipal and  intereft:  S,  the  defendant  in  the  crofs 
caufe*  iniiiled  upon  being  paid  the  bond-debt 
of  50/*  as  lent  upon  fecurity  of  the  mortgage  5 
for  that,  at  the  time*  of  lending,  it  was  fo  agreed, 
and. charged  that  T^s  mortgages  were  only  co- 
lourable and  fraudulent,  to  cover  the  eAate  from 
debts.     T  was  B^s  fon-in-law,  and  had  made  no 
proof,  in  the  caufe,  of  the  payment  of  the  pre- 
tended f gnfideration-money  for  the  two  mort=- 
gages;  but  thp  'Lord  Chancellor  held,  that  this 
bond-debt  could  not  poflibly  be  tacked  to  the 
zx)ort^ag|c« 

And  his  Lordfliip,  in  delivering  judgment  up- 
on this  cafe,  obferved,  that  it  had  been  fettled, 
that  a  mortgagee  might  ipfift  upon  being  paid 
a  bond  debt  agaiiijl  the  mortgagor ;  that  the 
cafe  was  ftill  ftronger  againjl  a  fecond  mort- 
gagee or  aflignee  of  a  commiffion  of  bank- 
ruptcy (w)  j  and  that  there  muft  be  an  enquiry 
before  the  Matter,  or  by  direding  an  iffue, 
whether  any  money  was  lent  upon  thefe  mort- 
gages, in  order  to  determine  to  whom  the  equity 

(«)  S^art,  ei  vidf/ufra,  397—494. 
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of  redemption  belonged,  viz.  whether  to  the 
affignees,  or  to  the  plaintiff  in  the  crofs  caufe  in 
his  own  private  right ;  the  decifion,  as  to  tack* 
ing  the  bond  detH,  is  not  reconcileable  to  the 
«A>rervation  made  by  the  Chancellor,  on  any 
other  ground,  than  that  of  S\  being  plaintiff 
in  the  bill  to  foreclofe;  that  feeming  to.be  the 
only  difierence,  in  his  Lordfliip^s  mind,  between 
this  cafe,  and  the  cafe  cited  by  him  as  fettled ; 
the  right  between  the  puifne  mortgagees  and 
the  affignees  remaining  undetermined. 

This  diftinftion,  between  cafes  where  the  ap« 
plication  to  equity  is  made  by  the  mortgagor, 
and  cafes  where  it  moves  from  the  mortgagee, 
is  analogous  to  a  rule  laid  down  on  occafions  not 
very  difCmilar,  namely,  where  equity  is  re- 
quired to  carry  the  debt  beyond  the  penalty  of 
a  bond  (o) ;  for  where  the  plaintiff  came  to  be 
relieved  againft  the  penalty  of  a  bond,  it  was  fo 
decreed,  upon  payment  'of  the  principal,  in* 
tereft,  and  cods,  though  they  exceeded  the 
penalty ;  and  the  decree  was  afErmed  upon  an 
appeal  to  the  Houfe  of  Lords.  So,  where  lands 
were  extended  on  a  ftatute  or  judgment  fpj^  at 

(0)  1  Eq.'Ca.Abr.  92.  lo.    Show.  P.  C.  15. 
(f)  I  £q.  Ca.  Abr.  92.  9.    }  Vera*  350. 
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mttch  lefs  than  the  real  value,  and  the  conufor 
came  into  equity,  to  make  the  conufee  account 
according  to  the  real  value,  he  could  not  be  re- 
lieved without  paying  all  that  was  due  for  prin* 
cipal,  intereft,  and  cofts,  although  they  ex^ 
ceeded  the  penalty;  but  where  the  vendor  of 
lands  entered  into  a  recognizance  of  ioo6/, 
for  quiet  enjoyment,  which  was  forfeited  fgj  j 
though  the  lofs  the  vendee  fuftained  was  much. 

greater  than  the  penalty^  yet,  upon  application 
by  him,  the  Court  would  not  go  beyond  it. 
And  where  a  truflee  of  a  recc^nizance  releafed 
it  (r),  without  any  conlideration,  upon  a  bill 
by  the  cejiui  que  trujl  againft  the  truftee,  th© 
Court  decreed  him  to  pay  the  principal  and  in* 

.  tereft,  fo  as  it  exceeded  not  the  penalty.  And 
even  {s)y  where  a  fettlement  or  devife  was 
made  of  lands  for  payment  of  debts,  and  there 
was  a  bond  debt,  the  intereft  of  which  had  over- 
run  the  penalty;  although  fuch  conveyances 
for  payment  of  debts  are  conftrued  &yourably, 
yet  the  creditor,  on  a  bill  brought  by  him^  was 
reftrained  within  the  amount  of  the  penalty. 
The  reafon  why  this  indulgence  is^given,  on 

(q)  Bidlake  <v.  AroadeU  i  V-^p*  Ch.  95. 
(r)  leroQ  V*  Baih,  i  Vem.  342. 
(f)  AnonymoliSf  i  Salk.  154. 
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spplfcations  by  the  obligor,  and  uniformly  ob- 
jedcd  to,  on  fuit  of  the  obligee,  is  becaufe  the 
obligee  has  chofen  his  own  fecurity,  and  made 
himfelf  judge  what  recompence  he  (hall  have, 
in  cafe  there  be  a  breach  in  performance  of  the 
^^reement  (/) ;  and  therefore  there  is  no  equity 
to  enlarge  or  better  his  fecurity :  but  where  the 
obligee  is  defendant,  he  is  entitled  to  all  that  is 
due,  before  any  equity  can  arife  in  the  obligor. 
So,  in  the  }>rincipal  cafe,  the  mortgagee  having 
contented  himfelf  with  a  bond  for  the  latter 
money  lent,  there  is  no  reafon  to  better  his  fe- 
curity, by  tacking  it  to  the  mortgage,  and  mak- 
ing it  a  lien  on  the  land,  which  he  might  him- 
felf have  done,  had  he  thought  proper,  either 
by  a  new  mertg^e  or  an  indorfement  upon  the 
old  one. 

And,  I  apprehend,  that  the  law  would  be  the 
fame,  although  the  fubfequent  debt  were  by 
judgment  or  recognizance;  for  fuch  creditor 
cannot  be  called  a  purchafer,  nor  does  he  lend 
his  money  upon  the  immediate  view  or  con- 
templation, of  the  coghizor's  real  eftate;  and 
though  the  cognizee  has  thereby  a  lien  upon 
the  land,  yet  that  arifes  from  the  operation  of 


(/)  3  Bacon's  Air.  650. 


law. 


law»  and  not  from  any  fpedfic  ^reement  be> 
Cween  the  {arties ;  and  therefore,  if  the  principle 
before  dated,  17/2;.  that  on  a  bill  to  fbreclo£e» 
the  mortgagor  may  redeem  on  performing  his 
original  contraft,  riis.  by  payment  of  the  mort* 
gi^e-money,  without  having  any  other  tenoa 
put  lipon  him>  be  true^  the  mortgage  will  bs 
left,  as  to  his  judgment,  to  fais  remedy  at- 
law. 

Where  the  mortgagee  brought  his  bill  trf 
foreclofe  the  defendants  («),  if  the  money  was 
not  paid  in  a  reafonable  time,  and  a  decree  was 
made  by  defxult,  and  it  was  prayed  for  the 
plaintifT,  that,  in  cafe  the  defendants  redeemed, 
the  plaintiff  might  be  decreed  not  only  his  colls 
at  law,  of  an  ejedment,  which  he  had  brought 
to  recover  the  pojfTeflion,  UtA  in  the  then  cauie, 
but  likewife  in  a  crofs  caufe  brought  by  the  de- 
fendants, and  then  depending:  The  Malter  of 
the  Rolls  refufed  to  decree  him  the  cofts  of  the 
crofs  caufe,  becaufe  he  could  take  no  notice, 
that  there  was  fuch  a  cauie  depending,  and  the 
plaintiffs  in  that  caufe  might  proceed,  and  pre- 
vail; and  if  they  did  not  go  on,  the  cauie 
^ight  be  iet  down  ad  requifitionem  dtfeud^ntis^ 

\u)  Anon^ous*  Mofel/j  45. 
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and  he  would  have  cofb.    But  the  Council  folt 
the  plaintiff  (aid,  that  the  decree  then  would 
be  only  perfonal,  and  they  ihould  have  no  fe* 
curi^y  for  their  money ,  and  the  plaintiffs  in  that 
cafe  might  be  beggars,  and  iafiiled  they  were 
entitled  to  all  cofb  they  were  put  to  by  this 
(mortgage,  and  quoted  a  cafe  at  law,  which  he 
&id  was  much  ilropger  than  this,  where  the 
Court  would  not  relieve  againft  the  penalty  dEa 
bond,  till  the  obligee  paid  the  cofts  of  the  for- 
IQer  trial,  in  which  the  obligee  had  been  n6n« 
fuited.    But  no  more  was  faid. 


CAP. 
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CAP.  XXII. 

OF  OTHER   MATTERS   RELATING  TO   MORT^ 

OA6ES. 


mm 


Jx  Mortgage  works  a  (cverancc  of  a  jointc:^ 
nzncy* 

Thus  {a)f  where  three  perfons  were  jointly 
interefted  in  the  truft  of  a  term  of  years,  and 
one  of  them  mortgaged  his  third  part;  the 
queHion  was,  whether  the  jointenancy  was  fe- 
veced  in  (iich  cafe  ?  and  it  was  compared  to  the 
cafe  of  a  will^  which»  as  we  have  feen,  is  revoked 
pro  tanto  only  by  a  mortgage.  But  Cowper^ 
Lord  Chancellor,  held,  that  a  jointenancy  was  an 

(«)  York  V.  Stone>  i  Salk.  158.  Sc  i  Qq.  Ca.  Abr.  293.  i . 
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odious  thing  in  equity ;  that  as  to  the  cafe  of  a 
will,  it  might  be  for  the  benefit  of  a  mortgagor 
that  his  will  (hould  not  be  revoked,  but  that  it 
was  to  the  difadvantage  of  the  mortgagor,  who 
died  firft,  that  a  jointenanqr  (hould  continue ; 
becaufe  all  his  efbite  and  intereft  went  from  his 
reprefentatives  to  the  funrivor,  unlefs  it  were 
conftrued  a  feverance. 

In  the  cafe  of  Hajel  and  Tynfey  a  quefliojt 
arofc,  whether  a  mortgs^e  could  pafs  by  gift  by 
parol  (bj  ?  There,  Lady  TyntCy  being  entitled 
to  a  fum  of  I  oooL  fecured  by  mortgage  upon 
a  real  efbite,  taken  in  the  name  of  Frances 
Hales ;  and  being  old,  and  afflided  with  a  dif- 
order,  of  which  flie  died  about  fix  weeks  after- 
wards, delivered  the  deeds  and  writings,  relat- 
ing to  the  mortgage  and  eflate,  to  HaJeU  in 
the  prefence  of  fevend  witnefTes,  one  of  whom 
proved,  that  fhe  made  ufe  of  this  cxpreffion  at 
the  time,  viz.  **  I  deliver  this  as  my  ad  and 
deed."  Proof  was  alfo  read  of  a  declaration  by 
Lady  TyntCj  and  particularly  one  Adderley  dc-  • 
pofed,  that  fubfequent  to  the  delivery  of  the 
deeds.  Lady  Tynte  faid,  fhe  hoped,  that  BaJ/il 
would  be  a  good  g^rl,  for  that  fhe  had  given^ 
her  a  mortgage  of  i  oooL  for  her  own  imme* 

diatc 
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diate  ufe  and  benefit.  On  Lady  Tynie^s  death, 
a  bill  was  filed  by  Hajfel  inter  aliay  to  have  the 
benefit  of  this  gift.  Several  queilions  were 
made.  Firft,  whether  this  was  a  donatio  mortis 
caufa  ?  Secondly,  whether  it  was  a  donatio 
inter  vivos  ?  Thirdly,  whether,  it  being  a  gift 
of  a  mortg^e  upOn  a  real  eflate,  it  could  take 
cffeA,  or  was  not  void  by  the  ftatute  of  frauds 
*  and  perjuries  ?  Lord  Hardwicke  faid, .  that  the 
qucllion  oA  the  ftatute  of  frauds  and  perjuries 
was  of  great  delicacy  and  nicety.  Very  flight 
evidence  of  the  gift  had  been  given  by  one  of 
the  witncffes;  the  other  proved  the  words  made 
ufe  of  at  the  time ;  but  it  was  difficult  to  know 
what  'conftruftion  to  put  upon  them ;  whether 
Lady  Tynte  intended  to  deliver  them  to  the 
plaintiff  to  keep  for  her.  The  proof  of  the 
declarations  feemed  to  clear  up  her  intention* 
As  to  the  queftion,  whether  it  was  donatio 
mortis  cavfa^  it  looked  mor^  like  donatio  inter 
vivos.  But  there  was  fuch  a  fort  of  dofiatio 
mortis  caufa  mentioned  in  the  civil  law  i  but^ 
whether  it  were  the  one  or  the  other,'  the  qUef« 
tion  was,  if  allowable  by  the  ftatute  of  frauds  ? 
Perhaps,  it  would  be  more  fevourable  to  con- 
fider  it  as  donatio  mortis  caufa.  But  it  partool^ 
fomething  of  the  nature  of  a  will. 

4  B  a  No 
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No  cafe  had  been  cited,  but  that  of  Richards 
and  aims  {cj,  which  came  on  in  a  very  difieient 
(hape  from  the  prefent.  It  was  on  a  bill  by 
an  adminiftrator,  to  have  the  deeds  and  writ- 
ings relative  to  a  mortgage  delivered  up,  and 
to  be  redeemed.  Tlie  defendant  iniifted  upon 
a  donatio  morlis  taiifa.  Two  iflues^  were  di« 
reded.  Firft,  whether  the  party  gave  the  de- 
fendant  the  deeds  ?  Secondly,  whether  he  de- 
clared, that  he  forgave  the  debt  ?  Both  the 
iifues  were  found  in  favour  of  the  admioiftratori 
fo  that  it  was  but  a  very  flight  precedent.  What 
had  been  argued  at  the  bar  was  very  true,  that 
the  money  was  the  principal,  and  the  llnd  only 
the  fecurtty ;  and  that  the  money  would  pais 
by  will  not  atteded  according  to  the  fbitute; 
and  yet  here  was  an  intereft  in  land ;  and  it  was 
a  very  couHderable  queftion,  whether  it  could 
pafs  by  parol  ?  His  LordQiip  was  very  un- 
vvilling  to  give  his  opinion  upon  it,,  and  it  was 
not  then  neceflfary,  and  therefore,  at  aU  events, 
he  (hould  referve  the  confideration  of  this  quef- 
tion. 

No  fubfequent  occafion  which  I  have  met 

uithhas  called  for  a  deciiion  of  this  queftion, 

« 

(r)  Fsd.  this  aSe  cktd/ufr^. 
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as  to  the  validity  of  a  parol  gift  of  a  mortgage, 
the  importance  of  which,  when  it  (hall  arife,  is 
fufficiently  evident,  if  we  coniider  how  great  a 
portion  of  the  real  and  perfonal  property  in  this 
kingdom  depends  upon  mortgages.  I  (hall 
therefore  offer  to  the  reader  fome  obfervations 
on  the  fubjeft  of  a  mortgage  of  land  or  flock 
being  difpofed  of  by  gift. 

m 

Among  the  various  methods  of  alienating 
and  acquiring  property  in  things,  recognized 
by  the  common  law  of  Eng/nndy  we  find  that 
by  giftj  which  is  diftinguiOiable  from  other 
modes  o(  alienation  and  acquifition  by  the  cir« 
•cumftanccs,   that  it  is  gratuitous,   depending 
upon  mere  gener6fity,  and  not  founded  on  an 
equivalent,  and  that  the  tranflation  of  property 
in  this  mode^  can  be  affeded  only  by  the  actual 
delivery  of  the  thing  alienated;  for  although 
fbiftly  fi)eaking,   and  on  abftraft  notions  of 
property,  the  declaration  of  the  will  qf  the 
owner  to  alienate  any  thing,  is  fufficient  for 
transferring  his  ptoperty  therein  to  the  perfon, 
in  whofe  &vour  that  will  has  been  plainly  inti- 
inated ;  yet,  fuch  declaration  of  the  will  merely, 
is  not  binding  in  the  law  of  England^  fo  as  to 
veil  a  pofleffion,  or  even  impart  a  civil  right  of 
^^ion.     But  if  a  man  delivered  a  thing  with  a 

4  B  3  dcfign 
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^  ^^^^^j^efiga  of  traasferrLQg  the  property  of  it,  this, 
2  s^Af^^^f^  before  the  ftatute  of  frauds  and  perjuries,  was. 

fufficient,  in  our  law  (in  which  re(pe<5l  it  is  con- 
formable with  the  law  of  nature,  and  the  civil 
law)  for  transferFing  a  full  right  of  property, 
and  veiling  it  in  the  alienee. 

m 

Accordingly,  Sir  William  Blackjlone  (d),  in 
fpeaking  of  a  feoffment,  fays,  that  it  may  pro- 
"  perly  be  defined,  the  gift  of  any  corporeal  he- 
reditament to  another;  and  by  feoffment,  which 
the  ancient  writers  called  donatio  (e)y  lands 
and  tenements,  which  lie  in  livery,  might  have 
been  paflcd  by  livery,  by  deed  or  without  deed ; 
and  Lord  Coke  obferves,  that  do  or  dedi  is  the 
aptefl  word  of  feoffment. 

But  Hnce  the  ftatute  of  frauds,  no  direA  gift 
can  be  made  of  any  intereft  in  real  eftates,  for  a 
longer  period  than  three  years,  nor  of  any  truft 
therein  or'  longer  duration,  without  writing,  tfn- 
le/s  the  truft  arifes  by  operation  of  law* 

But  a  gift  of  perfonal  things  may  ftill  be 
rnacl^  by  word  cf  mouth,  attefled  by  fufficient 
evidence,  of  which  Sir  William  Blackftone  fays, 

(JJ  Blackftonc'a  Com,  Lib.  «,  jioj 
(e)  Co.  Litt.  9.  a. 

%  **  the 
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•*  the  delivery  of  pdfleflion  is  the  ftrongeft  and 
moft  rjentiaiy  And  fo  it  is  laid  down  in  Jeri- 
h'ns*s  Centuries  (/),  "  that  a  gift  of  any  thing 
without  a  confideration  is  good,  but  it  is  revo- 
cable before  the  delivery  to  the  donee  of  the 
thing  given.  Donatio  perficitur  pqffcjfione  ac- 
cipientisy  And  agreeable  to  this,  Sir  JVilUam 
Blackjtdney  in  defining  a  gift,  fays,  "  a  true 
and  proper  gift  is  always  accompanied  with  de- 
tivery  of  poflcflion  {g\  and  takes  efFeft  imme-  -^*^  '  ^^^ 
diately.  But  if  the  gift  does  not  take  cffeft  by""'  /^^l^l/?*. 
delivery  of  immediate  pofleflion,  it  is  then  not 
properly  a  gift,  but  a  contract;  and  this  a  man 
cannot  be  compelled  to  perform,  but  upon  good 
and  fufficient  confideration/* 

In  the  latter  obfervation.  Sir  William  Black- 
Jione  differs  from  GrotiuSy  who  confidcrs  a  gift, 
as  an  aft  of  a  different  fpecies  from  a  contracStj 
for  Grotius  fays,  "  all  adls,  advantageous  to 
others,  except  thofe  which  are  of  mere  gene^ 
rojitifj  are  called  contracts  (//),'*  and  that,  **  in 
all  contracts  Nature  demands  an  equality.''* 
But  it  is  immaterial  to  our  queflipn,  whether  d 

(/)  Jenk.  Ccn.  109. 

{g)  2  Black.  Com.  441. 

(h)  Gro.  Books.  Cap.  12.  Sec.  7.  * 
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gift,  not  accompanied  by  a  deKvery,  be  or  bo 
not  a  amtrad,  if  being  a  cootraA,  it  ftill  is  of  a 
nature  which  does  not  impart  z^rict  right,  by 
which  the  g^ver  may  be  forced  to  perform  his 
engag^nqent. 


or  donations  aie  of  feveral,  kinds,  but 
there  are  two  fpecies  inunediately  obvious. 
Gifts  or  donations  inter  vivos^  and  gifts  mortis 
€a^fa.  The  nature  of  the  former,  I  have  al- 
ready pCHnted  out.  A  gift  of  the  latter  kind, 
l^uicly,  a  £^  in  confideiation  of  dcaith,  is  (ac- 
cording to  Swinboume*s  definition)  where,  z 
man  tmn^d  with  the  cor^fideration  of  his  Tnor- 
tality,  doth  give  and  deliver  fomething  to  asio* 
ther,  to  be  his,  in  cafe  the  giver  die;  or  other- 
ife,  if  he  liye,  he  to  haye  it  a^ain. 


Of  gifts  in  the  caf^  of  death,  there  be  thr^ 
forts  (t).  One  when  the  giver,  not  terrified 
with  fear  of  any  prefent  peril,  but  tnoved  with 
a  general  confideration  of  man's  mortality,  gives 
any  thin^.  Another,  wheii  the  ^ver  being 
inoved  with  immediate  danger,  doth  (b  ffvp, 
that  ftraightways,  it  is  made  his  to  whom  it  is 
given.  The  third  is,  when  ^y  being  in  peril 
pf  death,  doth  give  fomethipg,  but  not  fo  that 

(«)  Swinb.  ^2,  z^f 

it 
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k  (ball  picfently  be  bk  that  recctved  it,  but  only 
in  cafe  the  giver  die.  The  two  former  of  tbcfe 
kinds  of  gifts,  if  the  giver  do  not  make  exprc& 
mention  of  his  death,  are  reputed  fimple  gifts, 
and  fe  cannot  be  revoked,  but  take  full  tfkA 
from  the  time  of  making  the  gift;  but  the 
latter  is  of  a  qualified  nature,  dependii^  upon 
the  death  of  the  party. 

But  in  donations  mortis  can/a  (k)^  as  well 
as  donations  inter  vivos^  delivery  ieems  to  be  a 
necejhry  and  indifpeniable  incident. 

As  a  delivery  is  an  incident  indifpenfably  ne« 
ceflary  to  a  gift  or  donation,  it  follows,  that 
nothing  can  be  the  fubjed  of  it  which  is  not 
capable  of  being  delivered,  and  therefore  the 
folution  of  the  queftion,  whether  a  mortgage 
of  lands  or  ftock  can  be  the  fubjeft  of  a  gift» 
muft  depend  upon  another  queftion,  namely, 
whether  it  can  be  delivered  ?  And  in  order  to 
aicertain  that,  we  muft  examine  into  what  the 
ingredients  are  of  which  a  mortgage  is  com« 
pofed.  A  mortgs^,  generally  (peaking,  b  made 
up  of  a  debt,  and  a  pledge  for  fecuring  it,  each 

(I)  AflitOA  <tr.  Dawlbn«  Sd.  Ca.  Ctian.  14.  Jones  «w 
Selby,  Pre.  Chan.  30p.    Driiry  <tf.  Smithy  l  P.  WUL^o^^  j 

Ward  V.  Turner,  2  Vc2.  431. 
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df  which  we  have  feen  the  law  recc^nizcs,  as 
fepamte  and  difl:tn<^  frotai  the  other.  The  debt 
A  clearly  &  dtojh  in  action.  The  fecurity  is 
land  or  ftock,  !Cc.  veiled  in  polTelHoQ  in  the 
mortgagee.  Now  it  is  perfe<^ly  clear  that  the 
debt,  being  a  cho/e  in  action,  or  right  to  re- 
cover what  the  debtor  'is  under  an  obligation  to 
pay,  cannot  in  itfelf  be  the  fubjeft  of  a  deli- 
very, for  it  is  an  incorporeal  thing,  and  corporeal 
things  alone  have  the  capacity  of  being  aAualiy 
delivered ;  nor  h  it  tranGferrable  by  the  law  ^ 
Englandt  being  but  a  right  of  action  vef^  jn 
the  creditor  to  recover  his  debt.  It  is  equally 
evident  that  the  pofleffion  of  the  fecurity,  i£  it 
be  land,  veiled  in  the  mortgagee,,  cannot  be 
divellcd  fince  the  ftatute  of  frauds,  but  by  a 
foTTDal  conveyance  in  writing  pit^r  ibr  that 
purpofe  i  for  a  mortgage  is  a  lien,  ,and  an  efiate 
in  the  land  ;  and  therefore,  by  a  devife  of  land 
mortgaged,  nothing  pafles  in  point,  of  law,  but 
the  equity  of  redemption,  if  it  is  a  mortg^  in 
fee ;  if  for  years,  the  reversion  3J^d  equity  of  re- 
demption pafles ;  and  if  it  be  ftock,  a  formal 
*"-'fer  will  be  neccffary  to  deveft  the  pofleffion 
f  the  donor,  and  if  the  aft  done  leaves  the 
(lion  in  the  donor,  it  can  take  nothing  out 
n  at  law,  nor  in  equity,  uolefs  it  gives  an 
able  remedy  on  the  foundation  of  a  trull. 
Tlien 
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Then  as  the  debt,  being  a  ckofe  in  aftion,  \% 
incapable  of  being  transferred  at  law,  and  as  an 
incorporeal  right  is  not  fufceptiblc  of  delivery ; 
if  it  paffes  at  all  by  delivery  of  the  mortgage 
deeds,  it  muft  pafs  as  an  incident  following  its 
principal  the  mortgage;  but  the  fa<5t  is  other* 
wife,  for  the  debt  is  the  principal  and  the  land 
the  incident.  But  if  that  were  not  the  cafe, 
and  the  fecurity  were  the  principal,  it  is  clear  a 
mere  gift,  with  a  delivery  of  the  deeds  without 
writing,  would  not  diveft  lands  or  transfer 
ftock  at  law.  Therefore,  at  law,  neither  the 
debt  nor  the  fecurity,  it  feems  to  me,  can  be 
the  fubjeft  of  a  gift  or  donation* 

Then  let  us  confider  how  the  cafe  will  be  in 
equity.  It  may  perhaps  be  contended,  that  as 
a  delivery  of  the  title-deeds  of  an  eftate,  or  of 
mortgage  deeds,  by  way  of  fecurity,  is  con- 
fidered  as  an  equitable  mortgage  or  affignment, 
fo  a  delivery  of  fuch  deeds,  by  way  of  gifti 
may  amount  in  equity  to  a  delivery  of  the 
thing  given ;  but  thefe  cafes  turn  upon  diftinft 
principles.  It  appears  to  me,  that  there  can 
be  no  fuch  thing  as  an  equitable  gift  or  dona- 
tion, which  is  not  alfo  a  legal  gift  or  donation. 
When  a  Court  of  Equity  confiders  a  depofit  of 
-deeds  as  an  equitable  mortgage  or  aflignment 

of 
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of  a  mortgage,  it  rea(bns  by  a  circuity.  It 
^^rft  confiders  the  tranfaftion  as  in  the  nature 
of  an  executory  agreement  or  contraft,  by 
which  the  perfon  who  makes  the  depofit,  makes 
bimfelf  a  truftee  for  the  perfon  with  whom  he 
coatrafts,  by  operation  of  law,  in  confideration 
of  an  equivalent,  and  then  inforces  that  truft 
as  an  implied  truflr,  which  is  clearly  out  of  the 
ftatute  of  frauds.  But  this  reaibning  does  not 
apply  where  there  is  no  equivalent ;  for  there, 
if  it  be  a  contradl,  it  is  nudum  pactum^  and, 
for  want  of  a  confideration^  gives  no  civil  right 
which  can  be  maint^uned  in  equity,  though  it 
nuy  raiie  a  moral  obligation  on  the  part  of  the 
donor  to  fulfil  his  engagement. 

The  only  cafe  in  which  a  Court  of  Equity 

J  rr,  ^_  fccms  to  have  given  countenance  to  an  equi- 

/  ^    /  I  ,  ^  ^  l^jjjg  donation,  mortis  caufuy  is  that  of  Bailjf 

and  SnellgrovCy  cited  in  Vezey  (/),  and  deter- 
mined by  Lord  Hardwickc  in  1 744,  where  a 
bond  was  given  in  profpedt  of  death.  The 
manner  of  gift  was  admitted^  the  bond  was 
delivered,  and  it  was  held  a  good  donation 
S  /^^':/j7^  fnortis  caufa.  But  Lord  Hardwicke  gives  his 
^  rcafons  for  that  determination  in  the  cafe  of 

(/}  2  Vez.  441. 

Ward 
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Ward  and  Turner  {m)y  and  dearly  diflinguKhes 
that  cafe,  and  itfb  it  on  grounds  peculiar  to 
the  nature  of  a  bond ;  for  he  fays,  that  though 
k  be  true  that  a  bond,  which  is  a  fpecialty,  is 
a  ckoje  in  action^  and  its  principal  value  con- 
i&s  in  the  thing  in  a^iion^  yet  fame  properly  is- 
conveyed  by  the  delivery,  for  the  property  is 
vefted,  and  to  this  degree  that  the  law  books 
(ay,  the  perfbn  to  whom  this  ipecial'ty  is  given, 
piay  cancel,  burn,  and  deftroy  it ;   the  con- 
iequence  of  which  is,  that  it  puts  it  in  his 
power  to  deflroy  the  obligee's  power  of  bring- 
ing an  aAion,   becaufe  no  one  can  bring  an 
adion  on  a  bond  without  a  prqfcrt  in  curia. 
Another  thing  (fays  his  Lordfliip)  which  nudces 
it  amount  to  a  delivery,  is,  that  the  law  allows 
it  a  locality,  and  therefore  a  bond  is  bona  nota* 
bilia^  fo  as  to  require  a  prerogative  adminiftia- 
tion,  whefie  a  bond  is  in  one  dioceie  and  goods 
in  another.     But  even  in  this  cafe  Lord  Hard- 
wicke  exprefles  his  doubts,  whether  he  had  not 
gone  too  far. 

But  the  reafoning,  in  the  above  cafe,  docs 
not  at  all  apply  to  the  cafe  of  a  gift  of  a  mere 
mortgage  with  delivery  of  mortgage  deeds,  for 

{m)  zVez.  431.  A 
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tbat  cicariy  neither  conveys  a  property,  nor 
vefts  any  intereft,  at  law,  in 'the  donee  ;'  though 
the  perfon  to  whom  fuch  mortgage  deeds  are 
given  Ihould  cancel,  burn,  or  deftroy  them,  the 
eftate  mortgaged  will  ilill  continue  veiled  in 
the  firft  mortgagee^  and  he  may  maintain  an 
aft  ion  of  ejeftment,  and,  on  proving  the  ex- 
lAi^nce  and  deftruftion  of  the  deeds,  give  parol 
^  evidence  of  their  contents-  And  I  Ihould  pre- 
fume,  that  the  debt  being  the  fubftance,  is 
tranfitory,  and  has  nothing  to  do  with  the  lo- 
cality of  the'  mortgage  deeds,  - 

Then  if  the  cafe  of  a  bond,  though  a  choje 
in  a&ion  (lands  upon  its  own  bottom,  and  by 
no  means  turns  upon  the  validity  of  a  delivery 
of  a  chajh  in  a<3:ion ;  and  the  queftion  as  to  a 
gift  of  a  mortgage,  by  delivery  of  t]iie  mort- 
gage deeds,  be  a  new  one,  it  is  hardly  to  be 
"  prefumed  that  a  Court  of  Equity,  had  it  the 
power,  would  now  be  inclined  to  (how  aaj 
favour  to  fuch  difpofition  s  becaufe,  fo  far  as  it 
is  admitted,  it  will  militate  direftly  againft  the 
ftatute  of  frauds,"  and  introduce  all  the  mif- 
chiefs  of  nuncupative' wills,  both  of  which  are 
ftrong  reafons  againft  fupporting  fuch  gift  upon 
the  foundation  of  a  fymbolical  delivery  by  de- 
livery of  the  deeds.     But  (hould  fuch  Court  be 

fo 
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fo  dirpore4)  I  (hould  prefume  it  wquM  be  un- 
der an  incapacity  of  efifedbing  its  purpofe ;  for 
upon  reviling  the  proceedings  and  developing 
the  principles  on  which  thefe  Courts  adt,  it  will 
be  found  that  they  have  never  aifumed  the 
power  of  diipenfing  with  any  of  the  incidents, 
annexed  to  the  alienation  of  property  dire<9:ly^ 
which  muft  be  done  to  introduce  the  notion  of 
a  fymboiical  delivery  in  lieu  Qf  the  actual  de- 
livery, infeparably  incidental  at  law  to  a  gift ; 
nor  .have  they  confidered  themfelves  as  war* 
ranted  to  control  the  confcience  of  parties,  ex- 
cept  where  truA,  fraud,  or  accident,  have  given 
them  jurifdiftioft  over  it,  neither  of  which  cir- 
cumflances  feem  to  me  to  occur  in  the  cafe  in 
queftion,  which  is  merely  an  inftance  of  an  im- 
perfeft  alienation,  and  refembles  the  cafe  of  a 
feoffment  without  livery  of  feifin ;  or  a  will  of 
real  eftate,  not  duly  attefted,  neither  of  which 
can  be  aided  in  chanceiy. 

* 

Where  a  man  agreed  to  buy  an  eftate  (n), 
which  was  in  mortgage  for  a  grofs  fum,  of 
which  he  covenanted  to  pay  86/.  to  the  mort-* 
gagce,  and  the  reft,  being  4/.  to  the  6wner  of 
the  eflate;  the  purchafer  dyings  it  became  a 
queftion,'  whether  the  heir  at  law  could  cpma 

(«)  Parfons  ^,  Fxeeman,  Ambjer  119. 

into 
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into  a  Court  of  Equity,   and  have  the  ital 
eilate  exonerated  by  the  perfonal  eftate  ?  and 
Lord  Hardwick€  was  of  (pinion  that  he  mighty 
for  two  reafons :  Pirft,  becaufe  it  was  an  exprefs 
contraft  to  pay,  and  the  reprefentative  of  the 
mortgagor  might  maintain  an  adion  for  the 
money »  and  (b  might  the 'mortgagee  obli^  the 
mortgagor  to  let  him  make  ufe  of  his  name  to 
recover  the  money.    Secondly,  becaufe  it  being 
agreed  to  be  part  of  the  purchafe  money,  the 
heir  would  (if  there  was  nothing  more  in  the 
cafe)  be  entitled  to  have  the  money  paid  out  of 
the  perfonal  eftate;  as  where  one  articled  to 
purchafe  an  eftate,  and  died  before  the  purchafe 
was  completed. 

If  a  man  owes  two  debts  {o)  of  the  fame  na- 
ture, and  pays  a  fum  of  money  generally,  he, 
the  creditor,  may  eledt  and  choofe  to  which 
debt  to  apply  it,  when,  on  payment,  the  debtor 
makes  no  difiin£tion  how  he  paid  it ;  but  where 
in  fuch  cafe  the  debts  are  of  different  natures, 
and  one  carries  intereft  and  the  other  does  not, 
equity  will  prefume  that  the  debtor  meant  to 
difchargd  the  former ;  becaufe  it  is  natural  to 
fuppofe  that  a  man  will  rather  eled  to  pay  off 
the  money  for  which  intereft  b  due,  than  that 
for  which  no  intereft  is  payable. 

(0  ^<V.  s  Chaa.  Ca.  84. 

Thexefore 
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Therefore,  where  a  nxaa  owed  money  (p)  on 
a  mortgage,  and  other  monies  to  the  fame  per* 
(on  on  account,  for  which  he  was  not  to  pay 
intereft,  and  he  made  a  general  payment,  with* 
out  mentioning  it  to  be  in  difcharge  of  the 
mortgage,  or  of  the  money  due  upon  the  ac- 
count ;  it  was  taken  to  have  been  paid  towards 
difcharge  of  the  money  due  upon  mortgage. . 

But  this  reafoning  will  not  hold  good,  where 
the  debt  bearing  intereft,  and  the  other  debt, 
are  confblidated  ^  for  in  fuch  cafe^  they  Ihall  be 
prefumed  to  be  intended  to  be  paid  in  equal 
proportions. 

Thus  where  A{q)  was  indebted  to  B  by  ^^-%J^r-- 
bond,  and  C  bound  as  furety  for  A^  and  A  was 
likewife  indebted  to.jB  by  fimple  contraft  in 
other  money ;  A  and  B  came  to  an  account  of 
both  debts,  and  ftated  them  in  toto  84/. ;  and 
A  afterwards  in  fatisfaftion  of  his  debt,  made 
over  to  his  creditor  certain  goods  of  lefs  value, 
l>ut  there  was  no  declaration,  whether  the  fale 
or  money  for  the  goods  was  to  be  in  part  of  the 
one  d^bt  or  the  other,  but  they  were  made  over 

(f)  Hajrward  «.  Lomax,  1  Vern.  24. 

(^)  Pcnic  V.  Roberts,  2  Chan.  Ca.  83^  1  Vera.  34. 

.'      vAi***'-  i^i"     '♦^  generally  J 
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generally ;  C,  the  furetf,  infifted  that  it  fliotitd 
be  taken  as  paid  on  the  bond,  and  thereby  dif- 
charge  hitp.     But  S^  the  creditor,  would  have 
applied  it  as  in  fatis&£tioa  of  the  fimple  con*" 
tra6t  debti  for  A  was  infolvent,  and  therefore 
iMherwiie  he  might  lofe  his  debt  on  (imple  con- 
trad,  contending  that  he  bad  a  right  to  apply 
the  general  payment  to  what  debt  he  plea(cd ; 
and  that  it  would  be  hard,  where  he  had  a  juft 
debt    in  law   and  equity,    he  fhould  be  ex- 
pounded out  of  it  by  interpretation  o£  a  payment 
generally  made.     Ei  per  curiam,  this  payment 
being  purfuant  to  a  precedent  account  of  both 
debts,  the  payment  fhall  be  intended  according 
to  the  account,  namely,  on  both  debts,  and  fo 
fliall  be  proportioned  rateably  on  both  debts. 
And  an  order  of  the  Mafter  of  the  Rolls,  to 
that  efl^ft,  was  confirmed  on  the  re-hearing. 

Where  there  is  a  general  power  given  or  re- 
fervcd  to  a  perfon,  to  charge  an  efiate  witb 
Aionty  for  fuch  ufes,  intents,,  and  purpofes,  as 
he  (hall  app<Hnt;  it  n^es  it  his  abfolute  eftate, 
and  gives  him  fxxch  a  dominion  over  it  as  wiR 
render  it  fubjeA  to  his  debts,  and  confecpiently 
liable  to  difcharge  a  mortgage,  notwithftandii^ 
an  appcuntment  poirfoant  to  the  power. 

Tbuib 
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•  Thus|r),  whefc  a  fettlement  was  made  of 
£opyhdd  edates  by  a  father  upon  the  marriage 
df  his  (bn^  with  a  covenant  that  it  (hould  be 
free  from  any  incumbrance ;  in  confideration  of 
which  the  fon  covenanted  to  rc-convey  part  of 
the  eftatc  after  the  father*s  death,  or  to  pay 
300/,  to  fuch  perfon  as  the  ^ther  (hould  ap  - 
point  J  the  father  had,  a  few  days  previous  to 
the  fettlement,  created  an  incumbrance  of 
goo/,  on  the  fettled  eftates  by  mortgage ;  and 
afterwards  he  appointed  the  300/.  to  his  daugh- 
ter and  died;  then  the  fon  brought  a  bill 
(among  other  things)  to  have  the  eftate  difen- 
cumbered  of  the  mortgage.  Et  per  curiam, 
the  plaintiff  has  a  plain  equity  to  have  the 
eflate  difencumbered  of  the  mortgage,  brought 
on  it  in  fraud  of  the  marriage  agreement ;  then 
tht  queilion  is,  how  far  the  300/.  charged  on 
the  eflate  disjuo&ively,  is  liable  to  indemnify 
the  plaintiff?  he  is  entitled  to  be  reimburfed 
out  of  this  300^  and  interefl,  if  the  father's 
eftate  is  not  fufficient.  The  fon's  covenant  is 
part  of  the  confideration  moving  from  him,  for 
the  fettlement  made  on  him  by  the  father,  in 
fraud  of  which  the  incumbrance  was  Qiade^ 

(#0  TfQaghtofi  mt.  Troaghtoa^  x  Vex.  86.   Sc.  5  Atk, 

4  C  a  and 
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and  the  quellion  b»  whether  any*  perfon  daim« 
ing  from  the  father  (hall  take  back  this  efiato 
of  300/.  out  of  it,  without  letting  the  fon,  who 
was  a  purchafer,  have  the  benefit  of  the  iiuM 
agreement;  which  would  be.  contrary  to  the 
rules  of  all  agreements,  that  they  muft  be  per* 
formed  on  both  fides.    But  it  is  faid  that  tbift 
dlfiers,  becaufe  the  ifitent  was  to  provide  for 
the  fifler  of  the  plaintiff  by  this  300/*  who 
flood  equally  in  the  light  of  a  purcbafer  for  a 
valuable  confideration  as  the  plaintiff;  and  that 
therefore,   although  the  father  has  broke  the 
covenant,  yet  thislhall  not  be  taken  from  the 
daughter,  who  muft  be  put  upon  the  fame  foot 
as  children,  from  whom  nothii^  can  be  taken  ^ 
but  refort  muft  be  had  to  the  affets  of  the  per- 
fon making  the  fettlement ;  and  that  is  true : 
but  here  the  appointment  to  the  daughter  is  a 
fecondary  confideration  only,  it  being  for  the 
tather's  benefit,  who  might  have  dircAed  it  to 
be  paid  to  a  flranger ;  by  whom  it  could  not 
riien  be  claimed  by  voluntary  appointment  from 
the  father^  letting  this  incumbrance  remain^   It 
was  like  the  cafe  of  a  purchafer  difcovering  an 

incumbrance,  who  (hould  retain  fo  much  fi)r  it, 

.        •  .      - 

as  remained  in  his  hands :  And  this  300/.  being 
fe  part  of  -  the  confideration  of  the  fettlement,  is 

in  the  fame  light.     The  father*s  otlier  affcts 

5  mufi 


i 
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muft  be  firft  applied,  and  if  not  fufficient,  the 
plaintiff  is  entitled  to  retain  the  deficiency  out 
of  the  300/.  and  the  remainder  only  thereof 
ought  to  go  to  the  appointee. 

# 
.Where  a  power  was  given  to  raife  money  by 
mortgage,  and  exceeded  in  the  execution,  thir- 
Court  of  Chancery  would  not  relieve  the  mort- 
g^igee, '  his  adverfary  claiming  under  a  valuable 
confideration. 

This  point  occurred  in  the  cafe  of  Jenkins 
and  Keymis  {s)y  there  K  being  tenant  for  life, 
femainder  to  his  Ton  C  K  in  tail,  with  remain- 
der over,  they,  on  the  marriage  a[  C  K  with  B 
his  firft  wife,  in  confideration  of  the  marriage 
and  portion,  levied  a  fine  and  fufTered  a  re- 
eovery  to  the  ufe  of  JT,  the  father,  remainder 
to  TKj  and  the  heirs  of  his  body  upon  B  be- 
gotten, the  i^mainder  to  the  heirs  of  the  body 
o£  TK9  remainder  over,  with  power  for  K  by 
deed  in  writing  to  charge  all  and  lingular  the 
eftates  with  the  payment  of  2000/.  K  and  T  K 
afterwards,  without  reciting  the  power,  made  a 
mortgage  by  leafe  and  releafe  for  fecuring  aooo/. 
zvith  interejt.    ThenA'  died,  and  B  alfo  died, 

(/}  Jenkins  v*  Keymis,  Hard.  395,  i  I^ev.  150.  1  ChaRf 
fa.  103. 

4  C  3  and 


fll6  e»   OTHBR   HAtrtKS 

aad  T  K  married  a  fecond  wife»  by  whom  be 
had  iflue  a  fon,  and  then  died«  And  the  mo- 
ney not  being  paid»  the  mortgagee  brought  an 
ejedment  in  the  Coqrt  of  Excheqt^r.  And 
two  queflions  were  s^tated,  firft,  whether  the 
conveyance  by  leafe  and  rekafc  was  a  good  ix^ 
ecution  of  the  power  ?  fecondly,  if  not,  whctber 
the  fettlement,  as  to  the  iflVxe  by  the  iecond 
marriage,  was  not  voluntary  and  void  agaifift 
the  mortgagee?  It  was  agreed  on  the  firft 
queftion,  that  the  leafe  and  re-lea(e  was  a  good 
execution  of  the  power  in  point  of  foTmt  not^ 
withflanding  it  was  by  two  deeds  inflei^  of 
one,  and  the  fon  joined  iu  the  conveyance  ^  but 
the  queftion  was,  if  this  conveyance  of  a  fee» 
redeemable  upon  payment  not  only  of  the  20oo/« 
but  alfo  of  inteieft,  was  good,  or  if  not  good 
for  the  intereft  it  was  good  for  the  principal? 
And  Six  Matthet^  Hale$  and  the  Court  hdd^ 
that  it  wfis  not  a  good  execution  of  the  povFcri 
l)ec8u(e  by  fuch  means,  the  eilate  might  be 
charged  with  a  great  fuqi  of  ihoney,  which 
would  defeat  the  fettlement.  And  the  power 
was  TOtire,  and  fo  ought  the  execution  to  be, 
and  it  could  not  be  made  ^ood  in  part,  and 
void  for  the  refidue  at  law.  But  Hales  iaid, 
that  perhaps  there  might  be  ground  for  equity 
^o  aid  the  execotion  as  to  the  2900/.    And  on 

the 
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th«  fecond  queftion.  Hales  inclined  that  thc^. 
confideration  of  marriage,  and  a  portion,  might, 
extend  to  all  the  eftates  in  the  fettlement,  and 
jadgment  was  given  for  the  defendant*. 

The  mortgagee  afterwards  brought  a  bill  in 
Chancery,  to  have  th^  dcfcSt  in  the  execution 
of  the  power  fupplied  there,  but  could  gain- 
no  relief  (/j;  it  being  held  there  by  Bridgman^ 
Chancellor,  that  thi^  marriage  and  portion  of 
the  firft  wife  extended  to  the^iflue  of  the  fecotid, 
and  that  the  father  and  fon  joining  in  the  coq<* 
veyance,  and  the  power  not  being  recitf  d  there^ 
in,  it  could  not  be  intended  to  be  done  in  exc- 
jtion  of  the  power,  but  4s  owners^ 

A  voluntary  mortgage  will  be  yoid  ;i8  fraudu<> 
lent' againft  a  purchafer  for  a  valuable  confidera- 
don,  but  fuch  mortgage  may  become  a  good 
^boe*  by  being  affigned  for  a  v;»luahte  confidera- 
iion> 

Thus,  in  Andrew  N^cporCs  cafe  (i^;,  which 
was  upon  an  aflignment  of  a  mortgage  made  by 

(/}  I  Lev.  15;.  2.     I  Chan.  Rep.  103. 

{u)  Andrew  Newport's  cafe.  Skinner,  423.  Sc.  by  the 
name  oT  Smartle  ^.  WiUiams,  i  Salk.  24.5.  5  Lev.  387; 
Hfilt»  4^8.  Comb.  247.  it  <tvV/.  Prodger  <v.  Lainghitm* 
i  Keb.  486.    Sid.  133.  PI.  7. 

4  C  4  A^,  in 
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K,  in  1 7^9^  and  after  by  divers  mefne  affign^ 
ments  veiled  in  ^,  as  executor  of  Ci  it  was 
objeded,  firft,  that  it  did  not  appear,  that  any 
money  was  paid  upon  the  origioal  n^prtg^e, 
and  that  therefore  it  was  fraudulent,  and  that 
it  being  fraudulent  in  the  creation,  though  C 
paid  a  valuable  confideration,  yet  this  would 
not  puige  the  fraud,  and  mstke  it  good  againft 
the  defendant,  who  was  a  purchafer  boaajlde^ 
and  for  a  valuable  confideration :  fed  non  allo^ 
catur  s  for  HoU^  Chief  Juftice,  (ud,  that  the 
filit  mortgage  was  good  between  th^  parties, 
and  being  fo,  where  the  firit  oiortgagee  afliga  ^ 
ed  for  a  valuable  coniideratjon,  this  was  all  one, 
as  if  the  firft  mortgage  had  been  upon  a  valu- 
able confideration,  for  now  the  fecond  mort- 
gagee ftood  in  his  place,  and  therefore  was 
Virithin  the  provi/o  cf  the  flat,  zy  EHx.  cap,  4. 
^^  that  no  mBTtgagee^  hanajSde,  and  upon  good 
confideration^  Jhall  he  impeached  bjf  force  of 
this  act  i  but  it  Jhall  ftand  in  fych  force^  a^ 
before  the  act  made*'  And  he  (aid,,  if  this 
provifo  did  not  extend  to  this  caie,  to  what 
cafe  would  it  extend  ? 

In  the  laft-mentioned  cafe,  a  fecqnd  objec- 
tion was  alfo  taken  to  the  affignment,  upon  the 
ground,  that  it  was  not  made  upon  the  land, 

which^ 
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vi^ichy  as  the  mortgagor  was  aok  a  party^  am} 
the  mortg^ee  was  never  in  pofleffioa,  it  ou^ 
tQ  have  been;  for  though  it  was  admitted,  that' 
the  firft  affignment  was  good,  upon  the  pre- 
fumption  that  th^  inortgagor  wa$  tn  the  na- 
ture of  tenant  at  will  to  the  mortgi^e,  and  (b 
bis  pofleifion  the  pofleiEon  of  the  mortgagee^ 
yet»  by  the  jiffignmeat>  the  will  was  detennin* 
ed>  and  the  mortgagor  was  not  tenant  at  will 
to  the  iecond  affignee.  But  the  objedion  was* 
held,  by  HoU  ajld  the  Court,  to  be  bad  i  for 
though  the  mortgagor  was  not  tenant  at  will 
to  the  fecond  affignee,  yet  he  was  not  >  diC* 
feifor^  but  a  tenant  at  fuf&rance,  and  if  no  dif* 
feifin  was  made,  then  no  ri^t  was  divejEled; 
and  no  difleiiin  could  be  made  without  a  tor- 
tious entry,  and  here  there  was  no  new  entry ; 
^uA  therefore,  though  he  was  tenant  at  fufferr 
ance,  ^et.  the  mortgagee  (his  eftate  not  being 
divefted  and  turned  to  a  xi^]Q_might  aflign. 
And  G.  fyrcp  Juftice,  faid,  that  when  a  mort«- 
gagee  for  bimfelf,  his  executors,  adminiflcatois, 
and  affigns,  covenanted  with  the  mortgagor, 
that  be  ibould  e^joy  a^d  take  the  profits  till 
de£|i)lt  of  payment,  the  covenant  being  for  his 
^fligns,  this  woiikl  rule  the  who)e  cafe,  and  he 
lb<wld  be  prefumed  tepant  at  wifl  to  all  the 
^flignsy  as  well  as  to  the  firil  mortgagee. 

Bat, 
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But)  if  &ny  a&  were  done  by  a  mortgagor  m 
pofleiBon^  under  the  daufe  that  he  (hall  enjoy 
tmtil  default  of  payment,  which  amounted  to  a 
difleifin,  or  divefted  the  eftate  of  the  n^ortga* 
gee,  and  turned  it  to  a  right,  the  affignee  of  a 
mortgige  fo  circumflanced^  woiild  gain  no  eftate 
by  his  affigoment,  and  would  be  defeated  in 
any  attempt  to  gain  the  poflef^oni  until  fuch 
tortious  aft  was  done  away,  and  in  ca(es  whkh 
might  be  put,  abfolutely  barred.  As  if  a  mort- 
gagor in  pofleffion  under  fuch  cbufe,  were  to 
make  a  diileiiin  by  feoffment,  and  then  levy  a 
fine,  followed  by  five  years  non-claim ;  this»  I 
fhouid  prefume,  would  be  a  complete  bar  to  the 
mort^igee,  and  all  claiming  under  him. 

•  But,  as  great  mifchief  would  enfue,  if  the 
notion  of  diffeifins  againft  the  intent  of  parties, 
by  the  accidental  a6ts  of  tenants  at  wilt,  wem 
encouraged,  the  courts  have  let  their  i^cet 
againft  obftacles  of  this  kind  wherever  they 
baVe  occurred. 

I 
'  ■ 

Thus,  in  the  cafe  of  PinO/eley  and  Blaek^ 
man  (z),  mentioned  before  in  this  treatife,  and 
which  arofe  on  a  fpeclal  "verdift:  in  ejeftment, 
it  was  dated,  thit  the  mortgagee  did  not  enter 

(x)  Powfcley  v.  BIackmaA>  Cro.  Jac.  659. 

into 
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into  the  land  mcHrtg^ed^  and  that  the  mort- 

gagiK,  before  any  of  the  days  of  payment^  let 

k  for  feveml  yeafs»  lenderii^  rent  to  bimfelf^ 

and  diedj  and  the  leflee^  entered  by  yirti^  of 

tjbe  faid  demife,  and  took  the  profits^  <;laimiiig 

nothing  but  the  term^  and  at  the  end  of  iha 

term  furrendered  up  the  lands  (o  the  ]fi£k^Ti 

and  that  the  mortgagee  afterwards  made  hii 

will,  and  devifed  the  tfbites  in  queilion »  ancl^ 

it  being  admitted  that  the  mortgagpr  wa3  Qidjr 

tenant  at  will  or  tenant  at  fuiferance  to  thq 

mortgs^e,  it  became  a  queilion,  .whether,  fab 

making  a  leafe  for  years^  and  the  lelfee  entettog 

and  paying  the  nnt*  and  claiming  npthi^ig  but 

the  term>  and  after,  in  the  ^^nd  of  the.  terxDt 

yielding  up  the  pofle^on  to  the  bargainor^  (bquld 

be  a  difleifin ;  and  if  it  were  a  difleifiiu  whctbtr 

if  vff^  not  purged  by  the  re  entry  of  the  .moitf 

gngor,  aiid  his  occupying  it  injatu  quo  prints 

and  r^ucii)g  th^  inheritance  to  the  )iiortgagee» 

ib  as  he  was  not  out  of  poifeifion,  and  fo  his 

will  good  9/^  on  that  fact  the  validity  qfH 

depended.  And  as  to  this  pointy  all  the  jufticei 

refi>lvcd,  that  when  the  mortgagor  entered  (as 

it  (hould  be  conceived,  upon  the  verdidt,  he 

did)  if  he  were  a  difleifor  before  (as  theyxlid 

pot  agree  that  he  was,  becaufe  neither  the  lef- 

for 
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foe  nor  leflce  intended  to  make  any  difidfid, 
the  leflee  daimtng  but  bis  term)  it  was  oidy  a 
dtfleiftn  in  the  l^fie/or  years  >*  and  when  the 
term  being  expired,  the  baigainor  re^entened, 
that  purged  the  difleifin,  and  the  mortgagor 
was  in»  as  he  was  before,  and  the  inheritance 
was  le-vefted  in  the  mortgagee,  and  his  will 
fbould  be  good.  And  therefore  they  held,  that 
ji>-  tenant  at  will  were  oufted  by  a  ftranger^ 
and  he  re-entered,  be  was  tenant  at  will  again 
to  his  leflbr  5  for  otherwiie,  it  would  be  a  mif* 
cbievous  cafe  in  manjF^  aSurances^  where  the 
Iportgi^cNr  beir^  in,  upon  condition  to  pay  at 
the  end  of  the  year,  and  in  the  interuUf  that 
the  mortgagee  Ihouid  not  meddle,  and  the 
mortgagor  m^e  a  leafe  for  half  a  year,  and  afr 
ter  te^entered  before  the  day  of  payment,  that 
the  mortgagor  (hould  be  a  difleifor  againft  his 
own  intent,  and  the  intent  of  the  mortgagee^ 
and  that  the  mortgagee  (hould  be  (aid  to  be 
out  of  poffeffion,  fo  as  he  cOvdd  not  make  a 
bargain  and  fale  at  his  wilt.  By  tlus  means 
many  afTurances  would  be  dedroyed,  which  the 
law  would  not  fuffer.  Wherefore  the  law  ac^ 
counted,  that  the  mortgagor  by  his  entry  was 
{n  of  his  former  eftate,  and  that  the  will  of  the 
mortgagor  was  good.  ^ 

An4 


•  And  in  the  cafe  of  Blunden  an4  Baugh  (yfi 
which  arofe  afterwards,  it  was  held^  fuch  Undei^ 
leafe  by  leflee  at  will,  would  not  make  a  d^ 
aeainft  the  lefibr  nolens  volem. 


'  There  H  heing  feifed  of  land  in  tao!,  foy  Itt^ 
denture  covenanted,  in  confideration  of  mar*' 
riage  between  W  his  eideft  Ton  and  heir,  and 
£,  to  fufier  a  recovery  of  certain  htods  to  the- 
Ufe  of  the  faid  IF  and  E,  and  the  heirs  maie  of 
the  body  of  W^  with  divers  remainders  over* 
The  marriage  took  efleft,  and  W  enteied  by^ 
the  aflect  of  his  fiither  and  occupied  at  wiil  g 
and  afterwards  -by  indenture  demifed  the  land 
to  A  and  B  for  twenty-one  years  rendering  rent/ 
The  leflees  entered,  and  were  poflefled,  and 
they,  being  fo  poflefled,  the  &ther  and  fon  bf 
indenttire  covenanted  with  D  and  others  (for 
that  the  faid  fettlement  w^  not  executed,  for 
the  performance  of  the  aflurances  ahd  uies 
comprifed  therein)  to  levy  a  fine  of  thofc  lands, 
amongft  other  ufes,  to  fecure  a  jointure  to  £; 
which  fine  was  levied  accordingly.  Then  JV 
(the  fon)  died  without  iffue  male  of  his  body  9 
afterwards  A  (one  of  the  leflees)  died ;  and  then. 
Bi  the  other  leflee,  by  indenture  inroUed  widiia 
fiX  months,  in  confideration  of  a  competent 
'  '  '         •    -  .      ' 

(yj  Blunden  <u,  Daugh,  Cro.  Car.  302. 

fum 
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fom  of  aioiiey,  biigsuoed  aod  fold  the  knds  t0 
C,  then  ion  9tid  heir  appareat  of  H^  and  to  his 
Iftiirs,  Afttrwards  ^  (the  father)  died^  and  C 
(the  Ton)  ejrtered,  upoa  which  the  JQintreTs  en- 
tettd ;  and  on  an  ejectment  brought  by  C  to 
fecbvdr  the  pofleffion,  judgment  was  given  in 
the  Coiamon  Pleas  by  three  judges  againft  one 
ibr  tb«  ptatntfflf  the  fon ;  but  on  orrit  of  error 
in  the  King's  Bench^  it  was  held  by  three  judges 
i^ainil  one,  that  the  judgment  was  erroneous; 
The  main  que^on  was,  whether  by  any  of  theib 
ads  these  were  a.  diifeifin  committed  to  H  no^ 
lens  voiens  ?  and  if  there  were  a  difieifin,  who 
fhould  be  the  diileifor  and  tenant  to  the  free« 
hold  ?  And  as  to  the  firft  point,  JoneSj  Berke-- 
hepf  and  Crake,  held,  that  the  law  would  not 
impute  nor  conftrue  it  to  be  a  difleifin,  U0le& 
at  the  eledibn  of  Hy  when  none  of  the  parties 
intended  it  to  be  a  diflHiin,  nor  to  ouft  him  of 
the  pofleilion ;  for  as  Coke,  LiUkton,  ( 1 53)  de- 
fined it,  a  dijffeifin  was  where  one  entered  in^ 
tending  to  ufurp  the  pofftjlfion^  and  to  ou/i  an-- 
other  of  his  freehold  ;  therefore  the  Court  were' 
to  enquire,  quo  animo  kocfecerit,  why  he  en- 
tered and  intruded  ?  and  it  was  at  the  deftion 
of  him  to  whom  the  wrong  was  done»  if  he' 
would  allow  the  wrong-doer  to  be  a  difleiibr, 
or  himfelf  out  of  pofleflion.     Tenant  at  wili, 

i  they 
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.they  fud,  was  at  the  wiU  of  bot^'{)trtie$,  aMl 
the  will  (hoQld  not  be  determinad  by  fcwiy  !a£k 
And  they  cited  and  approved  the  cafe  oiPozqfi^ 
icy  and  Blackman(z)'y  and  they  .faid,  that  it 
Ihould  not  be  intended^  that  the  (on  intended 
to  difieife  bis  father,  but  that  the  leaCe  wa$ 
made  by  the  afient  of  the  Either;  alfo  the  party 
to  whom  the  leafe  was  made,  did  not  claim  any 
freehold,  but  to  have  the  leafe  only,  and  to  pay 
his  nent,  and  paid  the  icnt  accordingly;  fi>  there 
was  no  intent  in  any  of  the  parties  to  make  a 
difieilin;  then  the  law  Ihonid  not  condnic  k 
to  be  a  difleifin  partibus  infoitis.  And  that 
hereby  it  followed,  that  the  freehold  remainied 
in  //,  until  the  fine  levied  by  him  and  his  foji 
IF,  and  fo  the  ufes  thereof  were  well  raifed, 
and  the  jointure  well  afllired*  Rut  they  held 
farther,  that  if  there  were  a  diiTetfin  committed 
by  thefe  afks,  Wj  who  made  the  leafe,  was  the 
difleifor  and  tenant,  quo  ad  all  perfons,  but  the 
firft  leflbr,  but  quo  ad  the  firfl:  leflbr,  they  both 
were  difleifors;  for  when  tenant  at  will  took 
upon  bim  to  make  a  leafe,  whicli  was  a  greater 
^ftate  than  be  might  make^  that  adt  was  a  d{f- 
feifin^  and  by  this  lca&  for  years  made,  and  the 
leiTees  entering  and  paying  the  rent  uQto  him, 


an<i 


ittd  he  McqAing  tbem^,  he  was  in  as  lefictf, 
ttd  the  kflbr  was  the  difleUcnv  and  had  the  ir* 
mrfion  expeftant  upon  this  leafe  ;  and  thb  leafe 
betwixt  them^  was  an  intereft  derived  out  of 
the  inheritance,  gained  by  this  difleiiin ;  for  if 
a  leflee  for  years  made  a  feoffment,  although  it 
wezc  a  difleifin  to  the  lefibr,  yet  it  was  a  good 
ftctfment  betwixt  them  de  /acto^  though  not 
it  jure^  and  the  feofiee  was  in  the  pery  and 
warranty  might  be  annexed  to  fuch  an  eftate 
upon  which  he  might  vouch.     And  if  fuch  lef- 
lee  for  years  or  at  will,  made  a  gift  in  tail,  or  a 
leaie  for  life,  that  created  a  good  leaie,  or.  a 
good  gift  in  tail  amongft  themfelves»  and  all 
others  beiides  the  firfl  leflpr,  and  as  to  him 
they  were  both  dilSeifors*  Then  when  leflee  for 
years  entered  according  to  the  leafe,  and  paid 
his  rent,  the  freehold  betwixt  them  (hould  be 
in  JVy  who  made  the  leafe,  and  not  in  the  lef- 
iee ;  and  then  the  fine  levied  by  H^  and  W  hfs 
fon,  conveyed  weU  the  freehold,  and  the  ufes 
were  well  raifed  upon  this  fine,  and  the  jointure 
well  fettled.     And  on  thefe  grounds  they  held, 
that  thejudgpient  oug^t  to  be  reverfed,  and  the 
majority  of  the  judges  agreeing  with  them,  it 
wa^  reverfed  accoidingly. 


IQ 
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In  Andrew  Newport^  cafe  (a),  before*men- 
tioned,  it  was  contended,  that  though  the  mort* 
gagee  was  not  out  of  pofleflion  by  the*  aflign- 
ments,  yet  he  might  be  out  of  poffeffion  in 
that  cafe  at  his  eleftion,  and  that  he  had  made 
Tiis  eleftion  there  to  be  out  of  pofleflion,  for 
he  had  brought  an  ejectione^firnuey  and  by  it 
admitted  himfelf  to  be  out  of  pofleflion,  for 
the  ejeftment  complained  of  a  tortious  entry ^ 
and  an  oufier^  and  this  being  a  matter  'of  law, 
he  was  eftopped  to  alledge  the  contrary,  fed 
non  allocatur ;  for  per  curiam^  an  ejeftment, 
as  it  was  in  common  pradtice,  was  but  a  feigned 
aftion,  to  which  the  leflTor  of  the  plaintiff*,  who 
was  the  principal  perfon,  was  not  a  party  5  and 
jiot  being  a  party,  this  could  not  be  given  in 
evidence  as  an  eft:oppel  againfl:  him;  and  there- 
fore he  could  not  maintain  an  aftion  for  the 
mean  profits,  without  an  aftual  entry,  but  the 
leflee  might ;  and  it  had  been  ruled,  that  the 
bringing  of  an  ejedment,  was  not  fuch  an  en- 
try or  cldm,  which  (hould  .avoid  a  fine  and 
jnon-claim  for  five  years. 

But,  if  the  mortgagee  enter  upon  the  mort- 
gagor, and  he  re-enter,  this  will  be  a  determi'> 

(tf)  Andrew  Newport's  cafe*  Skinaer^  423,  424.  et  *vid. 
Smartle  nj.  Williams,  fufra.  1  Salk.  245.  3  Lev.  387. 
Holt,  478.    Comb.  245. 
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nation  of  the  will  (6),  and  the  re-entry  of  the 
mortgagor  a  merely  tortious  entry,  in  which 
cafe  an  alignment  by  the  mortgagee  without  a 
re-entry  would  not  be  valid. 

m 

So,  if  the  mortgagee  or  his  affignee,  by  his 
manner  of  pleading,  were  to  admit  a  diffeifin, 
the  aflignment  mull  be  made  on  the  land,  or  it 
would  be  bad. 

A  queftion  arofe  in  the  cafe  of  a  bankruptcy, 
(r)  between  the  affignees  of  a  bankrupt  and  a 
mortgagee  of  the  brew-houfe,  whether  the  fix- 
tures pafied  by  the  mortgage  on  the  following 
fafts :  In  1 745,  R  fold  the  utenfils  of  a  brew* 
houfe,  and  let  a  leafe  of  the  brew-houfe,  to  B  ; 
and  in  1 746,  mortgaged  his  brew-houfe,  with 
the  appurtenances,  iic.  to  I S:  JB,  after  this, 
fold  his  leafe  and  utenfils  to  fF,  who,  for  a  fum 
of  money  in  1 748,  mortgaged  the  whole  to  R  ; 
afterwards  R  became  a  bankrupt,  and  his  ef- 
fcfts  were  vefted  in  Q,  aS  affignee  under  the 
commiflion,  who,  as  (landing  in  the  place  of  the 
bankrupt,  was  entitled  to  the  mortgage  fix)m  JF9 
and  by  virtue  thereof  claimed  the  utenfds. 

(^)  P/r  Holt,  in  Smartle  v.  Williams*  as  reported,  Ca. 
T.  Holt,  478. 
.  (r)  Export,  Quincy,  i  Atk,  4?;. 

IS, 
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1  Sf  the  tnortgageid  of  the  brew-houfe^  in 
X  749^  infifted,  that  the  fixtures  palSed  by  his 
mortgage  fdj ;  a  petition  was  therefore  prefer* 
red  to  the  Ctiancellor  for  a  delivery  of  all  the 
utenlils. 

Et  per  turiam^  this  is  a  cafe  for  a  mere  ac^ 
tion  at  law  (e)»  and  might  be  determined  by 
adion  of  trover  or  detinue.  I  am  inclined  td 
think,  it  ws(s  not  the  intent  of  R  to  mortgagp 
the  utenfils  y  for  there  is  fome  defcription  gene^^ 
rally  of  things  in  a  brew-houfe.  The  manner 
of  defcribing  the  parcels^  (hews,  that  he  did 
not  at  all  mean  to  mortgage  the  utenfils,  for 
the  word  appurtenances  feems  to  intend  only 
things  belonging  to  out-houfes^ 

The  rule  as  to  fixtures,  as  between  an  heir 
and  executor,  is  another  thing  (f).  The  free- 
hold defcending  on  the  heir,  the  executor  can- 
not enter  to  take  away  fixtures,  without  being 
a  trefpaiTen  But  there  is  another  rule  between 
landlord  and  tenant ;  during  the  term  a  tenant 
may  take  away  chimney-pieces  and  even  wain-^ 
fcot,  which  is  a  very  ftrong  cafe,  but  not  after 
the  term  ^  if  he  did,  he  would  be  a  trefpafler. 

(d)  Expwrt.  Qgincy.  (/)  Ihid.  (f)  Ibid.   ' 

4  D  2  A  mort- 
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A  mortgage,  it  is  (aid,  is  a  purchafe,  but  then 
it  is  a  redeemable  one.     How  does  it  ftaod 
between  a  purchafer  and  a  vendor  ?     If  a  man 
fells  a  houfe,  where  there  is  a  copper,  or  a  brcw- 
houfe,  where  there  are  utenfils,  unlefs  there  was 
fome  confideration  given  for  them,  and  a  valua- 
tion fet  upon  them,  they  would  not  pais.     But 
then  another  queftion  will  arife ;  what  adion 
can  you  bring  ?    For  where  things  are  fixed  to 
the  freehold,  an  aft  ion  of  trover  will  not  lie  for 
them.   -  Several  fort  •  of  things  are  fixed  to  the 
freehold,  and  yet  may  be  taken  away,  as  beds 
fattened   to  \he   cieling  with  ropes,  nay,  fre- 
quently nailed,  and  yet  no  doubt,  but  they 
may  be  removed.     The  difficulty  with  me  is, 
the  polTcffion  of  the  mortgagor;   but  that  is 
cleared  up,  becaufe  it  was  the  cxprefs  agree- 
ment between  the  parties,  that  the  mortgagor 
(liould  not  be  prevented  from  coming  on  the 
brew-houfc.     I  apprehend  the  fale  of  the  uten- 
fils was  a  defeafible  fale,  to  revert  to  the  morl- 
gogory  the  bankrupt,  at  the  end  of  the  term ; 
and  if  fo,  there  is  an  equity  in  the  grantor,  and 
therefore,  as  to  the  mortgagee,  a  pofieffion  in 
the  bankrupt.     Let  it  (land  oyer  to  the  next 
day  of  petitions,  and  let  the  mortgagee  produce 
^  deeds  and  writings,  and  the  affignee  at  his 
cxpencc  to  take  copies,  if  he  pleafes. 

Upon 
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Upon  a  bill  in  equity  the  cafe  was,  that  the 
defendant  IF  had  mortgaged  lands  to  the  other 
defendant,  and  then  articled  with  the  plain- 
tiff jy,  to  fell  him  the  faid  land  free  of  all  in- 
cumbrances for  250/.  of  which  50/.  were  actu- 
ally paid  to  the  defendant  JV  fgj.  Afterwards 
W  releafed  to  R  the  condition  and  power  of  re- 
demption, and  pending  the  fame  bill,  releafed 
to  the  faid  -ff,  the  mortgagee,  all  his  right  in 
and  to  the  lands ;  but  no  money  or  other  valu- 
able confideration  appeared  to  have  been  paid 
or  given  for  either  of  thefe  releafcs ;  and  the 
Court  held,  that  neither  of  them  ought  to  ob- 
ftrudt  the  conveyance  to  H  by  IFi  becaufe 
they  were  given  without  any  valuable  confide- 
ration, and  one  of  them  pending  jhis  fuit ;  and 
that  both  thefe  releafes  ought  to  be  fet  afide, 
as  to  the  plaintiff. 

But  in  the  laft  cafe  the  Court  doubted  (A), 
whether,  upon  the  bill  as  framed,  flie  defendant 
JR  could  be  compelled  to  convey  his  eftate  t^ 
the  plaintiff,  upon  the  payment  of  what  was 
due  upon  the  mortgage  and  intercft;  becaufe 
the  bill  prayed  only  a  difcovery  againft  J?,  and 
that  IF  fhould  make  the  affurance,  and  to  be 

fgJ  Hill  v.  Worfley  and  Rogifon,  Hard.  320. 

(h)  Ibid.  SedwJ.  Brent  'u.  Befl:>  1  Vcrn.  69.  et  Sq.  infra. 

4  t)  3  tclicved 
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relieved  in  the  premifes,  and  no  conveyance 
from  R  was  required.. 

Where  an  equity  yf  redemption  is  purchafed 
in  by  feveral  peribns  ipterefted  in  a  mortgage, 
it  (hall  enure  to  the  mortgagees  in  the  fame 
manner  as  they  hold  the  mortg^. 

And,  therefore,  where  a  man  having  a  mort? 
gage  for  years,  by  his  will  ({)>  devifed  all  bis 
perfonal  eftate,  of  what  nature  foever,  to  his 
(executors,  in  truft  for  the  payment  of  his  debts^ 
and  afterwards  devifed  the  refidue  and  overplus 
of  his  faid  perfonal  eftate  to  his  two  daughters, 
equally  to  be  divided  between  theniy  and  died ; 
and,  the  debts  being  fatisfied,  the  daughters 
contraded  with  the  mortgagor  for  the  purchafe 
of  the  equity  of  redemption,  and  inheritance  of 
the  mortgaged  eftates  to  them  and  their  heirs, 
and  articles  were  executed  on  both  fides  ac- 
cordingly ;  and  a  decree  obtained  for  a  fpccific 
ekecution.     One  of  the  daughters,  after  the 
deatlj  of  the  other,  claimed  the  whole  inherit- 
ance by  furyivorfliip,  as  a  jointenancyj  and  the 
queftion  on  a  bill  filed  by  the  deyifee  of  the 
deceafed  daughter  was,  whether  this  purchafe 
of  ^he  inheritance  were  a  jointenancy,  or  a  te- 

(0  Edwards  v,  Faflupn,  Pre.  Chan,  33  a. 

nancy 
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tizncj  in  common  ?  And  it  was  decreed  to  be 
a  tenancy  in  common ;  for  fo  was  the  mortg^ 
devifed  to  the  two  daughters^  whereon  this  pur- 
chafe  of  the  equity  of  redemption  and  inherit- 
ance was  founded ;  and  therefore  they,  having 
feveral  and  diftinft  interefts,  as  tenants  in  com- 
mon of  the  mortage,  and  pa]ring  an  equal  pro- 
portion for  the  purchafe  of  the  equity  of  re* 
demption  and  inheritance,  (hould  have  that  in 
the  fame  manner. 

Where  an  executor  bought  an  equity  of  re- 
demption of  an  eftate,  on  which  a  teftator  had 
^  a  mortgs^)  it  was  confidered  as  aflets,  and  lia- 
ble to  legacies  fjj. 

TrufleeSy  to  preferve  contingent  remsunders 
in  a  marriage  fettlement,  there  being  no  ifllie, 
were  decreed  to  join  in  a  fale,  a  foredofure  be- 
ing threatened. 

In  the  cafe  to  which  I  allude  {k)^  S  made  a 
mortgage  of  the  lands  in  queflion,  for  the  term 
of  1000  years,  to  fecure  looo/.  and  intereft,  and 
afterwards  upon  his  marriage  fettled  theie  lands 
thus  in  mortgage,  to  the  ufe  of  himfelf  for  life, 

fj)  Ryall  v.  RyalU  i  Atk.  59. 

(i)  Piatt  v.  Sprigg>  et  aP.  2  Vera.  303. 

4  D  4  remainder 


1 144  ^^   OTHEft    MATTERS 


CT  to  the  ofe  of  tmftees  during  the  life 
cc  the  hufboDd,  to  fuppoit  contingent  lemam- 
csTs,  irnmnder  to  the  wife  for  life,  remainder 
to  bis  nrft  and  other  fons  in  tail,  remainder'to 
tis  (rxn  right  heirs ;  and  having  no  iffue,  arti- 
clei  to  fell  thcfe  lands  to  /*,  who  brought  his 
b-1  in  equity,  and  fet  out  thefe  matters,  and 
thir  the  tmftces  refufed  to  join,  and  that  the 
mcrrr^i^cc  tLrcatened  to  enter,  and  prayed  a 
frecirc  ciecu::3n  of  the  aercement,  and  that 
the  trj'ees  n^i^ht  'oin  in  the  convevances.    S 
azi  L:>  ^;:e  bv  anf^vcr  let  out  the  iettlement, 
and  that  they  h-d  been  married  fix  yeaij,  and 
hii  ro  inue,  and  ccnfeficd  the  contrad:  with 
P,  azc  ^erc  wiH.ag  to  penorra  it.  The  tniftees 
fer  cut  the  marriage  fettlement,  and  were  wil- 
liri^  to  do  as  the  Court  Ciouid  dired:,  being  in- 
dcnuiined.    For  P,  it  was  inlilled,  that  the  fet- 
t!en:eat  being  orJy  cf  an  equity  of  redemption, 
the  :r.:Tt^2i:ee  was  not  bound  thereby,  bur  might 
not  or:v  cnier,  but  fcreclofe,  which  would  bind, 
though  there  flijuld  be  iffue  afterwards  bom. 
Ar.d  rrat  the  hulband  and  wife  not  being  able 
to  receeni,  a  .kle  was  abfolutely  neceffary,  other- 
wife  the  bcnent  of  redemption  would  be  loft, 
as  well  to  the  hulbaad  and  wife,  as  alio  to  the 
iffue,  in  cafe  there  fliould  be  any.     And  the 
M^tcr  of  the  Rolls  decreed  the  tniftees  to  join 

in 


RELATING  TO  MORTGAGES,     II4J 

in  a  fale,  and  to  Jdc  indemnified,  the  fettlement 
being  only  of  an  equity  of  redemption,  and  the 
wife- being  in  court  and  examined,  whether  (he 
freely  confented  thereunto  or  not. 

« 

Where  one  dcvifes  lands  mortgaged  to  one 
for  life,  remainder  over,  the^  money,  if  the 
lands  are  redeemed,  (hall  be  apportioned. 

And,  if  the  claims  of  the  parties  are  before 
the  Court,  it  will  adju.ft  them,  without  a  fpe- 
cific  bill  for  that  purpofe. 

■  Thus  (Z),  where  one  having  mortgaged  unto 
B,  part  of  his  copyhold  lands  in  fee,  being 
truftomary  lands  of  inheritance,  B  furrendered 
them  to  the  ufe  of  his  will,  and  devifed  them 
to  his  wife  for  life,  remainder  .to  C  in  fee,  and 
made  his  wife  executrix,  a  bill  being  pending 
to  redeem,  to  which  tenant  for  life  and  the 
remainder^nfan  were  defendants;  it  was  prayed 
on  behalf  of  C,  that  if  the  mortgagor  redeemed, 
C  might  have  a  proportionable  (hare  of  the 
redemption  money,  according  to  the  value  of 
the  eftate  he  had  in  the  land.  And  the  matter, 
in  fad,  appearing  to  be  fo  upon  the  pleadings, 

(/)  Brent  v.  Beft,  i  Vcrn.  70. 

althougk 
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although  C  had  no  crofs  bill  for  the  piirpoic, 
nor  hid  fo  much  as  infifted  upon  it  in  his  anTwer^ 
It  was  ofdefed  hy  the  Lord  Chancellor^  that  C 
fiiottld  have  his  proportiosiable  ihare  of  the 
ledemption- money.  And  ^e  ordinary  nik  of 
the  Courts  in  fuch  cafe,  was  faid  to  be>  that 
one-third  of  the  money  fhould  be  paid  to  the 
tenant  for  life,  and  the  two-thirds  refidue  to 
the  remainder-man* 

Where  one  mortgaged  his  eflate  to  F  (m), 
who  paid  no  money  in  coniideiation  of  the 
mortgage,  but  gave  the  mortgagor  a  bond  for 
130/*  the  mortgagor  afterwards  made  the  mort«> 
^xfft  his  executor  and  died.  Then  the  heir 
of  the  mortgagor,  brought  his  bill  to  have  the; 
real  eflate  exonerated,  confidering  this  bond  as 
afiets  in  the  hands  of  the  defendant.  And  fo 
It  was  held  to  be;  for  notwithftanding,  at  com- 
mon  law,  the  making  an  obligor  executor,  ex- 
tinguifhes  his  debt,  yet,  in  this  cafe|  the  bond 
ihall  be  confidered  as  aflets  in  the  hands^  of  the 
defendant  the  executor,  and  applied,  for  the 
payment  of  funeral  expenqes  and  le^cies,  to 
the  exoneration  of  the  real  eftate  in  &vour  of 
|he  heir. 

{m)  Fox  V.  Fox,  I  Atk.  463- 

Where 
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Where  a  mortgage  is  made  by  baron  and 
fennne,  and  there  is  a  covenant  to  levy  a  fine,, 
and  the  fine  is  covenanted  to  be  levied  of  a  cer- 
tain term,  if  the  fine  be  not  levied  by  the  time 
in  which  it  is  covenanted  to  be  levied,  it  feems 
that  it  will  not  ftrengthen  the  deed  of  mortgage, 
if  any  other  ufes  be  declared  by  a  fubfequent 
deed. 

This  queftion  occurred  in  the  cafe  of  Fleet-- 
p)Ood2LiiA  Templeman{n).  There,  a  man  and 
his  wife,  in  the  year  1692,  made  a  mortgage 
of  the  life's  eftate  of  40/.  per  annum^  for  the 
fum  of  789/.  and  covenanted  in  the  mortgage 
deed  to  levy  a  fine  of  the  eftate  in  the  Eafter 
Term  following.  The  fine  was  not  levied  till 
Trinity  Ttrm^  in  the  year  1695;  then,  in  con- 
fideration  of  i  oL  more,  they  joined  in  a  con- 
veyance of  the  equity  of  redemption  to  an 
affignee  ci  the  mortgagee,  and  covenanted,  that 
the  fi/ie  theretofore  levied,  (hould  be  to  the 
ufes  of  this  deed;  afterwards  the  hufband  being 
dead,  the  wife,  the  eflate  being  mcreafed  in 
value,  filed  her  bill  to  redeem;  and  one  ground, 
on  which  Che  founded  her  claim,  being  the  inva- 

(»)  Fleetwood  v.  Templeman^  2  Atlc.  80.    Barn.  Clian. 
Jlcp.  187. 
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Hdity  of  the  latter  deed  to  declare  the  ufes  of 
the  fine.  Lord  Hardwicke  faid,  that  he  was 
inclined  to  think,  as  the  covenant  to  levy  the 
fine  w^  confined  to  one  particular  term,  and 
was  not  levied  till  the  next  term  after>  that  the 
hufband  and  wife  might,  by  the  deed  in  1 695, 
covenant  that  the  fine  theretofore  levied  (hould 
be  to  the  ufe  of  the  latter  deed,  and  the  for- 
mer deed  in  1692,  might  be  laid  out  of  ,thc 
cafe,  as  the  covenant  under  it,  for  levying  the 
fine  in  Eajler  Term,  was  not  ftriftly  purfued. 
But  it  is  faid  in  BarnardeJlorCs  Reports,  that 
his  LordQiip  faid,  he  would  not  determine  the 
cafe  upon  this  point  only,  but  upon  the-  whole 
circumftances,  which  he  did  accordingly  agunft 
the  mortg^or. 

The  ceftui  que  trufi  of  things  mortgaged,  is 
anfwcrable,  if  his  truftee  produce  them  not  on 
application  to  redeem ;  and  that  as  well  where 
he  is  conftituted  truftee  by  inference  of  law,  as 
where  he  is  appointed  by  the  pqfitive  aft  of  the 
party.         ^ 

Thus,  where  P((>),  whofe  executor  the  plain- 
tiff was,  being  poffeflcd  of  certain  pieces  of 

(0)  Perkins  <er.  Avery,  Brown  and  Baker,  2  Ch.  Ca.  226. 
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hangings,  put  them  into  the  hands  of  Aj  an  up- 
holflerer,  to  fell  for  him;  but  having  occalioQ 

for  money,  defired  J5,  who  was  a  fcrivener,  to 

• 

lend  him  500/.  on  the  hangings,  which  he  dld^ 
having  previoufly  enquired  of  ^,  as  to  their 
value.    And  afterwards  P  borrowed  on  the  hang- 
ings ioo/«  more,  and  gave  a  judgment  alfo  for 
the  debt  with  int^red,  the  hangings  being  ftiil 
in  A^s  liands.     The  money  lent  belonged  to  C, 
for  whom  B  dealt  as  a  fcrivener,  but  neither  P 
ncH*  his  executor  knew  that,  nor  did  C  appear 
therein^  though  the  fecurities  were  in  his  name. 
A  fold  the  hangings  privately  at  an  under  value. 
Band  C  pretended  ignorance  of  the  fale;  but 
Ay  after  the  (ale,  defired  the  plaintiff,  the  exe- 
cutor of  P,  to  fell  them,  who  refufed  fo  to  <io, 
unlefe  he  might  firft  fee  them.     The  plaintiff 
paid  the  money  borrowed  and  intereft,  and  the 
fecurities  were  thereupon  delivered  up  to  hinm 
by  B,  in  whofe  hands  they  had  always  been, 
but  the  hangings  being  fold,  could  not  be  had } 
and  B  faid,   he  had  nothing   to  do  with  A. 
Hereupon  the  plaintiff,   the  executor  of  the 
mortgagor,  exhibited  his  bill  in  Chancery  againfl: 
Ay  B,  and  C,  to  have  the  hangings  or  the  value 
in  money.     And  it  was  decreed,  thatf  the  de- 
fendants (hould  pay  the  rtioney.     Then  B  and 
C  petitioned  for  a  rehearing,  and  that  the  decree 

might 
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m^t  be  explained  as  to  them  only;  for  that 
there  was  no  reafon  to  chaige  them,  as  thej  did 
not  put  the  hangings  into  A^%  hands,  but  they 
wefe  placed  in  ^'s  hands  by  P,  with  power 
to  fell  them,  and  therefore  they  (jB  and  C)  ought 
not  to  be  charged  by  A%  default.  But  the 
Lord  Chancellor^  on'loi^  debate,  affirmed  hb 
former  decree;  for  by  the  lale  and  mortgage, 
jP  divelled  his  property,  and  the  goods  became 
S*s,  and  A  became  truflee  for  J9,  and  B  muft 
anfwer  for  his  truftee  A^  who  fold  them  after 
the  mortgage.  And  though  B  pretended  to  a<% 
as  a  fcrivener  only,  and  as  an  agent  to  lend  B 
money,  they  were  to  be  looked  on  as  one  perfon 
as  to  the  plaintiff,  for  the  fcrivener  keepii^  the 
fecurities  for  B,  B  trufted  him  thereby  with  all, 
and  he  had  poorer  to  difpofe  of  the  monies, 
and  he  undertook  the  fame  by  keeping  the  fe- 
curities, and  (hould  be  anfwerable  as  £• 

Lord  HardwickCy  Chancellor,  faid,  in  the 
cafe  of  Lutas  and  Scale  (p)y  that  where  there 
are  feveral  executors,  and  one  of  them  is  in- 
debted to.  the  teflator,  for  which  he  has  given 
fecurity  by  way  of  mortgage  on  his  eftate,  if 
the  co-executors  are  apprehenfive  that  he  is 

(t)  Lucas  V.  Seale>  z  Atk.  56* 

infolventj 
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tnfolvent,  and  fhat  the  eftate  may  prove  a^de«- 
iicient  fecurity,  bringing  a  bill  againft  him  to 
foreclofe  is  improper;  becaufe  the  teftator  hav- 
ing  made  him  an  executor,  gives  him  an  intereft 
in  the  mortgage,  the  other  executors  (hould 
bring  a  bill  for  fale  of  the  eftate. 

Where  a  mortgagor  covenanted  {q\  after 
de&ult,  to  make  &rther  aflurance,  for  the  abfo* 
lute  fure  making,  8Cc.  Holt,  Ch.  Ju(L  iaid, 
the  farther  ailuiance  muft  be  abfolute,  but  this 
(hottld  not  oblige  him  to  releafe  his  equity  of 
ademption;  and  he  faid^  a  warranty  was  not 

Co  be  inferted  in  fuch  farther  afiur^nce* 

• 

Where  a  defendant  pleads  a  mortgage  (r),  he 
ought  to  Ihew  that  fhe  mortgagor  being,  or 
pretending  to  be,  feifed  in  fee  of  the  premifes, 
did  'make  fuch  mortgage,  8Cc.  otherwife  the 
per{bn  undertaking  to  mortgage,  may  be  a 
mere  ilranger,  and  have  no  iotereft  in  the  pre- 
fniies,  though  he  takes  upon  him  to  mortgage 
«them- 

Where  the  original  deed  o(  mortgage  was 
lofl,  it  was  decreed,  that  the  counterpart  fhould 

(f)  Atkin  t>.  Urton,  Comberb.  318.    .1  L.  Raym.  36. 
(0  3P.WiU.28i. 

be 
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be  filowed  as  an  original^  and  admitted  as  {ucli 
at  any  trial,  Xc.  (s) 

m 

'  The  plaintiff  and  his  wife  brought  their  bill 
to  redeem  a  mortgage  of  the  wife's  eftate  {t) ; 
the  defendant  put  in  a  plea  to  the  bill,  which 
was  over-ruled,  for  which  5/.  cofts  was  of  courfe 
g^ven  to  the  plaintiffs^  the  defendant  brought 
a  crofs  bill  to  foreclofe  the  wife,  who  being  the 
furviving  plaintiff*  in  the  original  caufe,  moved 
the  Court,  that  proceedings  fhould  ftay  in  the 
crofs  caufe,  until  the  plaint  iff",  who  was  defend- 
ant in  the  original  caufe,  had  paid  the  5/.  co&s 
due  upon  over-ruling  the  plea.  It  was  objefted 
on  one  fide,  that  thefc  cofts  muft  be  intended 
to  have  been  laid  out  by  the  hufband  in  the 
original  caufe,  and  that,  confequently,  upon 
his  death  the  fame  were  loft.  On  the  other 
fide,  it  was  infifted,  that  this  original  fuit  was 
in  right  of  the  wife,  who  being  entitled  to  the 
equity  of  redemption,  the  huftiand  joined 
therein  only  for  conforniity;  and  that  the  fuit 
was  not  abated  by  the  death  of  the  hulband, 
the  order  for  cofts  being  in  nature  of  a  joint 
judgment,   which  muft  furvive  to  the  wife; 

(/)  BriTcoe,  et  al.  v,  fjLxl  of  Denbigh,  et  ai.  Finch, 

237. 

(0  Coppin  V,  — ,  2  P.  W]1L  497. 

and 
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and  that  the  fum  for  cofts  was  certain  by  the 
courfe  of  the  Court,  though  not  exprefled  in 
the  order.  The  Lord  Chancellor  for  fome  time 
doubtedt  but  ^terwards  taking  it  to  be  as  a 
joint  judgment  for  a  fum  certain,  determined 
that  it  did  furvivc  to  the  wife^  whereupon  it 
was  ordered*  that  proceedings  fhould  flay  in 
the  crofs  cauie,  until  the  defendant  in  the 
original  caufe  (hould  pay  the  5/.  cofts  for  over- 
ruling bis  pleg. 
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HIS  indenture,  made  the    ^         dar  of 


X  in  the  ;  "  year  of  the  reign,  |(C;  and  in  the 
year  of  our  Lord— — r-,  between  S.  jR*  of  &c.  Efq* 
of  the  one  part,  and  W.  y.  of  &c»  of  the  other  part, 
•witnefleth^  that  for  and  in  confideration  of  the  fum  of  ^.^de* 
6000/;  of  lawful  money  of  Great-^Britain^  to  him  the**^*®"* 
faid  S.  Ri  In  hand  well  and  truly  paid  by  the  faid  ^.  J. 
at  or  before  the  fealing  and  delivery  ot  thefe  prefents^ 
the  receipt  of  which  faid  Aim  of  6oo«/.  he  the  faid 
S.  R.  doth  hereby  acknowledge^  and  thereof,  and  of 
and  from  every  part  thereof,  doth  acquit^  relcnfej  and 
difcharge^  the  laid  f^.J*  his  heirs,  executors,  and 
^minimators,.  and  ty^ry  of  them,-  by  thefe  prefentsi 
he.  the  faid  S.  R.  hath  granted^  bargained^  fold,  aliened^  ^ 

releafedj  and  confirmed,   and  by  thefe  prefents  doth 
^rant,  bargain,  fell,  alien,  releafef  and  eonfirm,  unto 
the  faid  fy.  J,  (in  his  a^ual  pofleffion  now  beine,  by 
virtue  of  a  bargain  and  (kle  to  him  thereof  made  by 
the  faid  S.R.  in  confideration  elf  5x*  by  indenture} 
bearing  date  the  d^  next  before  the  day  of  the  date 
of  thae  prefentsi  for  the  term  of  one  whole  year^ 
commencing  from  the  day  next  before  the  day  of  the 
4ate  of  ^the  fame  indenture  of  bargain  and  fide,  andb^  • 
force  of  tlje  ftatute  mad^  for  transferring  «fes  intopo£-         ^ 
ieiSon),  and  to  his  heirs,  all  that  manor  or  lonUhip,  Pk<sn»f<t« 
or  reputied  manor  or  lordlhip^  &c.  together  with  ail  J 

and  fingular  the  outhoufes,  tofu,  ^cottages,  buildings, 

4E  3  hmi9^ 
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harnSf  itables9d0vehoulJl^.ffardenSylands^  tenements, 
feeding-places,  paftures,  tiinber  and  other  trees,  woods 
and  underwoods,  and  the  ground  and  foil  thereof, 
commons,  common  of  pafture,  and  other  rights  of 
common^  heaths,  marfhcs,  ways,  waters,  wacer- 
courfes,  ponds,  wat9sr$,.wafte^oujxls,bawfcings,  bunt* 
ings,  fi(bings,  fewlings,  views  of  frankpledge,  courts 
leet,  courts  baron  and  other  courts,  perquifites  and 
profits  of  court,  reliefs,  heriots,  efcheats,  fines,  rents, 
and  fervices,  and  rents  referved  upon  all  manner 
of  demifes  and  grants,  fee-form  rents,  commons, 
fines,  forfeitures,  free  warrens,  goods  and  chattels  of 
felons,  fugitives  and  felons  of  themfftlves,  deodands, 
treafure  trovij  waifs,  eftrays,  and  all  other  liberties, 
privileges,  franchifes,  pre-eminences,  rights,  royal- 
ttes,  immuhities,  profits,  commodities,  emohiaients, 
and  appurtenances  whatibever,  to  die  /aid  manor  or 
lord(bip,  or  reputed  manor  or  lonUkip,  capital  me(^ 
iuagt,  farms,  lands,  tenements,  woods,  wood-ground, 
and  hereditaments,  hereby  granted,  released,  and  coiw 
firmed,  or  intended  fo  to  be,  or  any  of  them  belongs 
«.*ig,  or  in  any  wife  appertaining,  or  with  the  fame  or 
any  of  them  held,  ufed,  ^Dccupted,  pofleffed,  and  en* 
joyed,  or  accepted,  reputed,  deemed,  taken,  or  known, 
as  part,  parcel,  or  member  thereof,  or  as  apportenaik 
thereto,  in  any  wiie  howfoever;  and  the  reverfionand 
leverfions,  remainder  and  remainders,  yearly  and 
other  rents,  iiTues  and  proBts,  of  all  and  unguJar  the 
iaid  manors-  and  hereditaments  hereby  granted  and 
releafed,  and  of  every  part  and  parcel  thereof  s  and 
all  the  eftate,  right,  titU,  tntereft,  iidieritance,  ule, 
truft,  poflefl^on,  property,  claim  and  demand  what- 
fo«yer,  at  law  and  in  equify,  or  otherwife  how-* 
'  Ibever,  of  him- the  faid  S.  K.  of,  in,  and  to  the  fame, 
Kaben*  and  every  or  ai^y  partf  OT  parcel  tbcHreof;  U  have  and 
dum.  0  bfild  the  faid  manor  or  lordfiitp,  or  reputed  man(»^ 
or  lordftip,  capital  mefiuage,  ferms,  lands^  tenements, 
woods,  wood-grounds,  and  hereditaorients,  and  all 
andfingulaF^ttMr  the  premffes  hereinbefore  mentioned, 
and  hereby  grafted  and  releafed,  or  intended  fotobe, 
with  their  arul  every  of  their  rights,  members,  and 
appurtenances,,  unto  the  faid   /rl  J*  4»s  heirs   and 

« .  -  .-  affijpi^ 


tffigns,  to  the  only  pr^>er  ufe  and  bekoof  of  the  faid 
tF.  J.  his  heirs  and  afl^ns  for  ever ;  fubjeft,  never-* 
thelefs,  to  a  provifo  or  condition  for  redemption  here-* 
inaftcr  contained  (that  is  to  fay),  provided  always,  Mortgage 
and  it  is  hereby  agreed  and  declared,  by  and  between  f">viio. 
the  {aid  parties  to  thefe  prefents,  that  if  the  faid  S.  R. 
his  heirs,  executors,  or  adminiftrators,  or  any  of  theoi) 
do  and  (hall,  at  or  in  the  common  dining-hall  at  Lin-* 
colnVInn,  in  the  county  of  Middiefex,  well  and  truly 
pay,  or  caufe  to  be  paid,  to  the  (aid  ff^.  ^."his  execu- 
tors, adminiftrators,  or  affigns,  the  (urn  of  6.000/.  of 

lawful  money  of  Great-Britain,  on  the    ■» "day  o( 

^'  ■■'  ■■  next  enfuing  the  date  hereof,  together  with 
lawful  intereft  for  the  fame,  after  the  rate  of  5/.  for 
every  too/,  for  a  year,  without  making  any  dedudion 
or  abatement  thereout  whatfbever,  for  or  by  reafon  of 
any  taxes,  afieflVnents,  or  impofttions,  taxed,  charged^ 
aflefled,  or  impofed,  or  to  be  taxed,  charged,  afTeUed, 
or  impofed,  by  authority  of  parliament,  or  otherwife 
howfoever,  upon  the  faid  manors,  hereditaments,  and 
premifes,  hereinbefore  mentioned  to  be  hereby  granted 
and  releafed,  or  upon  the  faid  principal  fum  of  6000/. 
and  intereft,  hereby  intended  to  be  fecured,  or  any 
part  thereof,  or  on  the  faid  ff^,  J,  his  executors,  ad- 
niniftratorS)  or  aHigns,  in  refpe£t  thereof,  then 
from  and  immediately  after  fuch  payment  fo  made 
AS  aforefaid,  he  the  faid  tV,  J.  his  heirs  or  affigns, 
ihall  and  will,  upon  the  requeft,  and  at  the  cofts 
and  charges  of  the  faid  5.  A.  his  heirs  or  affigns, 
convey  and  aflure  the  faid  manor  or  lonUhip,  or 
reputed  manor  or  lordfliip,  capital  meiTuage,  ferms^ 
lands,  tenements,  woods,  wood-ground,  rents,  he* 
reditaments,  and  premifes,  hereby  granted  and  re- 
leafed,  or  intended  fo  to  be,  as  aforefaid,  with  rights, 
tnembers,  and  appurtenances,  unto  and  to  the  ufe 
ef  the  faid  S,R.  or  his  heirs,  or  unto  fuch  othef 
perfon  or  perfons  as  he  or  they  ihall  dire£t  or  appoint, 
freed  and  difcharged  of  and  from  all  incumbrances 
made  or  committed  by  him  the  faid  flK  J,  his  heirs  or  Govenaat 
affigns,  in  the  mean  time.  And  the  faid  S.  R.  for  ^^y^cnt 
himfelf,  h\%  heirs,  executors,  and  adminlftrators,  doth  bf  mort* 
covenant,  promife,  and  agree,  to  and  with  the  faid  gagcipo. 
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f/^.  7.  his  executors,  adminiftrators,  aad  affigns,  tfaaf 
he  the  faid  S.  R,  his  heirs,  executors,  andadminiftra- 
torsy  (hall  and  will  well  and  truly  pay,  or  caufe  to  be 
paid,  unto  the  (aid  ff^.  J.  his  executors,  admintftia- 
.tors,  or  affignst  the  faid  fum  of  6000/.  wkh  tntereft 
for  the  fame,  after  the  rate,  and  at  the  time,  and  in 
manner  above  limited  for  payment  thereof,  according 
to  the  true  intent  and  meaning  of  the  above-written 
CoYcnant  provifo.     And  the  faid  S^  R.  for  himfelf,  his  heirs, 
that  mort-  executors,  and  adminiftrators,  doth  covenant^  promife^ 
gagor  is     and  agree,  to  and  with  the  faid  fT,  J.  his  heirs  and 
f!L      °     afligns,  in  manner  following ^  that  is  to  (ay,  thit  he 
the  faid  S.  R.  now,  at  the  time  of  the  fealing  and  de« 
livery  of  thefe  prefents,  is  lawAilly^  rightftillv,  and 
abfolutely,.(eifed  of  the  faid  manors  or  lordihips,  or 
reputed  manor  or  lord(hip,  capital  meffiiages,  fanns, 
lands,  teneiments,  hereditaments,  and  premifes,  herein-' 
before  granted  and  releafed,  or  mentioned  or  intended 
fo  to  be,  with  their  and  every  of  thdr  rights,  mem- 
bers,  and  appurtenances,  of  and  in  a  true,  perfed, 
and  indcfeazable  eftate  of  inheritance,,  in  fee  fixnple. 
In  pofie(&on,  without  any  condition,  truft,  power  of 
fevocation,  or  limitation  of  any  ufe  or  ufes,  or  other 
iTefFraint,  cauie,  matter,  or  thing  whatfoever,  to  alter, 
change,  charge,  revoke,  defeat,   make  void,    lefien^ 
Hath  good  Or  incumber  the  fame.     And  alio  that  be  the  faid  S.  R, 
1  ight  to     now  hath  in  himfelf  good  right,  full  power,  and  law-* 
convey,      f^\  jjj^ J  abfolute  authority ,  to  grant,  bargain,  fell,  re- 
leafe,  and  convey,   all  and  hngular  the  faid  manor, 
hereditament,  and  premifes,  hereby   granted  and  re* 
leafed,  or  intended  fo  to  be,  with  their  rights,  mem^ 
bers,  and  appurtenances,  unto  and  to  the  ufe  of  the 
faid  fV.  y.  his  heirs  and  aifigns,  in  manner  aforefaid, 
according   to  the   true  intent  and   meaning  of  thefe 
And  in  de-  prefents.     And  further,  that  in  cafe  default  (hall  be 
fault  of      made  in  payment  of  the  faid  fum  of  6000/.  or  the  in- 
payment   tereft  thereof,  or  any  part  thereof,  contrary  to  the 
mortgagee  ^f-Qj^fj^j^  provifo  and  covenant  for  payment  thereof, 

■ad  enjoy  ^^^^  ^^^">  ^"^  ^^^^  thenceforth,  it  (hall  and  may  be 
lawful,  to  and  for  the  faid  ff^^y.  his  heirs  and  affigns, 
into  and  upon  all  and  fmgular  the  faid  manor,  heredi* 
tament,    and  premifes,  hereby  granted  aad  releafedj 
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•r  intended  fo  to  be,  to  enter,  and  the  fame  front 
thenceforth  peaceably  and  quietly  to  have,  hold,  and 
enjoy,  and  the  rents,  iflues,  axui  profits  thereof,  to 
receive  and  take,  to^his  and  their  own  ufe  and  benefit,- 
without  any  lawful  let,  fuit,  trouble,  hindrance,  evic-^ 
tion,  moleflation,  or  interruption,  of  or  bv  the  faid 
S,  R.  his  heirs  or  affigns,  or  any  other  perlon  or  per*-' 
fons  whomfoever ;  and  that  free  and  clear,  and  freety, 
clearly,    acquitted,    exonerated,   and  difcharged,    of 
otherwife,  by  the  faid  S,  R.  his  heirs,  executors,  or 
adminiflrators,  well  and  fuf&ciently  faved,  defended, 
kept  harmlefs  and  indemnified,  of,  from,  and  againfl^, 
all  and  all  manner  of  former  and  other  gifts,  grants, 
bargains,  iales,  mortgages,  Jointures,  dowers,  right 
and  title  of  dower,  uies,  trufts,  entails,  wills,  leafes^ 
fiatutes,  recognizances,  judgements,  extents,  execu-' 
lions,  rents,  arrears  of  rent,  annuities,  eflates,  titles, 
troubles,    charges,    and    incumbrances    whatfbever. 
And  flirther,  that  he  the  faid  S*  R.  and  his  heirs,  aiid  CoTciuuit 
all  and  every  other  perfon  and  perfons  having  or  claim-  forfurthcr 
ing,  or  who  (hall  or  may  have  or  claim,  any  legal  or  aflur*nce. 
equitable  eflate,   right,   title,   trufl,   or  intereft,  of, 
into,    or  out  of,  the  faid  manor,  hereditament,  and 
premifes,  hereby  granted  and  releafed,  or  intended  fo 
to  be,  or  any  part  or  parcel  thereof,  (hall  and  will, 
from  time  to  time,  and  at  all  times,  after  default  (hall 
be  made  of  dr  in  payment  of  the  faid  fum  of  6ooo/« 
and  the  intereft  thereof,  or  any  part  thereof,  contrary 
to  the  aforefaid  provifo  and  covenant  for  payment 
thereof,  upon  the  reafonable  requeft  of  the  (aid  /K  % 
his  executors,  adminiftrators,   or  af&gns,  bu(  at  tne 
proper  cofts  and  charges  in  the  law  of  the  faid  S.  R» 
his  heirs,  executors,  or  adminiftrators,  make,  do,  ac-. 
knowledge,  levy,  fufFer,  and  execute,   or  caufe  and 
procure  to  be  made^,  done,  acknowledged,  levied,  fuf^ 
fercx))  sLnd  executed,  all  and  every  fuch  further  and 
other  lawful  and  reafonable  zSt  and  a^,  deeds,  devifes, 
conveyances,  and  aflurances  in  the  law  whatfoever^ 
for  the  further,  better^  more  perfed,   and  id>folute 
granting,  releafing,  afiuring,  and  confirming,  the  faid 
manor,    hereditament,  and  premifes,  hereby  granted 
and  jreleafed,  or  intended  fo  to  be,  with  their  rights, 

members, 


i 


membefSy  dnd  appurtenances,  unto  and  to  tlie  ole  o^ 
the  faid  ff^^J^  his  heirs  and  affigns,   freed  and  diA 
chareed  of  and  from  the  (aid  provifp  tr  condition 
hereinbefore  contained  for  redemption  of  the  iaid  ma« 
nor,  hereditaments,  and  premifes,  and  all  other  equity 
of  redemption  whatibever,  as  by  the  faid   AF^.  y.  his 
heirs  or  affigns,  or  his  or  their  counfel  learned  in  thtf 
law,  (ball  be  lawfulhr  and  reafonably  devifed,  advifed^ 
Bttt  untn  or  required.     And  laftly,   it  is  hereby  declared  ana 
***^mlnt    ^'^^  ^7  *"^  between  the  faid  parties  to  thefe  pre- 
moit^    fents,  that  in  the  mean  time,  and  until  default  (hall  ht 
gor  to  en-  made  of  and  in  payment  of  the  faid'  6im  of  6000/. 
joy*  and  intereft  for  the  fame,  as  aforefeid,  or  fotne  part 

thereof,  contrary  to  the  true  intent  and  meaning  of 
thefe  prefents,  it  (hall  and  may  be  lawful,  to  and  for 
the  (aid  S.R.  his  heirs  and  affigns,  peaceably  and 
quietly  to  have,  hold,  ufe,  occupy,  pofleis,  and  enjoyi 
die  faid  manor,  hereditament,  and  premifes,  hereby 
granted  and  releafed,  with  their  rights,-  members^  ara 
appurtenances,  and  to  receive  and  take  the  rents, 
iflues,  and  profits  thereof,  to  his  and  their  own  ufe 
and  benefit,  without  the  let,  fuit,  trouble,  hindrance, 
interruption,  or  difturbance  whatfoever,  of  or  by  the 
&id  Tf^.  y»  his  heirs  or  afiigns,  or  any  other  perfon  or 
perfons  whomibevcr,  lawfully  claiming,  or  to  claim, 
by,  from,  under,  or  in  truft  for  him,  them,  or  any 
qf  them.     In  witnefs,  &c. 


jf  Mortgage  by  demtfe  for  fecurtng  a  Legacy  Uft  hj  a 
fmi^  from  the  Executors  under  the  fVill  to  the  Party 
Unding  the  Money. 


HIS'indentuie  of  three  parts,  made  the 


T 

day  of  ■  ■  ■  in  the  .■  » year  of  the  reign,  &c« 
:}nd  in  the  year  of  oiu"  Lord,  &c.  between  y.  C,  of, 
&c.  and  E.  M.  a  his  wife  (which  iaid  JLM.C.  is 
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one  o^  the  daughters  of  7.  T,  late  6f,  &c.  *deceafed, 
by  M.  T.  his  wife),  of  the  firft  part  j  the  faid  Af.  T. 
of,  &c.  widow  and  rcHd  of  the  faid  7.  T.  J.  B.  of, 
<ec.  i>.  r.  of,  &G.  (which  faid  3/.  r.  J.  B.  P.  T. 
were,  together  with  E.  R.  named  and  appointed  by 
the  faid  j,  T.  executrix  and  executors  of  his  laft  will 
and teflament),  of  the  fecond  part;  and  A,M,R,  of, 
&c.  of  the  third  part.  Whereas  the  faid  J.  T.  in  and  Rcciti!  of 
by  his  laft  will  and  teftameni  in  writing,  executed  as  *  ^^ 
the  law  diredb  for  the  paffing  of  real  eftates,  and  bear- 
ing date  the  ■  ■  day  of  ■  ■  ■  ■■  which  was  in 
the  year  of  our  Lord  ■  ,  gave,  devifed,  and  be- 
queathed, all  his  real  eftate,  and  all  his  perfonal  eftate, 
of  what  nature  or  kind  foever  (except  as  therein  is 
excepted)  unto  his  wife,  the  faid  iff.  T.  T.  B.  P.  T. 
and  E.R*  their  heirSj  executors,  adminiftrators,  and 
affigns}  upon  truft^to  fell  and  difpofe  of  the  fame 
eftates  refpeAively  as  foon  as  poffible  after  his  deceafe, 
and  the  monies  arifing  by  fale  thereof,  together  with 
all  monies  he  ihoutd  happen  to  die  poflefled  of,  or  be 
entitled  unto,  at  the  time  of  his  death,  to  inveft  in 
fome  of  the  public  funds,  or  upon  fome  real  fecurities 
^t  intereft,  and  to  permit  and  fuiFer  the  faid  M,  T, 
fo  long  as  fhe  fliould  continue  his  widow  and  unmar^ 
xied,  to  receive  the  dividends,  intereft,  and  produce  . 
thereof,  for  the  fupport  of  herfelf,  and  for  the  main- 
tenance and  education  of  his  daughters  H.  T.  T. 
£.  M.  a  (then  E.  M.  T)  E.  T.  U.  T.  and  the  child, 
which  his  faid  wife  was  then  enfeinte  with,  or  might 
thereafter  have  bv  him.  And  in  cafe  his  laid  wife 
IhouM  marry  again,  then  he  direfled  that  his  faid 
truftees  {bould  pay  and  apply  the  intereft  and  produce 
of  the  monies  thereinbefore  directed  to  be  invefted  irt 
the  funds,  or  upon  real  fecurities,  as  aforefaid,  in  the 
fupport,  maintenance,  and  education,  of  all  and  every 
bis  faid  children,  until  they  fhould  attain  their  refpeo 
tive  ages  of  21  years^  or  be  married.  And  if' any  of  *. 
bi»  faid  children,  ihould  happen  to  marry  hefore  the  ' 
ige  of  tt  years,  with  the  confent  of  his  faid  vnk^ 
tfien  he  onvtred  and  di;reded  his  faid  truftees,  out  of  the 
inonie?  fe  to  be  invefted  as  aforefaid,  to  pay  to  all  and 
(TTcry  <f  his  faid  children  fo  marrying,  with  fuch  con-  - 
.*                •                                                            fcnt 
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lent  as  afbrefiud,  the  fum  of  lOo/.  as  wd  for  n  maor* 
riage  portion.  And  if  his  fatd  wife  furviyed  him,  and 
ihould,  during  her  life^  continue  his  widow,  then  be 
dire<2ed  that  (he  lhoul4  have  power,  bj  any  <feed  or 
writing  to  be  by  her  duly  exjicuted  in  the  prefence  of 
two  or  more  .credible  witneflesj  or  by  herUft  will  and 
teftament  to  be  by  her  duly  figned  and  fealed  in  th^ 
prefence  of  three  qr  more  credible  witnefles^  to  di£> 
pofe  of  all  the  reft,  refidue^  and  ,  remainder,'  of  the 
(aid  monies^  fp  dtrf£lcd  to  1^  invefted  as  aforelkid,  tp 
and  amongft  all  and  every  of  his  faid  children,  in  fuch 
Ihares  and  proportions  as  his  faid  wife  (hould  think  fit« 
And  in  default  of  fucK  difpofition^  or  in  cafe  of  his 
laid  wife^s  inarrying  as  aforefaid,  then  he  thereby  be- 
queathed the  faid  monies  unto  and  amongft  all  and 
every  oi  his  faid  children  equally,  (hare  and  (bare 
to?K"  alike:  and  l^e  thereby  appointed  his  laid  wikM.T, 
^,^1^01^  the  faid  J.B,  P.T.  and  E.R.  executors  of  .his  (aid 
laft  will  and  teftament. ,  And  whereas  the  (aid  y.  TV 

Recital  of  departed  this  life  on  or  about  the day  .of         _      r 

^tcfta*  ^hicii  ^as  in  the  year,  &c.  without  making  any  addir 

4eath.       ^^^^  ^^>  ^^  alteration  in,  his  faid  wilL    Ai^  (the  (aid 

£.  R.  having  renounced,  the  execution  thereof)  the 

(aid  M.  T.   J.  B.   and  P,  T.  alone  proved  the  £ud 

will  in  the  proper  ecclefiaftical  cpurtof  the  Archbi(hop 

Recital  o^  Of  Caiiterbury.     And  whereas  the  faid  E.M.  T.  now 

altatiied^^  the  ■  day  of  which  was  in  the  year  o^ 

ai«  &c. and  a  marriaee  hath  fince  been  had  and  (bf> 

kmnized  between  the  faid  E.  M.  C.  and  the  (aid  J*  CL 

by  and  with  the  confent  and  approbation  of  the  faid 

M.  T.  her  mother,  teftified  by  her  being  a  p^y  to/ 

and  fealing  and  delivering  thefe  pYefents.     And  the 

(aid  y.  C.  thereupon  became  entitled,  in  the  riffht  of 

the  faid  E.  M.  C,  his  wi(e,  to  the  fum  of  2o<3.  be-r 

IteOtal  of  queathed  by  the  faid  will  of  the  faid  y.  T.      Ani 

%  rcquefl   whereas  the  (aid  ?.  d.  hath  applied  to,  and  requefted 

So^ncytbc^'*^  faid  M.  T.  J.  S.  and  p7t.  to  pay  to  him  the 

^ughter  ^^^  ^^  200/. ;  but  it  n6t  being  at  prefent  convenient 

was  enti-  for  the  (aid  M.  T.  y^  B.  and  P.  T.  to  pay  down  t&0 

tied  unto  (aid  fum  of  200iL  (no  purchafer  having  been  found  for 

under  the  ^^  f^id  teftator*s  real  eftate,  or  any  part  thereof  not- 

"^  '  Withftaiidm^ 
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f^ithftanding  the  fiuM  hath  been  offered  to  fale)« 
They  have  therefore  «{9lied  to,  and  requefted  the 
faid  A.  M.  R.  to  advance  and  lend  the  £ime  20o/. 
which  ihe  has  agreed  to  do  on  having  fuch  fecurity 
madetoher^  the  faid  A.M.R.  for  repajrment  pf  the 
iaid  film  of  2po/.  and  intereft,  as  hereinafter  is  men* 
tioned.     Now  this  indenture  witneiletfa,  that  in  pur-^  Indenture 

*  fuanceand  performance  of  the  laid  agreement,  and  iot^^^^^* 
and  in  confideration  of  the  fum  of  aoo/.  of.  &c.  on 

or  before  the  fealing  and  delivering  of  thefe  prefe.its 
ico  the  faid  %  C  in  hand  well  and~  truly  paid  by  the 
laid  A.  M.K,  at  the  requeft,  and  by  the  diredion  and 
appointment  of  t)ie  faid  M.  T.  J.  B.  and  P.  T.  aiu{ 

*  St  the  nomination,  and  by  and  with  the  privity  and 
approbation  of  the  iaid  B.M.  C,  (fuch  requeft,  diiecp^ 
tion  and  appointment,  nomination,  privity  and  appro- 
bation, being  refpedively  teftified  by  the  faid  M.  T^ 
y.  B,  p.  T,  and  B.  M.  C.  being  parties  to,  and  re- 
Ipedively  fealing  and  delivering  thefe  prefents^,  the 
payment  and  receipt  of  which  faid  fiim  of  2po/.  ne  the 
bid  y.  C.  doth  hereby  acknowledge  to  be  in  full  of 
the  laid  film  of  aoo/.  fo  by  the  iaid  will  of  the  iaid 
y.T.  direaed  to  be  by  the  laid  Ai.T.  J.B.  P.T. 
tnd  E,  R.  paid  as  a  marriage  portion  to  the  laid  E.MC 
f&Sffit  of  the  daughters  of  the  i^id  ?.  T.  as  aforefaid« 
And  of  andi  from  the  fame  fum  of  200/.  and  evenr 
part  thereof,  they  the  iaid  J.  C.  and  £.  M.  C.  his 
ynfe,  do  acquit,  releafe,  exonerate,  and  for  ever  dii^ 
duirge,  as  well  the  iaid  A»M,R.  her  heirs,  execu« 
tors,  adminiilrators,  and  affigns,  as  the  iaid  M,  T. 
y.  B.  and  P.  T.  and  each  and  every  of  them,  their^ 
juid  each  and  every  of  their  heir^,  executors,  ad- 
miniftralorS)    and  affiens,   by  thefe  prefents.    And  jn  con&. 
alio  for   and  10   conuderation  of    los.  a  piece    of  deration 
like  lawfiil  money,    en  or  before  the  fealing   and  of  10/.  ta 
delivery  of  thefe  prefents,  to  them  the  iaid  -a/.T.^chof 
y.B.   and  P.T.  in  hand  well  pni  tniljr  paid  by*|;^^^^*- 
mt  iaid  A.AI.R.   the  receipt   whereof  is   hereby 
acknowledged,  they  the  faud  M.T.  J.B.  apd  P.  11 

at  the  requeil,  and  by  the  direftion  and  appointment 

^f  the  faid  J.  C.  and  B.M.C.  his  wife  (teilified  by 

their  being  made  parties  t0|  and  xeipe£kively  fealing 

■     •  and 
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Words  of  and  .delivei'uig  thcfe  prdfeifts),  have,   and  every  of 
convey,     (h^t^  ij^th,   granted,   bargained,   fold,  and  demifed, 
*"^*-        and  by  thefe  prefeots  do,   and.  every  of  them  doth, 
grant,  bargain,  fell,  aod  d^mife,  imlo  (he  faid  A.  M,  R. 
her  executors,  adminiftrators,   and  affigns,   all  that 
Parcels,    mefluage  or  tenement,  &c.  together  with  all  wajs^ 
faths,  paflages,  water-cQurfea>  rights,  privileges,  com* 
modities,  and  appurtenances,  to  the  fiud  laeduage,  te- 
nement, piece  or  parcel  of  ground,,  belonging,  or  in 
any  ways  appertaining.     And  the  reverfion  and  revert 
fions,  remainder  and  .remainders,   rents,   ifiues,   and 
-    ^         profits  thereof;   and  alfo  all  the  eftate,  right,  title, 
intereft,  ufe,  truft,  inheritance,  property,  claim,  an4 
demand  whatfoever  of  thefn  the   &id  M*  T.   J^B^ 
Haben-     and  P.T.  of,  into,  or  out  of,  the  fame.    To  have 
^  ^^  and  to  hold  the  faid  taefiiiage  or  t^iement,  and  all 
^      '  and   fingular    other   the  prenftifes,    hereby  grantedi 
bargained,  fold,  aad  demifed^  or.  inCeaded  fe  to  be, 
with  their  appurtenances,  unto  the  faid  J.ALIL  het 
executors,   adminifl-rators,    and  affigns,  from  hence* 
ibrth  for  and  durmg,  and  unto  the  full  ead  and  term 
of  200  years,  to  be  computed  from  the  d^y.  next  be^ 
fore  the  day  of  the  date  of  thefe  prdfonts.  >  But  fukqed 
nevertheless  to  the  provifo  and  agreement  hereiaaftet 
mentioned  for  redemption  of.  the  i^remifos;  that  is  to 
Provifo     {ny,  pi^orided  always,  and  it  is  hereby  (k6lai>ed  j^kI 
for  re.       agreed,  by  and  between  alH  and  eveiy  of  the  iaid  forn* 
ilemption.  ^^  ^^  ^^f^  prefents,  and  the  true  intent  sMid  meaning 
of  them  and  of  thefe  |>refents».n^verth6kiS)  is,  that 
if  the  faid  M.  T.  J.B,  and  P.T.  or  either  of  dicm^ 
their,  or  either  of  their  hoirs^  exeput^rs^  or  admini^ 
ftrators,  {hall  and  do  welt  and  truly  pay^  or  caufe  t4 
be  paid,  to  the  faid  A,M.R.  her  exeeutorS)  adnuni* 
{h-ators,  orai&ffns,  the  fatdfumof  SKK)/,  of,  &c.  and 
the  fam  of  loT  of  like  hwf^l  money,  as  and  for  a 
year's  intereft  for  the  fame,  at  the  rate  of  5A  for  lOo/. 
for  a  year,  making  together  the  fum  of  210/^'  in  the 
parts,  ihares,  or  propartMmii^  and  on  or  at  thedays  ot 
times,  hereinafter  mentioned  \  that  is  to  iay,  the  iiun 
of  5/.  part  thereof  (being: half  a  year's  interoft  for  the 
iaid  fum  of  200/.  at  die  rate  afore&id)  on  the  ■    ■■  ■ 

day  of^      1  "I    ■  nextenfuiog  the liftte ^ thefe  prefents, 

and 
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.«Bd  wMch  wiU  be  in  the  year  ,  and  the  fum 

of  205/.  refidue  thereof,  being  the  principal  fum  of 
20qI.  and  another  half  year's  intereft  for  the  fame, 
at  the  rate  afo^efaid,  on  the  ■  day  of 

^en  next  enfuing,  with6ut  any  dedudlon  or  abate- 
ment whatfoever,    out  of  the  fame,    or    any   part 
thereof,  for  or  in  refpe&  of  any  taxes,  charges,  rates, 
afieffinents,  payments,  or  impodtions,  taxed,  charged, 
afiefled,  or  impofed,  on  the  faid  mefTuage  or  tenement, 
hereditaments  and  prenUfes,  hereby  granted,  bargained^ 
ibid,  and  demifed,  or  mentloited  or  intended  fo  to  be, 
or  upon  the  (aid  fum  of  210/.  or  any  part  thereof)  or 
upon  the  faid  ^.  M*^  R.  her  executors,  adminiftrators, 
or  afsigns,  in  refped  of  the  faid  fum  of  210/.  or  any 
part  thereof,  by  authority  of  Parliament  or  otherwi^ 
iiowfoever;  or  for,  upon  account,  or  in  refpe<^,  of 
any  other  matter,  caufe,  or  thing  whatfoever^  then 
and  in  fuch  cafe,  {he  the  faid  j(,  m.  R.  her  executors, 
adminiftrators,  or  affigns,  fihall  and  will,  at  any  time 
after  fuch  payments  {hall  be  fo  made  as  aforeiaid,  upon 
the  requeft  and  at  the  cofts  and  charges  of  the  £iid 
JH.  T.  J.  B,  and  P,  T.  or  fome  or  one  of  them,  or 
the  heirs,  executors,  or  adminiftrators  of  them,  fome 
or  one  of  them,  re-convey  the  faid  mefluage  or  tene^ 
Client,   hereditaments  and  premifes,  hereby  granted, 
bargained,  fold,  and  demifed^  or  mentioned  or  intended 
f>  to  be,  with  their  appurtenances,  unto  the  faid  M.  71 
y.  B.   and  P.  T.  their  executors,  adminiftrators,  or 
nffigos  \  or  as  they,  or  fome  or  one  of  them  {haU,  ia 
that  behalf  order  or  dired,  free  from  all  incumbrances 
wbatfoever,  made,  done,  or  committed,  by  the  faid 
jt.  M,  R.  her  executors,  adminiftrators,  or  affigns* 
And  the  faid  /.  G.  doth  hereby  for  himfelf,  his  heirs,  Covenant 
0:ecatQrs,  and  adminiftrators,  covenant,  promife,  and  for  pay. 
«;ree,  to  and  with  the  faid  A.  M.  R.  that  the  faid  "*^"t  ^^ 
M.  T.   J.  B.  and  P.  T.  or  fome  or  one  of  them,  or  J^^/^« 
the  heirs,  executors,  or  adminiftrators  of  them,  ibme  .  ^ .  ^* 
i>g  one  of  them,  {hall  and  will,  well  and  truly  pay,  or^^^^'^^  ^ 
caufe  to  be  paid,  unto  the  {aid  jt.  M.  R,  her  executors,  of  the  lady 
adminiftrators,  or  affigns,  the  aforefaid  fum  of  210/.  entitled  to 
at  the  day  or  time  in  the  aforefaid  provifo  or  agree«^^^  por* 
ment^  mentioned  or  appoinced  for  payment  thereof  ^^^'^^ 
I  without 
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without  any  dedudion  or  abatement  wbatfoever,  ac- 
cording to  the  true  intent  and  meaning  of  thefe  pro- 
Covenant  fents.  And  the  faid  /  C  doth,  for  himfelf,  his  heirs,  ex* 
tkat  the    ecutors,   and  adminiftrators,   further  covenant,   pro- 
awTfelacd  ™*^*»  g*^"^»  *"^  agr«e»  ^o  «^nd  with  the  faid  A  M  R^ 
of  the  pre. '^^  executors,  adminiftrators,   and  affigns,   hj  thefe 
iniies,       prefents,    in  manner  following,   that  is  to  &y,  that 
they  the  faid  MT^   J  5,  and  P  T,  or  fome  or  one 
of  them,  are,  or  is,  at  the  time  oi  the  fealing  and 
delivery  of  thefe   prefents,    lawfully  and  rigbcAilly 
feifed  of,  or  entitled  to,  a  good,  fure,  peried,  abfo- 
lute,  and   indefeafible   eftate  of  .  inheritance,   in  fee 
fimple,  of  and  in  the  faid  mefluage  or  tenement,  and 
prtmifes,  hereby   granted,  bargained,   fold,   and  de- 
mifed,  or  mentioned  or  intended  fo  to  be,  with  the 
appurtenances  thereunto  belonging,  without  any  con- 
dition, truft,  power  of  revocation,   or  limitation  of 
ufe  or  ufes,  or  any  other  reftraint,  cau/e,  matter,  or 
thing,  whatfoever,  to  alter,  change,  charge^  lefleo, 
incumber,  determine,  defeat,  or  make  void,  the  lame 
And  have  eftate ;  And  that  they  the  faid  /  C,  MT^  J  B^  and 
good  right  p  y,   or  fome  or  one  of  them,   now  have  or   bath 
^^^^      in  thpmfelves,  himfelf,  or  herfelf,   good  right,   foil 
^*         power,  and  lawful  and  abfolute  authority,  to  grant, 
bargain,    fell,    and  demife^    the  aforefaid    mefliiagt 
or   tenement,    and   premifes,  with  the    appurtenan- 
ces,   in  the   manner    hereinbefore   mentioned;    and 
accor-ding  to  the  purport,  true  intent,  and  mcsminej 
of  ^thefe  prefents.     And  that  if  default  (hall  be  made 
in  payment  of  the  faid  fum  of  210/.   or  any  part 
thereof,  contrary  to  the  aforefaid  prqvifo  and  covenant 
for  payment  of  the   fame,   and  the  true  intent  and 
meaning  of  thefe  prefents ;  then  and  in  fuch  cafe  it 
ihall  and  may  be  lawful,  to  and  for  the  (aid  A  MR^ 
her  executors,    adminiftrators,    and  aiSgns,    at  any 
time  jor  times  hereafter,    into    and   upon    the    faid 
mefluage  or  tenement,  and  premifes,  hereby  granted, 
bargained,  fold,  and  demifed,  or  intended  fo  to  be,  tQ 
en^er,  and  the  fame  from  henceforth,  for  the  then  re- 
ftdue  of  the  faid  term  of  200  years,  to  have,  hold^ 
occupy,  pofTefs,   and  enjoy,  with  the  appurtenances 
^d  ttie  rents,  iflues  and  profit^  thereof,  to  have^  re. 
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it^etve  2nd  take,  to  and  for  his  and  their  own  ufa  and 
benefit,  without  any  let,  fuit,  trouble,  interruption, 
or  ilifturbance  whatsoever  $  of^  from,  or  by,  the  faid 
7  C;  iW  r,  7  i5,  and  P  5r,  or  any  of  them,  their,  or 
any  of  their  beirs^  executors^  or  adminiftrators ;  or 
anV  p^rfon  or  perfons  wbomfoever,  having,  or  law- 
hilly  or  equitabljr  claiming  or  to  claim  any  efbte, 
right,  title,  -or  intereft,  in,  to,  or  out  of,  the  laid 
meflliage  or  tenement,  hereditaments  and  premifes, 
hereby  granted,  bargained,  fold,  and  demifed,  or  men- 
tioneo  or  intended  fo-  to  be^  or  any  part  or  parts 
thereof,  by  virtue  of  or  under  the  iaid  recited  will  of 
the  faid  J  T.  or  otherwife  howfoever  j  And  that  free  free  from 
and-  clear,  and  freely  and  clearly,  and  abfolutely  ac-  u>cum- 

Siittcd,  exonerated,  and  difcharged  j  or  otherwife,  by  *^^^^**' 
efaidj.  (?.   E.M.a   M.T.   J.  B.  und  P.T. 
their  heirs,  executors,  and  adminiftrators,  (aved,  pro- 
teded,  kept  harmlefs,  and  indemnified,  of,  from,  and 
againft  all,  and  all  manner  of  former  and  other  gifts, 
erants,   bargains,  (ales,  jointures,  dowerS,   ftatutes, 
mortgages,  ufes,  wills,  intails,  annuities,  rent-chargesy 
rent,  taik  and  arrears  of  rent,  fines,  iflues,  amercia^ 
ments,  ftatutes,  recognizances,  judgments,  executions^ 
extents,  feizures,  fequeftrations,  and  all  other  eftate^,  . 
titles,    troubles,    charges,    and    incumbrances  what-  . 
foev^r;  And  moreover,  that  if  default  (hall  be  made.  And  for 
of  or  in  payment  of  the  aforefaid  fum  of  210/.  or  any  ^IJ^J^*'!-^ 
part  thereof,  contrary  to  the  aforefaid  provifo  and  co-  *  ■ 

venant  lor  payment  of  the  fame,  and  the  true  intent 
and  meaning  of  thefe  prefents  then  and  in  fuch  cafe^ 
they  the  faid  J.  C.  M.  T.  J.  B.  and  P.  T.  their 
heir$>  executors,  and  adminiftrators;  and  «11  other  * 
perfon  and  perfons  whomibeyer  having,  or  lawfully 
or  equitably  claiming,  or  who  fliall  or  may  have,  or 
lawfully  or  equitably  claims  any  eftate,  right,  title, 
or  intereft,  of,  in,  to,  or  out  of,  the  iaid  meflliage  or 
tenement,  hereditaments  and  premifes,  hereby  granted, 
bargained,  ibid,  and  demifed,  or  mentioned  or  in* 
tended  fo  to  b&;  or  any  part  or  parcel  thereof,  fhall 
and  will,  from  time  to  time,  and  at  all  times  hereaf- 
ter,  during  the  faid  term  of  200  years,  upon  the  re- 
i|ueft  of  the  iaid  J.  M.  R.  her  executors,  adminiftra- 
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tors,  or  affigns,  but  at  the  cofts  and  charges  of  the 
faid  y.  C.  m.  T.  y.  B.  and  P.  T.  or  fome  or  one  of 
them,  their,  or  fome  or  one  of  their,  heirs,  executors, 
or  admin iftrators,  make,  do,  and  execute,  or  caufe  or 
procure  to  be  made,  done,  and  executed,  all  and  eveiy 
^  fuch  further  and  other  lawful   and   reafonable  ads, 
deeds,  matters,  things,  conveyances,   and  aflurances, 
in  the  law  whatfoevcr,  for  the  further,  better,  more 
perfeA,   and  abfolute,  granting,  bargaining,  fellings 
and  demifing,   the  faid  mefliiage  or  tenement,  here- 
ditaments and  premifes,  hereby  granted,   bargained, 
fold,  and  demifed  as  aforefaid,  widi  the  appurtenances 
for  the  then  refidue  of  the  faid  term  of  200  years, 
unto  the  faid  A.  M*  R.  her  executors,  adminiflrators, 
or  afligns,  as  by  the  faid  jt.  Af.  R.  her  executors,  ad- 
minifi^rators,  or  affigns ;  or  any  of  them,  or  her,  their, 
or  any*  of  their,  counfel,  learned  in  the  law,  fhaN  be 
Power  for  reafonably  devifed,  advifed,   and  required.     Provided 
the  niort- jjfQ    j^j^j  j^.jg  hereby  declared  and  agreed,  by  and  be- 
Tcce'ivc      ^^ccn  tbe  faid  parties  tothefe  prefents,  and  the  true  in- 
the  rents   ^^^t  and  meaning  of  them  and  of  thefe  prefents  is,  thst 
until  de.  it  (hall  and  may  be  lawfiil,  to  and  fur  the  faid  A£  T, 
fault  of     y^  B.  and  P.  1.  their  heirs,  executors,  and  adminiflra- 
payment.  ^^j^^  peaceably  and  quietly  to  have,  hold,  occupy,  poffeis 
and  enjoy,  the  faid  melTuage  or  tenement,  hereditaments 
and  premifes,  hereby  granted,,  bargained,  fold,  and  de- 
mifed, or  mentioned  or  intended  fo  to  be,  with  the  appur- 
tenances ;  and  receive  and  take  the  rents^  iflites,  and 
^  profits  thereof,  to  and  for  their  refpe«Slive  ufe,  until 

default  fhall  be  made  in  parment  of  the  faid  turn  of 
210/.  or  fome  part  thereof,  contrary  to  the  aforefaid 
provifo  and  covenant  for  payment  of  the  fame,  and 
the  true  intent  and  meaning  of  thefe  prefents,  without 
any  let,  fuit,  trouble,  interruption,  or  difhirbance,  of, 
from,  or  by,  the  faid  J.  M,  R.  her  executors,  ad- 
miniftrators,  or  afsigns,  or  any  other  perfon  or  per- 
fons  whomUiever,  lawfully  claiming  or  to  claim,  br, 
from,  or  under,  her,  them>  or  any  of  them,  in  wit- 
nefs,  &c. 
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HIS  Indenture  of  foar  parts,  made  the 


T 

day  .of       '         in  the  ,  year  of  the  reign,  &c. 

and  in  the  year  of  our  Lord,  — — *  between  B  E  Ky 
of,  &c.  widow  and  relidt  of  B  Ky  late  of,  &c.  de- 
ceafed,  of  the  firft  part ;  5  if  of,  &c.  and  G  F  of, 
&c.  widow,  late  G  Jf,  fpinfter,  which  faid  B  K 
and  G  F^  are  the  two  only  children  who  have  lived 
to  attain  the  age  of  21  years,  of  the  faid  B  Ky  de- 
ceafed,  by  the  faid  B  E  Ky  his  now  widow,  and  which 
faid  B  K  is  alfo  the  fole  executor  and  refiduary  legatee 
named  in  the  laft  will  and  teftament  of  the  faid  B  K 
of  the  2d  part ;  T  5  of,  &c.  the  fon  and  heir  at  law 
of  T  Sy  late  of,  &c.  deceafed,  of  the  third  part ;  and 
D  y  of,  &c.  of  the  fourth  part.  Whereas  by  inden-  Recital  •£ 
ture  tripartite,  bearing  date  on  or  about  the  ■  ■  fettle* 

day  of    .  and  made,  or  exprefled  to  be  made,  °^^"V 

between  the  faid  B  £^1  (then  B  E  Dy  fpinfter),  of  the 
firft  part ;  the  faid  B  Ky  fince  deceafed,  of  the  fecond 
part ;  and  P  JV  and  M  Wy  both  fince  deceafed  of  the 
third  part  (being  the  fettlement  made,  previous  to,  and 
in  contemplation  of,  the  marriage  then  intended,  and 
which  was  foon  after  had,  between  the  faid  B  K  and 
B  E  D)y  after  reciting,  that  by  indenture  of  leafe,  bear- 
ing date  the  — — —  day  of  — —  1 7  ■  and  made 
between  fV  D  oi  the  onfe  part,  and  S  D  of  the  other 
part ;  the  faid  ff^  D  had  demifed  and  leafed  to  the  faid 
f  Z>  all  that  piece  or  parcel  of  ground,  &c.  together 
with  the  new  melTuage  or  tenement  to  he  eredled  and 
built  on  the  faid  piece  or  parcel  of  ground,  purfuant 
to  the  covenant  therein  contained ;  to  hold  to  the  faid 
5  Dy  his  executors,  adminiftrators,  and  alligns,  from  the 

feaft  of. then  next,  for  the  term  of  61  years, 

at  the  yearly  rent  therein  mentioned ;  and  f  eciting  that 
the  faid  S  D  had  built  a  new  brick  meil'uage  or  tene- 
ment on  the  faid  piece  or  parcel  of  ground  y  and  that 
the  faid  S  D  was  then  fince  dead,  having  firft  made 
his  will,  and  appointed  the  faid  BEK  ^then  BED)  re- 

4  F  2  fiduary 


1X7^  PRECEDENTS. 

fiduary  legatee  and  fole  executrix  thereof,  who  bad 

duly  proved  the  fame*    It  is  witnefled,  that  for  the 

confiderations  in  the  faid  indenture  now  in  recital  ex- 

preflfed,  fhe  the  faid  BEK^  with  the  approbation  of  the 

T^^I^\l  faid  B  K)y  did  bargain,  fell,  affign,  and  fet  over,  unto 

were  i    the  faid  P  Wzni  M  JF,  the  faid  recited  indenture  of 

iigned.      leafe,  and  all  and  iingular  the  preraifes  therein  com- 

prifed,  with  the  appurtenances,  to  hold  the  fame  unto 

the  faid  P  fVznd  Af  ff^y  thw  executors,  adminiftni' 

tors,  and  affigns,  for  the  refidue  of  the  faid  term  of 

And  alfo  ^'  years  therein.     And  it  was,  by  the  faid  indenture 

South  Sea  now  in  recital,   declared  and  agreed,   that  the  faid 

annuities.  P  W  and  M  W  fhould  ftand  poffeffed  of  the  faid 

In  truft     leafehold  premifes,  and  alfo  of  the  fum  of  /, 

for  the      New  South  Sea  annuities,  thereinbefore  mentioned  to 

wife  till    have  been  transferred  into  their  names  in  truft,  and  to 

mamagc.  j^j^j  ^^^  ^^  ^^^g  j^j  purpofes  therein^  and  in  part 

hereafter  mentioned  (that  is  to  fay),  in  truft  for  the 
^^^^\  faid  B  EDj  until  the  folemnization  of  the  faid  then  in- 
forTer  tended  marriage.  And  from  and  after  the  folemniza- 
feparate  tion  thereof,  then  as  to  the  faid  leafehold  premifes  in 
uie.  truft,  to  permit  the  faid  B  ED  to  receive  and  take  the 

rents  and  profits  thereof,  for  her  feparate  ufe^  during 
After  her  her  life  ;  and  from  and  after  her  deceafe,  then  in  truft 
death  be.  for  the  iffue  of  the  faid  B  Ki  by  the  (aid  B  his  then 
childre  '"tended  wife,  equally  to  be  divided  between  them  (if 
of  xht  niore  than  one),  and  to  the  furvivors  and  furviiror  of 
marriage  them,  attaining  to  the  age  of  21  years;  and  as  to  the 
attaining   faid  fum  of  /.  New  South  Sea  annuities,  in  truft 

^''  to  permit  the  faid  BED  to  receive  and  take  the  divi- 

•  dends  thereof  for  her  feparate  ufe  during  her  life ;  and 
The  truft  fj.^^  ^^^  ^f^^j.  Y^tv  deceafe,  then  in  truft  for  the  ifliie 

South  Sea  ^^  the  faid  B  A",  by  the  faid  B  his  then  intended  wife, 
annuities  equally  to  be  divided  between  them,  if  more  than  one, 
the  fame,  and  to  the  fvirvivors  and  furvivor  of  them  attaining  to 
the  age  of  21  years;  and  it  was,  in  and  by  the  laid 
A  power  indenture  now  in  recital,  declared  and  agreed,  that  in 
contained  cafe  the  faid  B  K  and  the  faid  B  his  then  intended 
inveft"the  ^^^^  ft^o^W  be  minded,  or  defirous  to  have  the  above- 
ftock  in  mentioned  truft  eftates,  or  any  part  thereof,  ftJd,  and 
the  pur.    the  money  arifing  by  fuch  fale  or  fales  placed  out  and 

chafe  of    Invefted  in  or  upon  any  other  ftock  or  flocks,  fecurity 
lands.  ''  ^ 
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or  fecurities,  or  in  or  upon  the  purchafe  of  anj  Jands 
or  tenements ;  and  to  be  removed,  varied,  and  fold, 
from  time,  as  often  as  the  faid  B  K  and  the  faid  B  his 
then  intended  wife  fliould  be  minded  or.defirous  to 
have  the  fame  done;  then /the  faid  P  ^and  M  W^ 
their  executors  or  adminiftrators  fliould,  when  and  as 
often  as  the  faid  B  K  and  the  faid  B  his  then  intended 
wife  fliould  fignify  the  fame  in  writing;,  under  their 
bands,  accordingly  fell  and  difpofe  of  the  fame,  or  fo 
much  thereof  as  mould  be  required  by  any  fuch  writ- 
ing; and  fliould,  from  time  to  time,  inveft  and  lay 
out  the  money  arifing  by  every  fuch  fale,  upon  fome 
other  fecurity  or  fecurities  in  the  funds,  or  elfewhere ;  * 
or  in  or  upon  the  purchafe  of  any  lands  or  tenements, 
by  and  with  the  confent  and  approbation  in  writins;, 
under  the  hands  and  feals  of  the  faid  B  K  and  the  faid 
B  his  then  intended  wife,  from  time  to  time,  firft  had 
and  obtained,  which  ftock  and  flocks,  fecurity  and 
fecurities,  lands  or  tenements,  that  fliould  or  might 
be,  from  time  to  time,  purchafed,  bought,  or  fecured, 
by  and  with  fuch  confent  and  approbation  as  aforefaid, 
ihould,  from  time  to  time,  be  transferred,  fettled,  and 
conveyed,  to,  for,  and  upon,  the  fame  trufts,  ufes,  in* 
tents,  and  purpofes,  as  were,  in  and  bv  the  faid  inden- 
ture now  in  recital,  particularly  fettled  and  declared 
as  aforefaid ;  and  to,  for,  and  upon,  no  other  ufe,  in« 
tent,  or  purpofe  whatfoever.     And  whereas  by  inden- Recital  of 
ture,   bearing  date  on  or  about  the  — — —  day  of*"  a^gn- 
'  17—,  and  made,  er  exprefied  to  be  nwde,  Jy^JJJ  ^j^^ 
between  M  fV  and  8  W  (executors  of  the  laft  will  executors 
^d  teftament  of  the  aforefaid  P  W^  deceafed,  whoof  furviv. 
furvived  the  aforefaid  MW)  of  the  firft  part,  theingtruftce 
(kid  B  K  fmce  deceafed,  and  the  faid  B  his  then  wife  ^^  ^"^ 
of  the  fecond  part;  and  the  aforefaid  TS  (fince  de-^*^®^'* 
ceafed)  and  H  7,  alfo  fince  deceafed,  of  the  third 
part.     After  reciting,  among  other  things,  the  faid 
hereinbefore  recited  indenture  of  fettlement,  of  the 

■    ■  day  of      ■'    '     17 ,  and  the  will  of  the 

laid  P  W^  It  is  witnefled,  that  in  purfuance  of,  and 
in  obedience  to,  a  certain  decree  of  the  Court  of 
Chancery  therein  recited,  and  in  confideration  of  5s. 
they  the  (aid  MJV^xAS  W&ii  bargain,  fell,  affi|n» 
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trajisfer,  and  fct  over,  unto  the  faid  T  S  •  and  H  Tj 
fince  deceafed,  their  executors,  adminiftrators,  and  a(- 
figns,  the^  faid  hereinbefore  mentioned  indentures  of 
Icafe,  from  the  faid  IV  D  to  the  faid  S  Z),  and  all  vA 
fingular  the  premifes  therein  comprifed,  and  all  die 
cftate,  right,  title,  and  intereft,  of  them  the  faid  M 
W  and  o  JV^  of,  in,  and  to,  the  fame,  to  hold  die 
fame  unto  the  faid  T  S  and  H  T,  their  executors,  ad- 
miniftratprs,  and  affigns,  for  the  reAdue  of  the  faid 
term  of  6i  years  therein  in  truft,  neverthelefs ;  and  to 
and  for  the  feveral  ufes,  intents,  and  purpofes,  in  and 

by  the  faid  indenture  of  feitlement,  the day  of 

^__  mentioned,  exprcffed,  and  declared,  touching 
Transfer  and  concerning:  the  fame.  And  whereas  the  aforefaid 
ot  the       fun^  Qf  /.  New  South  Sea  annuities,  w^as  alfo  in 

the  c^  purfuance  of  the  faid  decree  of  the  Court  of  Cban-r 
truftecs.  ^®^y»  nientioned  in  the  faid  laft  recited  indenture,  at 
ter wards  transferred  by  the  faid  M  fVznd  S  W^  unto 
or  into  the  names  of  the  faid  JT  S  and  H  T  (fmce  de- 
ceafed)  in  the  transfer  books,  kept  at  the  South  Sea 
houfe,  upon  the  trufts  of  the  faid  hereinbefore  recited 
indenture  of  fettlement,  .of  the  — —  day  of  ■ 

Recital  17— •  And  whereas,  in  purfuance  of  the  aforefaid 
that  in  power  in  that  behalf  contained  in  the  faid  indenture  of 
purfuance  lettlement,  the  faid  7'  S  and  H  7' did,  on  or  about  the 

of  a  power ^^  day  of..-. 17^^ ,    at    the  requeft  and 

tlemenn  a  ^7  ^^^  diredion  of  the  faid  B  K  ^dB  his  wife,  fell 

fum  was    and  difpofe  of  the  faid  fum  of         ■    ■  /.  New  South  Sea 

laid  out  in  annuities,  and  lay  out  the  money  thence  arifing  in  the 

^^J"^  pur-    purchafe  of  the  copyhold  or  cuftomary  meffuages  or 

chafe  of    tenements    and    hereditaments   hereinafter   defcribed, 

holden  of  the  manor  of  T  *    *         in  the  faid  county  of 

Middlefex,  and  accordingly  at  a  fpecial  Court  Baron, 

held  for  the  faid  manor,  on  the       ■  day  of  . 

■         17 ,    H  ff^y  one  of  the  cuftomary  tenants 

of  the  faid  manor,  duly  furrendered  into  the  hands  of 
the  faid  lord  of  the  faid  manor,  according  to  the  cirf- 
tom  thereof,  all  thofe  hi*  four  cuftomary  mefluages 
or  tenements,  &c.  and  alfo  all  that  piepe  or  parcel  <rf 
land  called,  &c.  and  alfo  all  that  flip  of  land,  &c.  to 
all,  which  faid  premifes  the  faid  H  ^had,  at  a  fpc- 
(:ial  Court  Baron,  held  for  the  faid  manor,  on  the 

day 
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day  of  17—* — ,  been  admitted  te- 

nant by  the  aefcriptions  therein  mentioned,  to  the  ufe 
and  behoof  of  the  faid  T  S  and  H  T  (fince  deceafed), 
their  heirs  and  affigns  -,  and  the  faid  T  S  aiid  H  T 
were  thereupon,  at  the  fame  Court,  duly  admitted 
tenants  to  the  faid  copyhold  or  cuftomary  heredita- 
ments, with  the  appurtenances  accordingly,  to  hold  to 
them,  their  heirs,  and  afsigns,  at  the  will  of  the 
Lord,  according  to  the  cuftom  of  the  faid  manor,  by 
the  rights  and  fervices  for  the  fame  due,  and  of  right 
accuftomed.  And  whereas  the  faid  H  T  died  in  the  Recital  of 
lifetime  of  the  faid  T  S,  and  the  faid   T  S  died  fome  jJ^J^^J^ 

time  in  the  year  17 ,  inteftate  as  to  the  faid  copy-^u^  ^^^f, 

hold,  or  cuKom^ry  mefTuages  or  tenements  and  here-  tees,   and 
ditaments,  leaving  the    faid  7*5  (party  hereto),  histhefur- 
fon  and  heir  at  law ;  and  at  a  Court  Baron  held  for  ^^^i"^' 
the  (aid  manor  of  J,  on  or  about  the  — — .  day  of  ^^  j"5/" 

■  17       ■  ;  he  the  faid  i  o,  party  hereto,  was  t^te. 

duly  admitted  tenant  to  all  and  fmgular  the  fame  copy- 
hold, or  cuftomary  meiTuages  or  tenements  and  here- 
ditaments, with  the  appurtenances,  to  hold  to  him, 
his  heirs,  and  afsigns,  at  the  will  of  the  Lord,  accord- 
ing to  the  cuftom  of  the  faid  manor.  And  whereas  Reciul  of 
by  indenture  of  leafe,  bearing  date  on  or  about  the  a  leafe. 

'  ■  day  of  ■     17 ,  and   made,    or  ex- 

pi'eiTed  to  be  made^  between  fV  D  oi  the  one  part,  - 
and  the  aforefaid   B  K^  (ince  deceafed,  of  the  other 
part.     In  confideration  of  the  furrender  of  the  faid 
hereinbefore  mentioned  or  recited  indenture  of  leafe, 

of  the  ^.— -—  day  of  ■  17 ,  and  for  other 

confiderations,  he  the  faid  WD  did  demife,  fet,  and 
to  farm  let,  unto  the  faid  B  Ky  all  that  piece  or  parcel 
of  ground,  with  the  two  meffuages  or  tenements,  &c. 
together  with  their  and  every  of  their  appurtenances, 
to  hold  the  fame  unto  the  faid  B  K^  his  executors,  ad- 
min iftrators,  andai&gns,  from  the  feaft  of,  &c.  ■ 

then  laft,  for  the  term  of years,  at  the  ycariy  rent 

of L  payable  as  therein  mentioned,   and  under 

and  fubject  to  the  covenants  and  agreements  therein 
contained,  on  the  tenants  or  leftee's  part  and  behalf  to 
be  obferved  and  performed.      And  whereas  the  faid  Recital  of 
B  K  had  iffue  by  the  faid  B  his  now  widow,  only  having 

4  F  4  three  cluldrcn, 
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and  that  three  childieiit  namely,  B^  who  died  under  the  ago 
only  two  of  21  ye^irs,  and  the  ^dorelaid  B  f,  and  G  Py  parties 
attained  ^j^j^^  ^\^  h^vc  attained  their  rdpedive  ages  of  2f 
J'  ^.^-  years.  And  the  laid  B  K,  by  his  laft  will  and  tcf. 
jl^j^  tament  in  writing,  bearing  date  on  or  about  the 
— — —  day  of  17 — = — J  (here  fet  out  that 

part  of  the  will  that  is  neceflkry.)  And  the  £ud  tcf-, 
tator  appointed  the  laid  B  IT,  his  (on,  executor  of 
And  that  his  laid  will,  and  is  linoe  dead,  without  revoking 
the  tefta-or  ^tering  the  lamei  and  t)ie  laid  executor  hath 
^,J»^^duly  proved  the  laid  wiU  in  the  laid  Court  of,  ic 
^^1^^^  And  whereas  the  laid  BBK^  BK,  and  G  F^  have 
it»  that  applied  to  and  requcfted  the  aferelaid  DJ  to  leod 
cheese,    and  advance  to  them  the  fum  of  L  Whidi 

cutors  ^e  the  &id  D  J  hath  confented  and  agreed  to  do  ac- 
^^^  cordinely,  upon  having  the  re^yment  thereof  with 
She  famcp  intereft  for  the  fame,  2Lftei:  the  rate  of  (oar  per  cent, 
and  have  per  ann.  fecured  by  a  mortage  of  all  the  a/pre6t4 
requeued  |ealehold  and  copyhold  mefliiages  or  ttnemeats,  hero- 
the  loan  .ditaments  and  premiles,  in  the  manner  hereinafter  ex- 
on  SSnu^P*^*^-    ^^^  *^*  indenture,  that  for  and  m  am- 

^rai£c         fideration  of  the  fum  of ^ — 4.  of  and  by  the  IsikI 

Y^  '  DJ  tothefaid  BEK^  BK^  and  G^,  in  hand,  weU 
witne^^  and  truly  paid,  at  or  before  the  fealing  and  delivery  of 
eth*  thele  prefents,  the  receipt,   wherepf  they  da  hereby 

acknowledge,  and  thereof  and  therefrom,  and  of  and 
from,  every  part  thereof^  dp  refpeAively  acquit^  je« 
leafe,  and  difcharge,  the  laid  D  Jy  his  executors,  ad-> 
miniftrators,  and  affigns,  by  thefe  prefents,  they  the 
iaid  B  Ey  B  Ky  and  G  /*,  haye,  smd  every  of  them 
hath,  bargained,  fold,  affigned,  tnmsferred,  and  let 
»ver,  and  by  thefe  prefents  do,  and  every  of  diem 
loth,  bargain,  fell,  affign,  transfer,  and  fet  over,  unt<^ 
the  faid  1)  Jy  his  executors,  adminiftrators,  and  a£- 
iigns,  all  and  fmgular  the  laid  piece  or  parcel  of 
ground,  melTuages  or  tenements,  and  promiiles,  cooh 

1>rifed  in  the  uid  hereinbefo^  recited  indenture  of 
cafe,  of  the  ■  day  of  17        ^  and 

which  were  hereby  demifed  to  the  aforelaid  B  K  (fince 
deceafed),  hfs  executors,  adminiilratorS)  and  affigns^^ 
for  the  term  of  — — —  years  as  albrtfaid,  togedier  with 
their  and  tv^ry  of  their  appurtenances;  and  all  die 

eftate,^ 
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eftate,  HgHl,  titley  tntereft,  tnift,  term  of  years  yet 
to  coins  and  anacpired,  benefit  of  renewal*,  property 
^laim  and  demand  whatfoeTer,   both  at  law  and  in 
equity,  of  th^m  the  faid  BEKy  BKy  and  G  Fj  and 
fvtry  of  them,  of,  in,  to,  or  out  of,  the  fame,  and 
^very  part  thereof,  together  with  the  faid  recited  in- 
denture of  leafe ;  and  all  other  deeds,  evidences,  and 
writings  whatfoever,  relating  to,  or  in  any  wife  con- 
cenang  the  fame  premifes,  or  any  part  thereof,  which 
tliey  the  faid  BEK^  BKj  and  G  Fy  or  any  of  them, 
|u»w  have  or  hath,  in  their,  or  any  of  their  ciiftodyor 
poffipffion ;  or  can  or  may  obtain,  without  fait  at  law  or  in 
equity:  TO  HAVE  AND  TO  HOLD  the  faid  piece  Ha^iw 
or  parcel  of  ground,  mefiuages  or  tenements,  and  all  and  duou 
fingi^  •ther  the  premifes  hereinbefore  exprefied  to 
be  hereby  affigned,  with  the-  appurtenances,  unto  the 
iaid  i>  /,  his  e^ecutors^  adminiftrators,  and  ifsigns, 
fimn  heneeferth,  for  and  during  all  the  reft,  reiidue, 
and  remainder,  now  to  come  and  unexpired,  of  the  faid 
(erm  of  ■'■  !■■  i-  years  therein,  fubjed  neverthelefs  to 
fhc  payment  of  the  rent  and  performance  of  the  cove- 
pants  and  agreements  in  the  faid  hereinbefore  recited 
indenture  of  leafe,  of  the        ■  day  of  • 

17.J      I  referved  and  contained  on  the  tenant  or  lef- 
fee's  part  and  behalf,  to  be  paid,  obferved,  and  per* 
formed,  and  alfo  fubjefl  to  the  provifo  for  redemption 
of  the  faid  premifes  hereinafter  contained*     And  this 
indenture  further  witneiTeth,  that  for  the  confiderations  Afltgn- 
{doreft^id,  thev  the  faid  BEKy  BKy  and  GFy  have,  mentofa 
and  every  ot  >them  hath,  afsigned,  transferreid,  and  policy  of 
fet  over  5  and  by  thefe  prefents  do,  and  every  of  them  infuraocc. 
doth,  s^fsign,  transfer,  and  fet  over,  all  that  policy  of 
infurance,  number     .       .,  whereby  the  faid  mefTuages 
or  tenements,  smd  buildings,  hereinbefore  exprefled  to 
be  hei-eby  afsigned,  are  infured  from  lofs  or  damage 
\f  fire,  in  the  r — — — —  infurance  office,  London ; 
and  all  fum  and  fums  of  money  therein  mentioned,  or 
thereby  infur^  upon  the  &id  premifes,  or  any  part 
thereof  and  recoverable  thereupon,  to  have  ana  to 
liold,  receive,  take^  and  enjoy,  the  faid  policy  of  in- 
|ttia|nce|  aiid  fiim  and  iiims  or  money,  and  every  part 
fl^eteo^  unto  tht  fiud  D  J^  his  executors,  adminiilra- 

tors. 
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tors,  and  afsigns,  to  and  for  his  and  their  own  ufe 
and  benefit,  fubjed  neverthelefs  to  the  provifo  or  con- 
dition for .  redemption  thereof, .  hereinafter  contained 
(that  is  to  fay),  Provided  always,  and  thefe  prefents 
Mortage  are  upon  this  exprefs  condition,  that  if  the  faid  BE  K^ 
provifo.    J5  j[^  jyjj  Q  p^  jjjgjj.  executors,  adminiftrators,    or 

afsigns,  do  and  (hall,  well  and  truly  pay,  or  caufe  to 
be  paid,  unto  the  faud  D  y^,  his  executors,  adminiftra- 
tors, or  afsigns,  at  or  in  the  common  dining  hall  of 
Lincoln's  Inn,  in  the  county  c^  Middlefex,  the  fum 
of  A  of,  &c.  with  iotereft  for  the  fame,  after  the 

rate  of  4  per  event,  per  ann*  in  manner  following  (that 
is  to  fay),  the  fum  of  L  being  one  half  year's 

intereff  of  the  faid  fum.  of——/,  after  the  rate  afoie- 
faid,  upon  the  day  of-  .  next  enfuing,  and  the  fur- 
ther fum  of  — — /.  being  the  whole  principal  monejr 
and  one  half  year's  intereft  thereof, .  after  the  /ate 
aJForefaid,  upon  the  —  day  of  ,  whick' 

will  be  in  the  year  of  our  Lord  ij-J ,  without  any  . 

dedu£kion  or  abatement  wbatfoever  out  oi  the  (ame, 
or  any  part  thereof,  for  or  in  refped  of.  any  rates, 
taxes,  charges,  afTeflments,  or  impofitions  whatfoever, 
now  taxed,  charged,  afieiTed,  or  impofed,  or  hereafter 
to  be  taxed,  charged,  affeiTedy  or  impofed,  upon  the 
faid  piece  or  parcel  of  ground,  me&liages  or  tene* 
ments,  and  hereditaments,  hereinbefore  expreSed  to 
be  hereby  afsigned,  or  any  part  thereof,  or  upon  the 

faid  principal  fum  of L  or  the  intereft  thereof 

or  upon  the  faid  D  J^  his  executors,  adminiftrators, 
or  afsigns,  for  or  in  refpe^  of  the  (ame,  or  any  part 
thereof,  by  authority  of  parliament  pr  ptherwife  how- 
foevcr  (being  the  fame  principal  money  and  intereft  as 
are  in  part  fecured  by  the  joint  and  feveral  bond  of 
them  the  faid  BE  Kj  BKy  and  G  jF,  bearing  even  date 
with  thefe  prefents),  then  arid  in  fuch  cafe  this  prefent 
indenture,  and  the  afsignments  hereinbefore  exprefled 
to  be  hereby  made,  and  every  ^lauie,  yticle,  matter, 
and  thing,  herein  contained,  (hall  ceafe,  determine, 
and  be  abfolutely  void,    to  all  intents  and  purpofes 
whatfoever,  any  thing  hereinbefore  contained  to  the* 
contrary  thereof,  in  any  wife  notwitbAanding.     Andi 
Indenture  this  indenture  further  witnefieth,    tb^t  fpr  .the  .coxv-: 
further  c  fideratioa 
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fideration  afardaid,  and  for  the  better  fecuring  the  re-  witncfleth 
payment  to  the  faid  D  7,  his  executors,  adminiftra-^^  ^?^  ^^ 

tors,  or  afsigns,  of  the  faid  fum  of /.  and  ihtereft,  pre^^^j^g, 

and  alfo  for  and  in  confideration  of  ten  ftiil lings  of,  &c. 
by  the  faid  D  J  to  the  faid  T  S  (party  hereto^  in  hand, 
well  and  truly  paid,  at  ^or  before  the  fcaling  and  de- 
livery of  thefe  prefents,  the  receipt,  whereof  is  hereby 
acknowledged.  He  the  faid  T  5,  party  hereto,  at  the 
requeft  and  by  the  dire£lion  of  the  faid  B  E  K^  B  Kt 
and  G  F^  teftified,  by  their  being  rcfpe6tively  made 
parties  to,  and  fealing  and  delivering  thefe  prefents  ^ 

doth    hereby  for-  himfelf,    his  heirs,   executors,   ad- Covenant 
miniftrators,  and  affigns,  covenant  and  agree  with  the  to  furren^ 
faid  D  y,  his  heirs,  executors,  adminiftrators,  and  af- ^^^^*"^^* 
iigns,  that  he  the  faid  T  f ,  party  hereto,  or  his  heirs, 
fhall  and  will,  at  the  cofts  and  charges  of  th^m  the 
iaid  B  E  Ky  B  Ky  anJ  GFy  or  feme  or  one  of  them, 
at  the  next  Court  Baron  or  cuftomary  Court  to  be 
holden  for  the  manor  of  T  aforefaid,  furrender  into 
the  hands  of  the  Lord  of  the  faid  manor,  according  to 
the  cuftom  thereof,  all  and  fingular  the  faid  copyhold 
or  cuftomary. meiTuages  or  tenements,  Jands  and  here- 
ditaments, hereinbefore  particularly  deicribed  and  men- 
tioned to  have  been  furrendered  on  the  ■  d^y  of 

17- ,  by  the  faid  H  TV  to  the  ufe  of  the 

faid  T  S  aiid  H  T  (fince  deceafed),  their  heirs  and  af- 
figns as  aforcfaid,  together  with  their  and  every  of 
their  rights,  members,  and  appurtenances,  and  all  the  ' 

eftate,  right,  title,  intereft,  property,  claim,  and  de- 
mand, whatfoevei^,  at  law  aitd  in  equity,  of  him  the 
.laid  TT Sy  party  hereto,  of,  into,  or  out  of  the  fame^ 
and  every  part  thereof,  to  the  ufe  and  behoof  of  him 
the  faid  D  %  his  lieirs  and  affigns  for  ever,  at  the 
will  of  the  Lord,*  according  to  the  cuftom  of  the  faid 
manor,  fubje£b  neverthelefs  to  the  fame  or  the  like 
provifo  or   condition   for  redemption  thereof,    as   is 
hereinbefore  contained  for  the  redemption  of  the  faid 
Jeafehold  mefiuages  or  tenements,  and  premifes  here- 
inbefore exprefled  to  be  hereby  affigned.     And  the  faid  pre^  from 
T  Sy  for  himfelf,  his  heirs,  executors,  and  adrainiftra-incum. 
tors,  doth  hereby  further  covenant  and  agree  with  the  brances. 
iaid  D  Jy  bis  heirs  and  affigns,  that  he  the  faid  T  Sy 

party 

J 


Vl80  PRECEPENTS. 

ptrty  hereto,  hath  not,  at  any  time  heretofore,  done, 
committed,   or  executed,   or  wittingly  or  willingly 
permitted  or  fufiercd  any  act,  deed,  matter,  or  thing, 
whatfoever,  whereby  or  by  means,  or  in  confequence 
'  whereof,  the  faid  copybold^or  cuftomary  mefTuages  or 
tenements,  lands  and  hereditaments,  hereinbefore  co- 
venanted to  be  furrendered,  or  any  part  thereof,  are, 
is,  can,  (hall,  or  may  be,  in  any  wife  impeached, 
charged,  prejudiced,  or  incumbered,  in  title,   eftate. 
Legatee's  or  otherwife  howfoeven     And  the  (aid  BEKj  BK^ 
tr^"*Ibc  *"^  ^  ^»  ^^  ^i^k^Y  for  themfclves,  feverally  and  ret 
mmtea^  pcftively,  and  for  their  fevcral  and  refpedive  heirs, 
money,     executors,  adrainiftrators,   aqd  afsigns,  covenant  and 
agree  with  the  iaid  D  y,   his  heirs,  executors,  ad- 
miniftrators,  and  afsigns,. in  manner  following  (that 
is  to  fay),  that  they  the  faid  B  E  K^  BK^  and  Cr/,  or 
ibme  or  one  them,  their,  or  ibme  or  otyc  of  their, 
heirs,  executors,  adminiftratdrs,  or  afiigns,  fliali  and 
will,  well  and  truly  pay,  or  caufe  to  be  paid,  unto  the 
faid  D  Jy  his  executors,  adminiftrators,  or  afsigns,  the 
fum  of        '     L  of,  &c.  with  intereft  for  the  (an^  after 
the  rate  aforefaid,  at  the  place  and  times,  and  in  the 
manner  hereinbefore  limited  and  appointed  for  the  pay. 
ment  thereof,  according  to  the  true  intent  and  mean. 
That  the  j^g  of  thefe  prefcnts.     And  alfo  that  the-£ud  herein. 

vSid'*     ^forc  recited  indenture  of  leafe  of  the  -^ day 

of  17 ^   is  a  good  and  effe&ual  Jeafe, 

valid  in  the  law,  and  yet  fubiifting,  and  not  furreo* 
dcred,  forfeited,  or  become  void  or  voidable  in  amy 
That  the  wife  hovvfoever.      And  that  the  rent  and  covenants 
rent  has    therein  referved  and  contained,  on  the  tenant's  or 
m^o^      leffce's  part,  have  been  duly  paid,  obferved,  and  per* 
^  formed,  up  to  the  '  day  of  ■  1  »      laft. 

And  that  And  that  they  the  faid  B  E  Ky  £  JT,  and  G  /*,  or  fome 
lood  ***^^  ^^  ^"^  ^^  them,  now  at  the  time  of  the  fealing  and 
nght  to     delivery  of  thefe  prefents,  have  or  hath  in  themfelves, 
convey,     himfelf,  or  herfelf,  good  right  and  full  power  to  a£* 
fign  the  faid  leafehold  mefiuages  or  tenements,   and 
premifes,  hereinbefore  exprefled  to  be  hereby  afsigned, 
with  the  appurtenances,  unto  him  the  (aid  Z>  /,  his 
executors,  adminiftrators,  and  afsigns,  in  the  manner 
afore&id,  and  according  to  the  true  intent  and  mean- 
ing 
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ing  of  tbefe  prefents.    And  alfo  that  the  faid  T  Sy  That  TS 
party  hereto,  is  now  at  the  time  of  the  ff^liifg  and  de*  i^  fcifed 
livery  of  thefe  prefents,  lawfully,  rightfdlly,  and  ab-  ^^y^^ 
folutely,  feifed  to  htm  and  his  heirs,  of  a  good  eftate  premifes 
o^inheritance  in  fee  fimple,  according  to  the  cuftom  acconUn^ 
of  the  faid  manor  of  Taforefaid,  of  and  in  the  faid  to  the  cull 
copyhold  or  cuftomary  HiefTuages  or  tenements,  and^**"*^f*l*^ 
hereditaments,  hereinbefore  covenanted  to  be  furren-  "****^' 
dered,  with  the  appurtenances,  in  truft  for  them  the 
faid  B  BKy  BKy  and  Q  Fj  or  fome  or  one  of  them, 
their,  or  fome  .or  one  of  their,   heirsi  executors,  or 
adminiftrators,     without    any    condition^    limitation, 
matter,    or    thing,    whatfoever,    to    alter,    chance, 
charge,  or  incumber  the  fame.     And  that  he  the  (aid  And  that 
T  S  hath  good  right,  by  the  direction  of  them  the  he  will, 
faid  BEKy  B  Ky  and  6  F,  to  furrcnder  the  fame  co-  *»y  \h«  ^^ 
pyhold  or  cuflomary  meffuages  or  tenements,  and  he-  J^c  Icea^ 
reditaments,   with  the  appurtenances,  to  the  ufe  of  tees,  fur. 
him  the  faid  Z>  7,  his  heirs  and  a&igns,  in  the  man-  render 
ner  aforefaid.     And  further,  that  it  rn^ll  and  may  be  fame  to 
lawful,  to  and  for  the  (aid  D  7,  his  executors,  ad*  ^^^  "^^^"^ 
miniftrators,  and  afsigns,   refpeftively,  from  time  to^*^** 
time,  and  at  all  times,  from  and  after  default  fhall  be  Mortga- 
made  in  payment  of  the  faid  fum  of  A  and  in-  ^Jl*  *|^"^ 

tereft,  or  any  part  thereof,  contrary  to  the  provifo  pay^nt  ** 
hereinbefore  contained,  and  the  true  intent  and  mean-  to  enter/ 
ing  of  thefe  prefents,  peaceably  and  quietly  to  enter 
into  and  upon,  have,  hold,  ufe^  occupy,  poflefs,  and 
enjoy,  all  and  fingular  the  faid  leafehold  and  copyhold 
'  meisuages  or  tenements,,  hereditaments  and  premifes, 
faer^l^fore  exprefsed  to  be  hereby  afsigned  and  cove- 
nanted to  be  furrendered,  and  to  receive  and  take  the 
rents,  ifsues,  and  profits  thereof,  and  of  every  part 
thereof,  to  and  for  his  and  their  own  ufe  and  benefit, 
without  any  let,  fuit,  hindrance,  interruption,  dif- 
turbance,  or  denial  whatfoever,  of  or  by  the  faid  BEK^ 
B  K^  and  G  /*,  or  any  of  them,  their,  or  any  of  their, 
heirs  or  afsigns,  or  any  other  perfon  or  perfons  whom- 
foever;  and  that  free  and  clear,  and  freely  and  clearly, 
acquitted,  exonerated,  and  difofaarged,  or  otherwife, 
by  them  the  faid  BEK^  BKj^nd  GFy  or  (bme  or  one 
•f  them,  their,  or  fome  or  one  of  their,  heirs,  execu* 
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t6rs,  adminiftrators,  or  afsiCTs,  well  and  fufficiently 
faved,  harmlefs  and  indemnined,  of,  fr6m,  and  againft, 
all  and  all  manner  of  former  and  other  gifts,  grants, 
bargains,  fales,  leafcs,  mortgages,  trufts,  wills,  eilates. 
For  fur-  titles,  charges,  and  incumbrances,'  whatfoever.  And 
thcr  aflur-  moreover  that  they  the  faid  TS,  B  E  K^  B  K^znd  GFj 
^'^^'  and  every  of  them,  and  their,  and  every  of  their  refpec- 
tive  heirs,  executors,  and  adminiftrators,  and  all  and 
every  other  perfon  and  perfons  whoinfoever,  claiming, 
or  who  may  at  any  time  hereafter  have,  or  lawfully 
claim,  any  eftate,  right,  title,  truft,  or  intereft,  either 
at  law  or  in  equity,  of,  into,  or  out  of,  the  faid  leafe- 
hold  and  copyhold  mefTuages  and  tenements,  heredita^ 
ments  and  prenlifes,  hereinbefore  expreffed  to  b^  hereby 
afsigned  and  covenanted  to  be  furrendered,  or  any  part 
thereof,  (hall  and  will,  from  time  to  time,  and  at  aH 
times,  from  and  after  fuch  default  (hall  be  made  in 
payment  of  the  faid  fumof  /.  and  interefl,  or  any 

part  thereof  as  aforefatd,  upon  every  reafonable  requeit 
of  the  faid  D  y^  his  executors,  adminiftrators,  or  af« 
figns,  but  at  tne  proper  cofts  aad  charges,  in  the  law, 
of  the  faid  B  E  Ky  J?  JST,  and  G  F,  or  fome  or  one  of 
them,  their,  or  fome  or  one  of  their,  heirs,  executors, 
adminiftrators,  or  afsigns,  make,  do,  acknowledge, 
levy,  fuffer,  and  execute,  or  caufe  and  procure  to  be 
made,  done,  acknowledged,  levied,  fufFered,  and  exe- 
cuted, all  and  every  fuch  further  and  other  lawful  and 
reafonable  zik  and  a£ls,  thing  and  things,  devifes,  con« 
veyances,  and  aflurances,  in  the  law  whatfoever,  for 
the  further,  better,  and  more  perfeclly  and  abfoluteiy 
afsigning,  Surrendering,  conveying,  and  affuring,  of  all 
and  flngular  the  fame  leafehold  and  copyhold  mefluages 
or  tenements,  hereditaments  and  premifcs,  with  their 
and  every  of  their  appurtenances,  unto"  and  to  the  uie 
of  him  the  faid  D  y,  his  heirs,  executors,  admiaiftra^ 
tors,  and  affigns,  refpcftively,  according  to  the  nature 
and  quality  of  the  fame  premifes,  freed  and  difcharged 
from  the  faid  provifo  or  condition  for  redemption 
thereof,  hereinbefore  contained,  and  all  equity  there- 
upon, and  all  other  fight,  title,  and  equity  of  redemp^ 
tion  whatfoever,  as  by  him  the  faid  D  /,  his  execu- 
tors, adminiftrators,  or  affigns,  or  his  or  their  counfe' 
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learned  in  the  law,  fhall  be  reafonably  and  lawfully 
devifed,  advifed,  and  required;  Provided  always,  and  Provifo, 


it  is  hereby  declared  and  agreed,  by  and  between  all  ^^**  ""^^^ 
the  faid  parties  to  thefe  prefents,  that  in  the  mean  time,  ^qJ^, 
and  until  default  (hall  be  made  in  payment  of  the  faid  gennuy 


fum  of  ■  /.  and  intereft,  or  of  fomc  part  thereof,  enjoy  the 

contrary  to  the  provifo  and  covenant  for  payment  prcmifci 
thereof,  hereinbefore  contained;  it  fhall  and  may  be 
lawful,  to  and  for  the  perfon  or  perfons  who  (hsul  or 
may,  for  the  time  being,  be  entitled  to  redeem  the 
faia  leafehold  and  copyhold  mefltiages  or  tenements, 
hereditaments  and  premifes,  hereinbefore  exprefled  to 
be  hereby  affigned  and  covenanted  to  be  furrendered, 
peaceably  and  quietly  to  have,  hold,  ufe,  bccupy,  pof- 
iefs,  and  enjoy,  all  and  fingular  the  fame  leafehold  and 
copyhold  memiages  or  tenements,  hereditaments  and 
premifes,  refpe^ively;  and  to  receive  ^^nd  take  the 
rents,  ifllies,  and  profits  thereof,  and  of  every  part 
thereof,  to  and  for,  his,  her,  and  their,  own  ufe  and 
benefit,  without  the  lawful  let,  fuit,  trouble,  hin* 
drance,  interruption,  difturbance,  or  denial  what- 
focver,  of  or  by  the  faid  D  y^  his  heirs,  executors, 
adminiftrators,  or  af&gns,  or  of  or  by  any  other  per- 
fon or  perlJns  whomfoever,  lawfully  claiming  or  to 
claim,  by,  from,  or  under, .  him,  them,  or  any  of 
them.     In  witnefs. 


A^gnnuni  of  a  Mortgage  Debt,  and  a  Term  of  Tears 

for  jecuring  the  fame. 

■ 

X  HIS  indenture,  made  the  5th  day  of  April^  in  the 
year  of  our  Lord  1799,  and  in  the  39th  year  of  the 
reign,  &c.  between  Thomas  Jones  of,  &c.  of  the  one 
part,  Robert  Crawford  of,  &c.  of  the  2d  part,  and 
Peter  Clark  of,  &c.  of  the  3d  part.  Whereas  by  an  Recital  of 
indenture  of  demife  and  mortgage,  bearing  date,  &c.  and  a  mort- 
•xprefled  to  be  made  betwecnthe  faid  Robert  CraiufurdZ^Z^* 
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of,  &c  of  the  one  part,  and  Dmmi  i&rfn  of,  inL  of 
the  ocher  part.    It  is  witncfled,  that  in  .ooofidetatioii 
of  1,500/L  bjr  the  £ud  Dm/id  AUrgm  to  the  iaid  Jt#. 
lert  Crawtm-i^  well  and  tmly  paid,  he  the  iaid  Ritheri 
Oravafuri  HA  therd>y  bargain,  fell,  and  demife,  uniD 
the  i^d  Dmii  Mtrgam^  all  thcrfe  the  mfffiiagrs,  frmf, 
lands,  tenements,  and  hereditament^,  therein  and  hete- 
inafter  particularly  mentioned  and  defcribed,  with  thcjr 
au)purtenan<xs,  to  hold  die  iame  unto  the  (aid  Dmii 
Ainrgan^  his  executors,  adminiflxators,  and  afigas^ 
from  the  day  of  the.date  of  the  £ud  indenture,  fer  and 
during  and  unto  the  full  end  and  term  of  500  years, 
from  thence  next  enfuing,  without  impearhmeat,  of 
or  for  any  manner  of  wane,  fubjed  neverthelefs  to  a 
proviib  or  condition  therein  contained,  for  making  the 
fame  void  on  pajrment,  b^  the  (aid  R§ktrt  Crsn^mrdj 
his  heirs,  executors,  or  admmiflrators,  to  the  faid  David 
Morgan^  his  executprs,  adminiftrators,  and  afligns,  of  the 
fum  of  1500/.  and  interefl,  after  the  rate  and  on  the 
time  there  mentioned.    And  whereas,  by  an  indenture 
An  aiCgiu  of  affignmen^,  bearing  date,  &c.  and  expr^ed  to  be 
ment         made  between  the  (aid  David  Morgan  of  the  ift  part, 
thereof,    the  (aid  Robert  Craufurd  of  the  ad  part,  and  the  (aid 
Thomas  Jonis  of  the  3d  part.    It  is  witnefled,  that  in 
confideration  of  the  fum  of  1500/.  paid  to  the  (aid  2>tf- 
vii  Morgan  by  the  faid  Tbomai  yomsj  the  (aid  Dawi 
Morgan  did  affign  unto  the  (aid  Tbomas  yonesy  his 
executors,  adminiftrators,  and  affigns,  the  (aid  prin- 
cipal fum  of  1500/.  (b  as  ^ore(aid,  fecured  to  the  iaid 
David  Morgan  on  the  aforefaid  hereditaments  and  pre- 
mifes  comprized  in  the  aforeiaid  term  of  500  years, 
and  the  intereft  thereafter  to  grow  due  for  the  fame,  by 
virtue  of  the  faid  recited  indenture  of,  &c*  and  the  foil 
benefit  of  all  the  covenants  and  agreements  in  the 
fame  indenture  contained,  to  hold  the  (ame  to  the  (aid 
Tbomas  Jornsy  his  executors,  adminifbators,  and  oi* 
figns,  absolutely  for  even    And  it  is  by  the  fiud  in- 
denture -now  in  recital  further  witnefiedl,  that  for  the 
Goafideratioos  aforeiaid,  and  other  the  oonfiderations 
therein  mentioned,  the  faid  David  Morgan^  W  the 
diredion  and  appointment  of  the  (aid  Robert  Q^aw^ 
furd  (teftified  as  therein  mentioned),  did  bargain,  fell, 
X  SLilign, 
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afsign,  transfer,  and  fet  over,  and  the  faid  Robert  Craw* 
Jurd  did  ratify  and  confirm,  unto  the  fatd  Thomas  Jones^  ■ 
his  executors,  adminiftrators,   and  afsigns,  the  mef*  « 

fua^es,  £irms,  lands,  tenements,  and  hereditaments, 
which,  in  and  by  the  faid  recited  indenture  of,  &c. 
were  deroifed  unto  the  faid  David  Morgan^  for  the 
term  of  500  years,  to  hold  the  fame  unto  the;  faid 
Thomas  Jones^  his  executors,  adminiftrators,  and  a£- 
figns,  for  the  refidue  and  remainder  then  to  come  and 
unexpired,  of  the  faid  term  of  500  years,  by  the  faid 
indenture,  demifed  as  aforefaid,  fubjed  neveithelefs  to 
fuch  right  and  equitj  of  redemption,  as  the  fame  here- 
ditaments andpremifes  were  then  fubieft  and  liable  to, 
by  virtue  of  the  fame  indenture  of,  &c.  or  of  the  faid 
provifo  therein  contained.     And  whereas  the  faid  prin-  ' 

cipal  fum  of  1500/.  fecured  by  the  recited  indenture 
of  mortgage,  and  fo  afsigned  as  aforefaid,  is  ftill  duo 
and  owing  to  the  faid  Thomas  yoms^  upon  or  by  virtue 
of  the  faid  recited  fecurity,  out  all  intereft  for  the 
fame  hath  been  paid  up  to  the  day  of  the  date  of  thefe 
prefents,  whic))  the  faid  Thomas  Jones  doth  hereby 
acknowledge  and  declare ;  and  the  faid  Thomas  Jones 
being  defirous  to  call  in  and  receive  the  faid  fum  of 
1500/.  the  iaid  Peter  Clarke  is  willing  to  take  an  af- 
fienment  of  the  faid  fecuritv,  and  to  ftsmd  in  the  place 
of  the  faid  Thomas  Jones  m  refped  thereof,  and  hath 
accordingly  agreed  to  advance  and  lend  the  faid  prin« 
cipal  fum  of  1500/.  upon  having  an  afsignment  of  the 
faid  mortgage  debt,  and  of  the  faid  mortgaged  pre-r 
mifes,  from  the  faid  Thomas  Jones^  for  the  relidue  now 
to  come  and  unexpired  of  the  faid  term  of  500  jears, 
in  manner  hereinafter  mentioned.  Now  this  inden-» 
ture  witneflfeth,  that  in  purfuance  of  the  faid  agree- 
ment, and  for  and  in  confideration  of  the  fum  of 
1 500/.  of  lawful  money  of  Great  Britain^  to  the  faid 
Thomas  Jones  in  hand,  well  and  truly  paid,  by  the  faid 
Peter  Uarke^  at  or  before  the  fealing  and  delivery  of 
thefe  prefents,  by  and  with  the  privity  and  confent  of 
.jiie  faid  Robert  Crawfurd  (teftified  by  his  beinff  a  party 
to,  and  fealinz  and  delivery  of,  thef^  preft^nts),  being 
the  whole  of  the  money  now  due  and  owing  to  the 
tiid  Thomas  Jones^   upon  or  by  virtue  of  the  faid 
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recited  CecUrityy  the  receipt  of  which  fkid  fom  of 
1500/.  the  faid  fhomas  yones  doth  hereby^  acknow* 
ledgc^  and  the  payment  whereof  to  the  bxi  Thomas 
'  Jones:^  by  the  faid  Peter  Clarke^  in  manner  aforefaid, 
he  the  faid  Robert  Crawfurd  doth  hereby  acknowledge, 
and  of  and  from  the  fam/e  fum,  and  every  part  thereof, 
the  (aid  Thomas  Jfnesj  ajS  well  as  the  faid  Robert 
Crawfurdy  do,  and  each  of  them  dptb,  acqliit,  releafe, 
and  for  ever  difcharge,  the  faid  Peter  Clarke y  his  exe- 
cutors^ adminiftrators,  and  afsigns,^  for  ever ;  by  thefe 
pr.efents,  he  the  faid  Thomas  jonesy  yrixk  the  privity 
lind  by  the  diredion  and  appointment  of  the  (aid 
Robert  Crawfurd  (teftified  by  his  being  made  a  party 
to,  and  feahng  and  delivering  thefe  prefents),  hath 
bargained,  fold,  afsigned,  transferred,  and  fet  over; 
and  by  thefe  prefents  doth  bargain,  fell,  afsign,  tranf* 
kX'i  and  fet  over,  unto  the  faid  Peter  Clarke^  his  exe- 
cutors, adminiftrators,  and  afsigns,  the  iaid  principal 
fum  of  1500/.  fo  as  afore(aid,  fecured  to  the  /aid  David 
Morgan  on  the  faid  hereditaments  and  premifes  com- 
prifed  in  the  faid  term  of  500  years }  and  by  him  the 
faid  David  Morgan  afsigned  to  the  faid  Thomai  yones^ 
,  as  hereinbefore  is  mentioned^  together  with  all  fum& 
of  money  from  henceforth  to  grow  due  by  wav  of  in« 
tereft,  for  or  in  refpeA  of  the  (aid  principal  (uni  of 
1500/.  and  the  full  benefit  of  all  the  covenants  and 
agreements  in  the  faid  indenture  of,  &c.  contained  for 
the  repayment,  or  for  fecuring  the  repajmient  of  the 
fame  principal  fuin  and  intereft  thereof,  to  have,  hold, 
receive,  take,  and  enjoy,  the  faid  principal  fum  of 
1500/.  and  the  intereft  tnereof,  and  die  full  benefit  of 
the  faid  fecurities,  covenants,  and  agreements,  unto 
the  faid  Peter  Clarke^  his  executors^  adminiftiators^ 
and  afsigns,  as  his  and  their  own  money  and  ahfolu^ 
property  for  ever.  And  this  indenture  alfo  witnefleth, 
that  iji  further  purfuance  of  the  faid  agreement,  and 
alfo. in  confideration  of  the  fifm  of  los.  of  like  lawful 
money,  to  the  faid  Thomas  Jorus  and  Robert  Qrawfurdy 
in  hand,  paid  by  the  faid  Peter  Clarke^  at  or  before 
the  fcalin^  and  delivery  of  thefe  prefents^  the  receipt 
whereof  is  hereby  acknowledged.  He  the  faid  Tho^ 
mas  Jones^  with  the  privity^and  by  the  dire<^on  and 
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appointment  of  the  faid  Robert  Crawfurd  (teftified  as^ 
atbrefaid),  hath  bargained,  fold,  afsigned,  transferred, 
and  fet  over ;  and  by  thefe  preftnts  doth  bargain,  ftWy 
afsign,   transfer,  and  fet  over;   and  the  fald  Robert 
Crawfurd  hath  ratified  and  confirmed,  .and  by  thefe 
prefents  doth  ratify  and  confirm,  unto  the  faia  Peter 
Clarke^  his  executors,  adminiftrators,  ^d  af^igns,  all 
thofe,  &c.  (here  infert  the  parcels  and  the  general 
"words),  to  have  and  to  hold  the  faid  mefTuages,  &c. 
hereinbefore  by  thefe  prefents  afHgned,  or  exprefied  or 
intended  fo  to  be,  with  their  and  every  of  their  appur- 
tenances, unto  the  faid  Peter  Clarke^  his  executors, 
adminiftrators,  and  affigns,  from  thenceforth,  for^nd 
during  all  the  refidue  and  remainder  of  the  faid  term 
of  500  years  therein,  and  by  the  faid  indenture  of>       , 
&c.    created  and    demifed^    and   now  to  come    and 
unexpired,    fubje£t   neverthelefs    to   fuch    right  and 
equity  of  redemption  as  the  fame  premifes  are  nov 
iubjedl  and  liable  to,  under  and  by  virtue  of  the  fame 
indenture  of,  &c.  and  of  the  provifo  or  agreement  for 
redemption  therein  contained.     And  the  faid  Thomas  Coyenant 
Jones  doth  hereby  for  himfeJf,  his  heirs,   executors,  from  Af- 
and  adminiftrators,  covenant  and  agree  with  the  faid  fignor 
Ptter  Ciarkey   his  executors,  adminiftrators,  and  af- that  the 
£gns,  in  manner  following  (that  is  to  fay),  that  the  money  is 
aforefaid  principal  fum  of  1 500/.  is  now  juftly  due  and  ftill  due, 
owing  to  the  faid  Thomas  Jones^  by  virtue  of  the  here*  ^^^  ^^^^ 
inbefore  recited  fecurity ;  and  diat  he  the  faid  Thomas  ^^  ^^" 
yones  hath  notj  at  any  time  heretofore  made,  done,   ^^  ^^ 
and  committed,  or  executed,  or  wittingly  or  willingly  ^     ?^^' 
permitted  or  fufFered  any  aft,  deed,  matter,  or  thing, 
"whatfoever,  whereby  or  by  means  whereof  the  faid 
mefTuages,    farms,    lands,    tenements,    and  premifes, 
hereby  afslgned,  or  intended  fo  to  be,  or  any  of  them, 
or  any  part  thereof,  are,  is,  can,  ftiall,  or  may,  be 
any  wife  impeached,  changed,  afFedted,  or  incumbered, 
in  title,  charge,  eftate,  or  otherwife  howfoever,  or  the 
iaid  term  of  500  years,   forfeited,  mortgaged,  extin- 
guifhed,  or  become  void  or  voidable.  In  witnefs,  &c. 
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ACCOUNT. 

.ORTGAGEE  not  intitlcd  to  an 
account  againft  tke  mortgagor  for 
the  profits  df  the  eftate  mortgaged, 
received  and  applied  bv  him  to  his 
tife,  232.— Upon  an  elegit,  or  ex- 
tent, at  law,  or  in  equity*  $24,5.-^. 
Between  the  mortgagee  and  aflignee, 
will  not  bind  the  mortgagor,  202- 
204.-— Where  money  railed  by  mort* 
^age,  tinder  power  to  pay  por- 
tions out  of  profits-xprofits  received 
by  the  mortgagor  will  be  taken  on 
Account^  as  received  by  the  mort- 
gagee*  a  16.— Not  decreed  againft 
the  mortgagor  during  the  rime  he 
\s  left  in  p<meffion  of  the  mortgaged 
premifes,  1024.— Not  even  in  the 
cafe  of  fecurity  on  an  eftate  for  life 

become  deficient,   1025 Decreed 

ftgainft  mortgagee  from  the  time  he 
enters  and  takes  poffeffion^  1025.-^ 
Decreed  againft  mortgagee  put  into 
pofleffion  immediately  on  a  mort- 
gage made,  ioi5.*^^Decreed  on 
JVeifi^  mbrtgages-— if  the  profits 
greatly  exceed  the  intcreft,  1026,7. 
•—No  allowance  in  account  for 
moitgagee  in  management  of  the 
eftate,  1027.— ^ontra  if  he  ap- 
point a  bailiff,  f^iV.—Noi'  for  mort- 
gagee's ttonble  in  deceiving  rents, 
though  fo  agreed,  i^/V.— Lies  againft 
j&ortgajgee  in  poifeffion^  d&gning 
to  an  infolvent  perfon»  1027,8.—- 
fy4frf,  if  th#  mortgagor  conceak  1 
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himfelf,  i^iV.— Lies  onlf  for  what 
mortgagte  a6lnally  receives,  not  for 
what  he  might  receive,  i028.*^-^Mr^ 
tra,  if  Other  creditors  kept  ont^ 
io29.-i— Thtt  is  from  the  time  kt 
has  notice  of  ^hem,  io3d.««-If  fliewn 
to  be  let  at  a  certain  priee;  that  will 
be  deemed  the  rate,  nnlefs  contrary 
(hewn,  1029.-^  So  if  the  mort- 
gagee permit  mortgagor  to  make 
ufe  of  his  mortgage  fiaudolenthf 
1030-1033  .—Stated  be  tween  theiirfc^ 
inortgagee  and  mortgagor,  when 
there  are  feveral  mortgages^  will 
bind  the  reft  if  there  1^  no  fraud 
or  collufion,  1033.— Between  the 
mortgafi^ee  and  affignee,  will  not 
conclci&  the  moriga^df,  102-204- 
966^1034.-— On  a  bill  to  redeen< 
or  foreclofe,  taken  in  a  caufe,  in 
which  tenant  for  life  of  the  equity 
of  redemption  is  party,  will  be 
binding  on  contingent  remainder* 
men,  1034,5*  — 'Between  the  affig- 
nees  of  a  mortgagor  who  becomes 
a  bankrupt,  and  the  mortgagee; 
binds  the  mortgagor  and  thole  who 
claim  under  him,  lo3C,6.-«Againffc 
aflignee,  after  feveral  aflignments^ 
wiU  be  confined  to  profits  after  his 
own  time,  1036.-— Taken  by  a 
Mafter  upon  a  decree,  in  which  au 
infant  is  plaintiff,  will  bind  the 
infant,  10J7. — ^When  annual  refts 
made  in  taUng  the  account,  1038* 

—Decreed 
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•— Decreed,  includes  fvflis  received 


afterw4tfid<»    tkougk  sot  ^m6cive4^  ^icqueaty  «M4e  iimr  <n.  nhfaiwfrc  pxa^ 

chafe,  independent  of  loan,  thongh 
there  be  a  declaration  at  the  time 
that  the  mortgagor  may  redeem  at  a 


m  tho(e  terms,  103^,9. 

Vide  iiort^age-^Afffrfgaggf, 

ADVOWSON* 

May  be  mortgaged,  25.r-Nottobe 
{>reifented  to  by  moj-tgagee,  261-263. 
»*Not  to  be  prelented  to  bf  mort- 
gagor, at  martgagee's  nomination, 
262.— Prefentcd  to  by  mortgagee, 
bill  by  mortgagor  to  compel  refig- 
nation  muft  Isie  Within  fyc  months. 


tage  of  In  proper  time^  157,^.— -Sab* 


^63.— Will  be  fold,  on  application    the  eftate  ftiall  be  irredeemable  aftet 


of  mortgagee  to  Chancery,  264, 

Vide  ^usre  Impidit* 

ADMINISTRATOR, 

Of  vortgaeee>  entitled  to  Unds 
mcNTtgaged*  if  not  re4e^nied|  S89, 
6Q04'^-Of  siotrtgagee,  tie  ttmi^  non  is 
aifo  fe  entided,  f^u/.— -Of  mort* 
gagee»  Ofititled  to  lands,  althoegh 
there  be  a  releafe  or  foredofnre**- 


period  certain,  will  be  valid,  158,9. 
—After  releafe  of'  equity  of  redemp- 
tion, to  redeem  at  a  time  certaia, 
good,  xW.«-i4at  the  time  muft  be 
oWerved,  /(hi^.— ReftriJtin?  the  re* 
demption  to  a  time  certain,  if  the 
mQrtgage  between  perfons  of  the 
fame  family  good,  i6i-i65.-^That 


the  death  of  the  mortgagor,  if  made 
with  a  view  to  k' family  arrange* 
ment,  i)  bioding,  i64,5.*-If  not 
purfcred,  the  eftatc  will  become  ab- 
folnte,  /^iV.— For  a  purchafe,  de- 
feazable  on  re-purchafe,  166- iS^.^^ 
A  note  of  hand  coaiidered  as  an 
agreement'  for'  a  mortgage,  529.— • 
Parol  may  be  made  to  alter  the  rate 
.  f  'orcpioinrc—  ^f  intereft  fettled  by  a  mortgagc- 
if  mortgagee  aot_tn  ^poffeffion,  t*/V.    accd,  1018,1010.— Written  may  be 


691  .-^Though  the  heir  of  copy- 
holder (mortgagee)  admitted,  fiiall 
have  the  hmd,  /j^/V.^Exceptianf, 
69i*i»9^. 

Vidr&arf|tf«r-^iVr/iW  EJtat/g — 

Fwtclcfiire* 

AGENT. 

Vide  Notice, 

AGREEMENT, 

That  the  mortgagor  fliall  poflefs 
the  premifes  without  account,  until 
default  of  payment  of  intereft  of 
mortgage,  12.1120.1139.— To  make 
the  mortgage  abTofute,  on  payment  of 
^farther  fum,  if  tfie  debt  not  paid 
at  the  day,  void,  152-155.— Subfe- 
quent,  between  the  affignecs  of  mort- 
gagee and  other  perfbhs  rellraining 
the  period  df  redemption,  notvalicC 
•155. — Subfequent,  for  redemption 
after  an  abiolute'  conveyance  exe- 
cuted ;  qu^ere^  as  to  its  efFeft,  156.«- 
For  pre-cmptiofi,  in  cafe  of  fale  of 
the  premifes  mortgaged,  not  illegal, 

J57--r-Bat  it  muftbe  ;aken  advan- 

•  '    -     -     ••..♦.-.-     < 


9.-r-Yvritien  may 
waved  in  part,  or  in  the  whole,  or 
be  varied   in  the  terms  of  it  by  a 
fabfequcnt  parol  agreement,  iL 
Vide    E'Wtience'--^C9nditionai  fwr* 

chafe Contingent  Rigbf  of  Re* 

demftiofi'^Pre'emftien. 

,     ALIEN. 

Cannot  be  a  mortgagor,  79«— 7 
Vay  be  a  mortgagee,  138. 

APPLICATION. 

Of  pnrchafe  money. 

Vide  FMrAafer* 

ARTICLES, 
Vide  Settlement 9  femm^  cmvert. 

ASSETS, 

In  law,  and  in  equity,  how  dif- 
tinguiflied,  369,  370. — ^Equity  of 
redemption  of  mortgage  in  fee, 
equitable  afiets,  369,370.— —C««/w, 
ofreverfion  after  mortgage  for  years, 

373,4.— Judgment  ^^^^  ^^  ^^  *^^ 

fuando  acciderinty   ihid.-'^^i  money 

paid  to  heir  for  joiiung  in  the  con- 
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▼feyance  oF  an  rftatc  mortgaged  for 
more  than  it6  value,  held  not  to  be 
*^ts,  370.— — Mortgage  dcvifed  for 
payment  of  debts»  u  eanitable  af- 
lets,  though  truftee  conftituted  exe- 
cutor>  374-377--T— So,  though  hpir 
at  law  conftituted  the  truftee,  379, 
380.— Pulfne  mortgagees  are  intitled 
to  a  priority  againft  creditors  who 
have  no  lien,  where  eauity  of  re- 
demption devifed  to  truuees  for  pay- 
ment of  ()ebt9,  by  which  it  becomqs 
equitable  aftets,  378*9- 

Vide  Equity  of  keJemftion — De^ifi, 

ASSIGNEES 

Of  a  bankrupt,  are  fubje£l  to  all 
equities  to  which  the  bankrupt  is 
fubje^,  542-604-606.— See  excep- 
tion on  ground  that  Stat.  21.  Jac.  1. 
c.  19.  Sec.  12.  made  for  benefit  of 
aflignees  only,  fed  quare  if  law, 
252-26 1. ^Of  bankrupt  intitled  to 
intercft  of  money  in  hands  of  truftees 
of  his  wife  during  his  life,  780. 

Vide  Bankrupt  mortgagees aron  l^ 
Femme — Ftmnu-chu'vert'^Account* 

ASSIGNEE  OF  MORTGAGE. 

Vide  Interefi — Account. 

ASSIGNMENT, 

Of  goods,  to  give  a  .particular 
creditor  of  the  affignee  preference, 
feems  valid,  though  goods  not  de- 
livered, againft  an  execution,  &c. 
ifput  in  before  a  poftibility  of  the 
afljgnee's  having  notice  of  affign- 
xnent  and  taking  poffeifion,  41/ 
42,3.-^0  aflfgnment  of  £oods  to  fe- 
cure  a  future  contingent  debt,  would 
he  valid,  though  pofTe^on  retained. 
So,  in  all  cafes,  where  poiTeftion  not 
meant  to  follow  affignment,  43.* — 
There  is  no  neceflity  for  the  mort- 
gagor or  his  reprcfentatives  to  con- 
cur with  the  mortgagee  in  ailign- 
mcnt,  202-204.969.— EflFcd  of  mort- 
gagor's concurring  or  not,  /^Wl— But 
if  the  mortgagee  in  poiTeffion,  the  con- 
fern  of  the  mortgagor  is  requifite  to 
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fecure  the  mortgagee  againft  ac- 
counting for  rents  fubfeque^t  to  the 
aflignment,  203. 

Vide  Accouut'-^lnterefi*-^E'vid$nc$ 
"—PoJeJ/tofh-^Bill  of  Lading.^ 

Of  mortgage  terms  by  mortgagee, 
without  mortgagor  joiningTmay  or 
may  nbtjeffed  a  difTeiiin  according 
to  circumftances,  217-219.— —-Of 
leafes,  quare,  if  diftin^ion  between 
conditional  or  abfolute  alignment, 
in  refpedt  of  making  the  affignee 
liable  to  the  rent  and  covenants ; 
feems  not,  tiy%\z,^0^Of  morxpLgCf 
with  affent  of  mortgagor,  thcnce«r' 
forward  makes  all  money  advanced 
by  affignee  carry  intereft,  9^5*— 
Contras  if  colourable,  965,6.— When 
necedary  to  be  made  on  the  land 
mortgaged,. n 37, 8. — Of  wife's  term 
held  by  truftees  by  her  huft>and  is 
valid  againft  her,  743-746. 

Vide  Baron  ft  Femmtf 
Of  wife's  pcrfonal  property  in  truf* 
tee's  hands  by  her  huloand,  not  ex-? 
elude  her  equity  to  have  a  piovi- 
fion,  781-797. 

Vide  Baron  et  Femme^rTertHf 

for  Tears* 

ATTAINDER, 

Vide  Redemption^  equity  oft 

ATTORNEY, 

For  one  party  may  refafe  to  be 
examined  as  a  witnefs,  599. — ^But  if 
he  confents,  his  evidence  may  be 
taken,  599.-»Cannot  refufe  to  give 
evidence  of  the  time  of  executing 
a  deed,  599-600. — ^Concealing  an 
incumbrance  from  a  purchafor  is 
liable  to  make  fatisfadiion,  601. 

>•  Vide  Noticer-f'Jf^itnefs. 

ATTORNMENT 

Of  tenants  not  neceifary  on  mortT 
gage  ;  the  mortgagee  is  entitled  (P 
rents  on  notice,  227-232. 

BANK  NOTES, 
How  f^r  a  legal  gender. 

'         Vi4c  Tender, 

SANH 
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BANKRUPT. 

Hb  affiances  may  redeem  a  mort- 

fage  made  by  him,  344.— -Part  of 
IS  creditors  mayr  apply  CO  re- 
deem, if  the  reft'  dUsigree  to  it, 
5  Sa- 3  84.— Retaining  poiTeflion  of 
things  affigned  abfolutely,  or  con- 
ditionally,  how  affedied  by  11  Jac. 

Vide  Afflgnees-^FemmiCMiven'-^ 
Micoveiy  Tatani  in  TaiU^ 
AffignHs. 

BANKRUPTCY, 

CommiFion  of^  iflaed,  prevents 
tacking  prior  and  fubfequent  fecari- 
ties,  563,4.-— Ad  of,  not  implied 
notice  to  a  purchafor,  ihid. 

Vide  N9tice^^4ffiffues. 

BARON  AND  FEMNfE. 

Creditors  of  kufband  held  to  be 
intitled  to  redeem  a  term  par- 
chafed  after  marriaee  to  him^  and 
his  wife,  and  the  farvivor,  his  or 
her  executors,  &c.  and  affigned'by 
him  without  her  in  mortgage,  358. 
— Hulband    cannot  make  a  mort- 

fage  of  his  wife's  freehold,  to  bind 
er  after  his  death,  735,6.-— Unlefs 
by  fine,  in  which  (he  joins,  737. — 
And  fach  fine  will  bind  her  triift 
«ftate*  f^ii/.—Haiband  covenanting 
that  his  wife  fhall  join  with  him 
in  a  fine,  will  be  decreed  to  perform 
it,  739.— -^^-rrf,  if  flie  reiufes  to 
concur,  li/i/.— Covenant  by  hufb^nd 
and  wife  to  levy  a  fine,  not  binding 
upon  her,  if  he  dies  before  the  fine 
levied,  739-740.— Inftance  of  a  cafe 
cf  the  above  defcription  referred  by 
the  court  to  arbitrators,  rf/i/.  57.— 
If  a  leafehold  eftate  of  the  wife,  be 
mortgaged  by  the  hulband,  the 
equity  of  redemption  will  belong  to 
him,  741.— A  hulband  may  charge  I 
or  grant  away  the  truft  of  a  term 
belonging  to  his  wife,  743-746.— 
And  a  covenant  by  him  to  convey 
her  term  will  bind  her  in  equity, 
746.— Same  law  if  a  truft  term  to 
raile  money  for  her  benefit  created 


before  marriage,   747.^— CWfiT,  1/ 
truft  created  with  the  privity  and 
confent  of  the    hufband,    and  he 
be  party  to  the  deed   creating  it, 
7^8,9. — But  aflignment  of  term  by 
him  after  marriage  in  truft  for  her 
is  voluntary,  and  bad  againft  par- 
chafers,  751.— And  particular  aiSg- 
nee  of  hulband  of  luch   truft  tcna 
intitled,  without  making  any  provi- 
fion  for  her,  751,2. — ^And  fame  law 
as  to  general  creditors,  iiU.^^Ahet 
coverture  determined,  ads,  amount- 
ing to  a  re-execution,  by  the  wife, 
of  deeds,  by  which  her  eftate  has 
been  alienated,    daring  covertore, 
will  give  fuch  deeds  validity,  752. 
—If  mone^  borrowed  by  hulband  on 
wife's  land  for  hb  ufe,  his  perfonal 
eftate  fhall  be  firft  ajmlied   in  dif- 
charge  of  it,  y^^-js&f^If  a  wife 
joins  her  hufband  in  a  fine  of  her 
jointure,   in  order  to  a  mortnge 
or  fecurity,  on  payment,  a  traft  re- 
fults  for  her,    757.— C«irfr«,  if  he 
makes  a  fettlement,    i&V.«— ^,  if 
money  raifed  to  pay  olF  her  dd»t 
when  finale,  lA^.— Though  he  gave 
bond  and  covenanted  for  payoient* 
Mii. — ^And  for  whofe  ofe  the  meney 
was  borrowed,  is  a  matter  of  laA  to 
be  proved  by  parol,  757-760. — ^But 
where  fhe  has  a  right  to  be  exonerated, 
fhe  may  wave  the  rieht  by  parol,  760. 
—But  other  debts  of  the  hufband  fhdi 
be  preferred  to  debt  due  to  the  wile, 
/^<V...Vagae  words  in  a  fubfeqacat 
fettlement  will  not  vuy  wife's  equity, 
760-762.— Wife  being  a  jointrefs, 
and  creating  a  term  for  years  out 
of  her  eftate  for  life,  the  revcrfion 
attradls  the  redemption,  762^— Huf- 
band, making  a  fettlement  00  his 
hiarria^e,    in  confideration  of  his 
wife's  fortune,  fhall  have  mortgage 
money  due  to  her,  764-766.^Not 
unlefs  the  fettlement  made  before 
marriage,  i^iV.-i^But  the  ^wnmv  of 
benefit  the  wife    receives,    is  not 
material,    766,7.— And  the    faar 
equity  prevails,   if  a  provifioa  be 
madd  oat  of  her  own  eftate,  Ht^f-^ 
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Exceptioi^f  wkere  wife  is  an  infknt> 
or  fcttlement  after  marriage,  768.— 
Not  if  fettleihcnt  were  in  confidera- 
tion  of  part  only,  768,9. — ^Hufband, 
entering  into  an  agreement  for    a 
fcttlement,  will  be  entitled  to  her 
portion,  althoagh  (he  die  before  the 
Settlement  can  be  made,  769-770— 
Exception  to  the  above  rule,  whfcre 
the  jointure  fell  ibort  of  the  agree* 
ttent,    77o.«-— Huiband    (hall   naye 
mortgages  due  to  his  wife,  a^  choies 
in  adion,    771-775. — Hulband  en- 
titled to  her  mortgage,  if  he  fnr- 
.  vive>  under  the  ifaiiute  of  diftiibu- 
tions,   775.»»-Not  nnlefs  the  mort- 
gage be  redaced  into  pofleffion  by 
the  hufband,  or.diij)ored  of  by  him 
for  a  Taluable  comideration,   ihid* 
776.— ?Or  he  bring  an  cjedment  and 
get  into  poiTefsion,  777. — Yet  if  his 
creditors  get  into  poiTefsion  thereof^ 
the  coort  of  chancery  will  not  in- 
terfere to  wreft  fach  fecurities  from 
them,  777-779.— "Nor  will  the  legal 
eftate  thereof  remaining  in  her  prote£^ 
them,  ibid, — Otherwiie  it  is  if  there 
be  articles  making  them  a  provilion 
for  her,  779.— O  if  the  creditors 
cannot  eet  at  them  without  the  in- 
terpofition  of  the  court,  f^/— -Bnt 
the  creditors  (hall  have  the  intereft 
during  their  joint  lives,  780.— Court 
of  equity  will  not  interfere  or  aid 
liuiband  to  acquire    perfonal  pro- 
perty held  in  truft  for  wife,  unle(s 
ne  makes  a  proviiion  for  her,  781.— 
And  the  fame  equity  exilb  againft 
afsignees  at  law,  or  afsignees  of  the 
Jiuirand's  general  property,  782-787. 
—-The  fame  equity  feems  applicable 
-co  a  particular  afsignee  for  a  valu- 
able coniideration,  789-7^7.— Huf- 
Isand,  by  depofiting  his  wife's  mort- 
gage as  a  fecurity  for  a  debt,  though 
no  conveyance  thereof,   binds  her, 
797-799.-— Mortgage  fettled  on  wife 
after  marriage,  void  againft  creditors 
of  hulband,  800-802. — ^Hulbandtak* 
ing  in  a  mortgage  of  his  wife,  being 
tenant  in  tail^  and  being  in  the  re- 


ceipt ^of  the  rents,  will  not  be  al^ 
lowed  intereft  during  his  li£e,  997— 
1005. 

Vide  Femtm  tmnart^ 

A  wife  (binds  in  a  relation,  whick 
furni(he3  a  prefumption,  that  her 
hu(band'9  will  was  intended  to 
operate  in  that  way,  which  will  be 
moil  favourable  to  her,  ^^t^-^jZ^ 

Vide  Ftrfinal  EftaU^^wtnoMi'^ 
Timani  in  TaiL 

BENCHERS 

Of  the  law  fodeties,  privile^dl 
to  determine  difputes  refpediag 
chambers,  428>9. 

BILL  OF  LADING 

Its  nature,  36,7.— Is  afsigaable« 
ihid. — ^Delivered  and  indorfed  with 
a  view  to  a  fale  or  mortgage,  tranf- 
fers  the  property  of  the  gooids  It  con- 
tains from  the  owner  to  the  afdgnee 
of  the  con£gnee,  57,38.-— Coo/ftf,  as 
between  owner  and  coniignee,  while 
the  goods  are  in  traiitn,  i^/V.—- Far- 
ther obfervations  on  this  fubjedU 
30-33. 

BILL  QUIA  TIMET, 

May  be  filed  by  him  in  rever(iofi 
againft  tenant  for  life,  of  the  equity 
o?  redemption,  363. 

BILL  TO  PERPETUATE  TESTI- 
MONY, 

AiFe£b  purchafors  with  notice^ 
558-562. 

BILL  OF  WSCOVERY. 

Will  not  prevent  tacking,  262,3; 
—-May  be  maintained  for  goods  for 
which  trover  or  detainer  lays  on 
averment,  that  the  owner  cannot  de- 
fcribe  them,  651,2. — To  difcover 
lands  fubje^t  to  a  judgment  that 
plaintiiF  might  extend  them;  plea 
of  purchafor  for  valuable  coniidera-^ 
tion  without  notice  allowed,  672.—* 
By  afsignees  to  difcover  fuits  of 
tape((ry  afiigned  by  commifsioner  of 

bank-* 
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Inmkrapt^  in  hands  of  third  pcrfon  5 
the  like  pica  allowed,  674.-— but  on 
foggcllion  of  purchafe  atundcrvalirc> 
dilcovcry  ordered  on  terms,  675. 

BOND, 
Condhiotied  for  the  performance 
df  all  covenants*  paymcntft*  &c. 
comprifed  in  a  mortgage  deed*  how 
ibrfcited,  19-22.— for  fecuring 
mortgage,  ftiould  be  funply  con- 
ditioned for  payment  of  the  moneys 
without  alluiion  to  the  performance" 

'of  covenants,  z2. 

Vide  Befeasuma*    j 

Delivered,  accompanied  With 
power  to  fue,  tantamount  in  equity 
to  adual  delivery  of  goods  in  poffef-* 

ifion,  35.- ^.— Vide  Fojjejfiotu 

When  it  may  be  tacked  to  a  mort- 
gage, 397-400.403,4.— Cannot  be 
tacked  to  a  mortgage  againft  credi- 
tors under  1  trull  tor  payment  of  debts 
created  by  the  will  of  the  mortgagor, 
403,4.— Nor  on  bill  to    foreclofe, 

1096-itoi. Inllance   where    the 

debt  carried  beyond  the  penalty, 
405.1100. — To  mortgagee,  with 
a    declaration  that   it   inall    be    a 

furcharge Mortgagor^  piuft  pay 

both  on    redemption,    406. — Con- 

Mra,  if  any  fraud  pradifed  on  third 

perfon,  406.— Cannot  be  tacked  to 

a  mortgage  againll  purchafor  for  a 

valuable   conlideration,    407. — Or 

puifnc    incumbiancer,    iifi^. — De- 

liverei  up,  is  in  law  an  extingnilh- 

ment  of  the  debt,     1008. — From 

mortgagor  may  be  fued  after  fore- 

clofure,    if  cftate  on  fale  prove  of 

lefs  valjic  than  the  mortgage  money 

due,  io75,6.-^From  mortgagee  to 

mortgagor,  for  mortgage  money,  on 

jnorigagee  made  executor,  is  aliets, 

1146?— May  be   the  fubjed    of  a 

^  ilonatiQ  m»rtis  cau/a,  i  *  i^.-rDebt  ex- 

tinguifhed  at  law,  affets  in  equity  to 

exonerate  the  real  eltaie  wl^en  carried 

beyond  penalty,  iico. 

Vide  TAcking-^Mortgage'^-^-Mort' 
gagee^-^lntereji'^^roreclojkre. 


CHAMBEftS, 

Mortgaged,  the  court  of  diaaoery 
will  not  enter  into  any  queftion  re- 
fpefting  them,  until  fatisfied  that 
the  Benchers  had  given  the  partio 
leave  to  try  it,  429. 

BOROUGH  ENGLtSH, 

.  Lands  xAortgafed^  equity  df  re- 
demption will  dcjlcend  to  the 
youngefl  fokk*  346. 

:    CANCELLATION 

.  Of  a  mortgage  deed,  by  tkemort- 
gagee,  i^  a  reUafe  of  «he  debt,  271- 
^^But  does  not  reveft  the  eftate  in 
the  ihortgagof,  iA*V.—- if  doubtful 
by  whom  the  deed  is  cancelled,  it 
ihall  be  tried  on  an  iCue,  did* 

CESTUI  QUE  TRUST,     ^ 
.  Of  things  mortgaged,  anfwerable 
for  his  truftce,  oa  refufal  to  pioduQe 
things  mortgaged,  1 148-1 1  $<>• 

.     CHARACTER 

Of  third  perfon,  if  falfdy  ftated, 
expofes  the  perfon  giving  it  to  aii 
adtion,  by  a  peHbfi  to  whom  it  is 
given  faifecing  a  lofs  in  coafeqaeacc, 

469-470.      . 

CHILDREN 

Fatoured  in  equity^  therefore  de- 
claring an  ettatc  to  be  chargeable 
with  money  for  their  benefit  if  un- 
provided for,  imports  power  cf 
mortgage  or  faley  .90.85  8i9. 

Vide  PortiottS^-^Power — Tntfieru 

COMMISSION  OF  BANKRUPTCY, 
Vide  Tacking  Bartkrmftcj, 

COMPUTATION 

Of  tinie.-- Vide  Timc^ 

Common  Rscover^Ricc^^' 

CONCEALMENT, 
By  a  frior  incumbrai\cer  of  his  fe- 
curities  from  a  frhfefuent  mortgagee 
or  purchafor,  is  fraidulcnta  and  fce 


INDEX. 


tiss 


lirill  dieieby  be  p«(lfOhed«  463 » 
466>  472.— TJic  e(|aity  of  the.  latter 
mortgagee  will  increafe,  if  the 
formsr  DC  concerned  in  traafk£ling 
ij^  fubfequent  fecurity,  465. 

CONDITION 

la  mortgage,    fome times  in  the 
inorteage  aeed>  fome  times  in  dif- 
tind  mftrument,   67.— Annexed  to 
fia  ejftate   niortgaged   ^ratuitouily^ 
clifcharged  by  tender  and  refufal  at 
the  day  limited  for  payment,    and 
mortgagee  remedilefs,  y fi-^^Qxtrfti, 
0s  to  remedy,   if  to  fecure  a  pre- 
cxiHing  debt,  /&V.— 'Difhndion.  in 
refped  of  performance  between  con- 
ditions to  create  and  to  deilxoy  an 
cftate» ., 8 »9.^-^* Annexed    to    eilates 
mortgaged  confidered  to  be  of  the 
former  defcription,  o.-rRln  bond  for 
the  performance  or  air  covenants^ 
payments,  articles,  and  agreements 
in  the  mortgage  deed    broken  by 
non-payment  oft  he  mortgage  money, 
I9^2» — In  bond  limply  for  the  pay- 
ment of  the  mortgage  money  is  the 
bed,  22. 

pONDmONAL  CONVEYANCE, 

In  contemplation  of  a  fcttlement 
or  family  provifion,  diftinguilhed 
jfrom  a  mortgage  in  refped  of  re- 
deinption^  164.^166. 

CONSIGNEE, 

Vide  Bill  pf  Lading. 

CONSTRUCTION, 

Bad,  if  it  render  the  inftrumez^t 
total) 7  void;  ^142 , 3 .— »-Of  inllraments 
may  be  aflifled  by  a  4i(poiition  void 
XoitfeU;  879,-880.  ' 

Vide  RefiJue. 

CONTINGENT  RIGHT  OF 
REDEMPTION, 

Upon  fair  and  equitable  terms, 
allowed  of  in  p^nity,  in  fome  cafes. 


and  if  contingency  falls,  the  eqtdtf 
is  barred,  165-173-183. 

CONTINGENT  TERMS, 

For  raifing  portions,  are  con- 
fidered as  commencing,  whenever 
all  that  is  contingent,  annexed  to 
fuch  terms,  has  happened,  and  fuck 
term  then  vefls  in  intereft,  99-10.5. 
—And  tKe  truJdees  of  fuch  term, 
may  then  moj;t^age  or  fell  it  for 
payment  pi"  the  portions,  ioo,i. 

Vide  'Tru/u/. 

CONtRACT 

For  mortgage  will  bind  cirediton 
under  a  jcQmpprmon  deed  or  other 
deed  for  their  benefit,  459, 460. 

CONTRIBUTIONi 

between  tenant  For  life  and  re- 
mainder man  of  ecjulty  of  redemp- 
tion, how  proportioned,  363,4.—^ 
DilHnftion  where  the  comptttatioa 
made  during  the  life  of  tcnaiit  fot' 
life,  and  when  after  his  death,  364I 

Wdi^T^nantin  Tail. 

CONVEYANCE 
Of  property  to  be  valid,  ronft  be 
perfe^ly  free  from  fraud  or  coUn-^ 
lion,  z3.--^Fiaudulent,  of  landtf 
tenements.  Sec,  void,  by  ftatute,  as 
againll  creditors  and  purchafors,  24. 

COPARCENERS 

May  mortgage  their  undivided 
(hares,  27. 

COPYHOLD. 
Vide  femme  Couvtrt-'^Admmftratte 

COSTS, 

On  proceedings  on  a  foreclofare, 
H03.r-r- Where  furvive  againU  a 
femme  convert,  1 1 52,3.    .  >  / .    ,y^^ 

That  the  mortagor  fhal!  ctmvey 
the  fee-fimple  of  the  premifes  mort- 
gaged to  the  mortgagee,  on  default 
of  payment  at  the  time  ftipulated. 
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12,  13.— That  Ac  money  (hall  lay  [  fafe  to  give  eiridence  o^wliit  M 
upon  the  lands  for  a  fpecific  tiqiei    knows  before  retainon 
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22.— For  further  affiirancf  does  not 
involve  a  rcleafe  of  the  equity,  of 
redemption,  541 , 1 1 5 1 . — ^To  retrain 
the  equity  of  redemption,  void,  146- 
150.— For  repayment,  not  neceflary 
to  the  con((itation  of  a  mortgage, 
172.— But  the  abfcnce  of  it  may  oe 
materia),  to  explain  the  nature  of  the 
contraft,  172-1S2. — ^Inaleafe,  luidc 
by  mortgagor  and  mortgagee,  and 
entered  into  with  the  mortgagor 
snd  his  affiens,  will  not  fupport  an 
adtion  by  the  aflignee  of  the  mort- 
gagee, 243-246.—- Bat  the  mort- 
gagor may  maintain  an  aftion  upon 
It,  246.— -^uch  covenant  not  being 
made  with  the  perfon  who  has  the 
legal  eflate,  does  not  run  with  the 
land,  but  is  a  covenant  in  grofs, 
ibid. — ^By  hnfband  that  his  wife 
ihall  join  with  him  in  a  fine  will  be 
infbrced  by  the  the  Court  of  Chan- 
cery, 739. — Unlefs  it  be  ihewn  that 
the  wife's  concurrence  cannot  be 
'  procured,  i^V.-^Not  bind  her  in 
cafe  of  his  death,  ihid.'-^^uaret  if 
iie  agrees,  740,i«— 'By  hniband  to 
grant  leafe  of  premifes  held  for  a 
term  by  wife,  binds  her,  746,7. 


'*^  PerfonaL  given  as  a  fecurity  for 
money  before  charged  on  land,  fliall 
only  operate  collaterally  as  an  ulte- 
rior remedy,  and  fhall  not  attach, 
in  the  firil  *inftance,  on  the  perfonal 
aflets  of  the  covenantor,  201.927,8. 
p jr. — That  the  mortgagor  &c.  (hall 
enjoy  and  take  the  profits  until  de- 
fault of  payment,  its  efFed,  1129, 
1130. 

Vide  Term  for  TearS'^IUfurcbafe 
Perfinal  Eft  ate. 

COUNSEL, 

Concerned  for  one  party  may  de- 
mur to  being  examined  as  a  wit- 
nefs,  599. — ^But  if  he  confents,  his 
evidence  is  good,  /^V.^^aimoc  re- 


couRTS  OF  EQprry, 

Confider  a  conveyance  by  a  morf 
eagee  under  a  power  to  fell>  as  fub^ 
jed  to  redemption,  if  it  be  evident 
from  the  r$$  geRte,  that  the  Tended 
did  not  depend  upon  the  power,  i^ 
ig..-^Difrerin  their  decrees  accord- 
ing to  the  parties  from  whom  the  ap« 
plication  to  the  Court  originates, 
1100-1103.— Will  decree  an  equit- 
able mortgagee  (as  a  depofitaryof 
a  leafe  for  money  advanced)  to  take 
ah  alignment,  in  order  US  fnbjeft 
him  to  the  rents  and  covenants,  241- 
242.—- Will  take  notice  of  proceed- 
ings before  a  proper  jurifdidion  in  < 
foreign  country,  280,1.— Will  con- 
pel  a  mortgagee  who  has  taken  a  titlcf 
wi  th  notice  of  thedaim  of  a  third  per- 
fon, if  claim  fucceeds,  to  deliver  up  the 
title  deeds,  274. — Will  not  fn&r  a 
mortgagee  to  prejudice  a  mortga- 
gor, l)y  a  refufal  to  renew  a  leue, 
where  it  is  evident  that  the  refnfal 
is  captious,  becanfe  the  renewal  moft 
be  for  the  mortgagee's  benefit,  274, 
5.— -Will  ailift  ^1  perfons  daiaoing 
an  equity  of  redemption,  except  the 
claim  be  againft  confcience,  384^— 
Where  the  beneficial  ownerikip  of  a 
term  and  that  of  the  inheritance 
meet  in  the  (ame  perfon,  undivided, 
draw  the  conclufion  that  an  eqaiti- 
ble  union  (hall  enfne,  anlefs  the  owner 
declares  the  contrary,  485^— -Aiai 
to  efFe£tuate  the  manifeft  intention 
of  the  parties  interefted  in  propertr 
and  having  power  to  difpofe,  48o« 
—Oblige  a  hniband  who  comes  iiitv 
equity  for  his  wife's  perfonal  pro- 
perty, to  make  a  fettlement  n^ 
her,  78i.«*Where  hniband  kas  ilP 
created  his  wife,  decreed  Ac  intereft 
of  money,  pact  of  her  portion,  to  be 
paid  her  for  a  (eparate  maintenances 
iM, — ^Will  do  the  ntmoft  to  fix  tki 
burden  of  debts  where,  in  eon- 
fcience,  it  Ought  to  fatt»  757*93^ 
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Vill  mak^  ft  moftglgor  allow  a 
SAortgagee  all  expences  incarred  in 
coafequeace  of  fuits  to  impeach  his 
title,  on  account,  if  mprtgagor  fails* 
2037.— Will  not  point  oat,  in  a  de- 
cite  to  foredofe,  what  title  the  mort- 
gagor fliall  make  him,  bat  will  de- 
cree him  to  make  a  good  title,  1066. 
«— Wherever  a  creditor  has  two 
^ftates,  will  oblige  him  to  take  his 
4ebt  out  of  that  upon  which  a  fub- 


time,  are  neverthelefs  entitled  to  the 
fund,  572. 

Vide  PerfonalEftate—Real  Eftatt^ 


CURTESY,  TENANT  BY, 

^  •  • 

What  are  the  neccflary  incidents 
to,  354. — May  be  compelled  by  heir 
to  keep  down  the  intereil  of  a  mort- 
gage, 356. — Is  bound  by  eqaity  of 
redemption,  337. — ^May  be,  of  the 


fequent  creditor  has  no  lien,  393*  j  equity  of  the  redemption  of  a  mort* 
2092,3^— WiUconfider  all  acquifi-  j  gage  in  the  fee  of  the  wife's  cftate* 
^-         r  •         A !._-  ^1.^     ^-.^  352-356.— But  there  mull  be  a  feifin 

during  the  coverture,  in  law  or  ia 

equity,  357. 

CUSTOMARY  ESTATES. 


tions  of  intereft  by  the  mortgagee  m 
the  fund  mortgaged,  as  fubj^  to  the 
covenant  pf  tedemption,  261.393.-— 
Confiders  monevon  mor,tgage,articled 
to  be  laid  oat  in  land»  as  land,  698. 
r— Will  relieve  againft  fraud  or  ac* 
cident,  733,^— Will  not  foreclofe 
property  got  m  by  a  mortgagee  from 
the  tru&ees  of  a  voluntary  fettlement 
to  protedt  his  mortgage,  againft  the 
children  claiming  under  that  fettle - 
inent,  1046. 

Vide  MarJbalUng  Mets,  Perfinal  Ef- 
fate,  RtalBjiate,  Eqwtj  Courts  of-^ 

BfKTon  et  Femme. 


Equity  of  redemption  thereof  will 
follow  the  heir  by  cuftom,  346. 

CUSTOMARY  SHARE, 

Vide  Tork — Landctu 

DEBT- 

Diflindlion  between  a  mortgage  at 
common  law,  for  fecuring  a  debt  or 
duty»  and  for  fecuring  a  gratuity,  as 
to  the  eifedi  of  a  tender^  7,  8.— In  a 
fchedule,  may  be  afligned,  but  notice 
ought  to  be  given  to  the  perfons  in- 
debted, or  elfe  th6  .afTignee  open  to 
the  imputatioii'  of  fraud  againft  Tub- 


CREDITORS, 

By  judgment,  let  in  to  redeem* 
^fter  foreclofure   and  purchafe   of  I  fequent   aflienees,    36. — By  iimple 
equity  of  redemption  by  mortgagee,   contrad,  and  fpecialty,  ^tuere  if  put 
on   ground  of  notice,  359-361.-^   upon  a  footing  as  to  bearing  intereft, 
Plaintifit  in  a  fuit  for  payment  of  ^      '      '      '        "     ' 
d^ts,  how  to  claim,  374«"— By  bond, 
JuiYC  ao  lien  on  an  equity  of  redemp- 
tion,iii  thelifeof  themortgagor,38o. 
r-^f  mortgagor,  a  bankrupt,  may 
file  a  bill  to  redeem,  382-384..*«*Of 
#  teftator,  or  bankrupt,  may  file  a  bill 
to  get  iQ  the  eftatp,  if  the  executor 
or  a£ignees  collude  with  the  debtors, 
383.-»Creditors  in  general  are,  in  all 
cafe9j  bound  by  a  particular  equity^ 


1  ■4-59-*-^Where  a  truft  is  created  for 
:  ^uch  creditors  of  jf  as  come  in  within 
%^  given  time,  and  accept  the  provi- 


by  devife  of  lands  for  payment  of 
them,  266-271. — Seems  by  the  bet* 
ter  opinion,  that  fuch  devife  makes 
no  difference,  268-270.— C«ffir«9  if  a 
man  in  his  life-time  create  a  truft 
for  payment,  and  annexes  a  fchedale 
and  limits  a  trufl-term ;  for  that  con- 
verts the  fimple  contra^k  into  a  fpcy 
cialty  debt,  270. — ^are,  is  perfoa 
joining  with  truilees  in  paying 
off  fimple  contrad  debts,  and  tak- 
ing amgnments,  entitled  to  inte- 
reft  on  ground  of  their  being  con- 
tra As  under  hand  and  feal,  270,1. 


f^pn  made;  not  coming  in  within  the  —-Its  nature  ^4  Ipuds,  8o4«— ^How 
p  I  diftingniibedt 


L 
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diftingmfhed,    804,5.— Traft^  for  [/-j^,  378.— Bjr mortgagee,  6f  l«i« 

°  *  ^r  .  morrcracred  to  him.  At&.— ••  Of  alt 


payment  of. 

Vide  Truftses-^Truft—HinT^Per' 

final  Efiatc — Real  EJIau — Money, 

DECREE, 

To  redeem  or  be  foredofed, -not 
made  againfl  the  heir  of  a  devifor  of 
lands  mortgaged,  but  only  againfl 
the  mortgagor  and  his  heirs,  557. — 

Where  notice,'^ Vide  Notice, 

Of  foreclofure,  how  it  attaches  upon 

an  infant, -Vide  Foreclofure, 

Binds  an  infant  in  his  ownfuii,  ie6o, 
I. — ^Exception,  ihid, 

DECREE  IN  REM, 

Vide  Tacking. 

DEEDS, 

Voluntary,  with  power  of  re- 
Tocation,  not  revoked  by  mort- 
gage made  fubfequent  thereto,  ex- 
cept pro  tanto  only,  143. — If  mort- 
gage Ipft,  counter  part  fnall  be  al- 
lowed and  admitted  as  original, 
J I . ,  ^;j. :Vide  TiiU-Deedi. 


DEVISE, 

Of  lands  to  truftecs  on  truft  out  of 
rents  and  profits,  to  pay  debts  and 
legacies,  authorifes  fale,  83-87. — 
Not  revoked  by  mortgage,  made 
fubfequent,  cxcciptfro^/anto,  144. — 
Exception,  if  made  to  de'cijeey  fubfe- 
quent to  devife,  145. — Of  lands  for 
payment  of  debts,  not  make  fimple 
contraft  debts  carry  interell,  266- 
270. — May  be  of  an  equity  of  re- 
demption, 347.— By  tenant  in  tail, 
of  ei]uiiy  of  redemption,  for  p:iy- 
ment  of  debts,  valid,  fed  ([uarcy  34.7, 
— Of  mortgaged  eftdte^  bctorc  condi- 
tion broken,  faid  not  to  be  r:ood, 
348.— 5fd'i7«^r^,  fincc  powor  to  de- 
vife poiTibilities  cilabllihed,  ibid. — 
Will  pal's  lands  articled  for,  355.— 
Need  not  m.ake  heir  at  law  party  to 
'  bill  to  redeem,  ibid.—O^  bnd,  for 
payment  of  debts  and  legacies,  the 
debts  being  fuch  as  have  no  Ucn  upon 


mortgaged  to  ]i4m»  438. — **  Of  alt 
my  mortgage^/'  or  "  fecuriti^,"  will 
pw.  raoct gaged  premifes,  ahd  tK^ 
debt  ftfcund  thereupon-,  438,^'*** 
Pajrticalarly  mentioning  andaeibrib- 
ing  lands  mortgaged,  will  pafs  them, 
439.-*-So  iif  mortgajred  lartas  pointet^ 
out  by  Ioc»Kty,  if  tcftator  has  no 
others,  will  pafs,  439,440.— By  mort-. 
gagee,  after  deviling  Ipecific  eftates, 
**  of  all  the  reft  of  tcftator's  goods, 
chatiel»,  lisafes,  eftates,  mtTTtgages^- 
debts,  &c.**  ^^gre  if  lands  held  in 
mortgage  pafs,  440-444. — ^By  wo^pda 
;  defcriptire  of  real:  eftaieonly,  wKei« 
they  can  be  othcrwife  fatisfied,  not 
pafs  lands  in  mortgage,  353-444-' 
447.— Critic ifms  upon*  fiich  devife, 
447-45 1 . — Of  lands  mortgaged-,  will 
not  make  the  heir  of  the  devrfof 
liable  to  a  decree  to  for eclofe,  452.— 
Of  money,  on  mortgage,  does  not 
carry  the  incereftdue  at  the  death  of 
the  teftator,  ibid.  452-455. — Of  ar* 
rears  of  mortgages,  not  carry  prin- 
cipal, 455.  ■         Yi^^  Decree. 


Of  mortgaged  lands,  is  not  within 
the  Jlatute  of  frauds,  455-458. — Of 
mortgaged  lands,  made  previous  to 
foreclofure,  will  not  carry  them  to 
the  devifee,  353-457.  —  Of  mort- 
gaged lands,  as  real  e^te,.  will  maktf 
them  pafs  as  fuch,  355..-*-Of  rents 
and  profits  of  lands,  for  .payment  of 
debts  at  a  day  certain,  will  attthoriz^ 
the  devifces  to  mortgage,  82,  83.— r 
Of  lands  mortgaged  to  one  for  life^ 
remainder  over,  the  money  on  re- 
demption fhall  be  apportioned,  1 145^ 
6. — And  if  the  claims  of  the  parties 
are  before  the  court,  it  will  adjult 
them  without  a  fpecifie  bill  for  that 
pu.-pc  e,  ibid. 

Vide  Jfets-'^tatutt  of  Frarnds-^ 

Refidus^^Mortgagei. 

DEVISEE, 

■    Of  equity  of  redemption,  cannot: 
redeem  without  payment  of  the  debt 


the  lands,  they  (hall  be  paid,  pari   upon   bond,    and    upon  mortgage^ 
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403«-'*X)r  lancb  ihall  have  the  per- 
fonal  eftate  of  the  land  applied  in 
cafe  of  the  real^  813-815.-— -Of  Und, 
not  liable,  at  QOOitQoii  law,  to  con* 
thbq^oa  for  paymeivt  of  the  de-r 
viibr's  debts,  in  favouf  of  the  heir, 
S89,890.-iOf  l^nd*  liable  to  debts 
of  his  devifor,  by  4  tf  5  /T.  W  Af, 

Vide  PrrJcHoJ  Eftatt^-Fonclofurt'^ 

Mortgage, 

DISCOVERY,  BILL  OF. 

Piea  of  a  purchafer  for  valuable 
confideration,  without  notice,  is  an 
^nfwer  to  fuch  bill,  641-677. 

DISS  ABILITY, 

Of  infancy  and  coverture,  how 
diftingaifii^d,  1062- 1065. 

DISSEISIN, ' 

When  effeded  or  not  at  eleflion, 
916-219.1137. — By  mortgagee  ad- 
jnitting  himfelf  out  of  pofleffion^  218, 
2 1 9- 1 1 29- 1 1 35 .  «-  By  conflr udipB, 
not  to  be  favoured,  ihul* 

DIVIDENDS,  ON  STOCK, 

DiiFer  from  interefl  on  mortgage ; 
for  the  former  is  only  payable  half- 
yearly,  and,  in  nature  of  rent,  at 
common  law,  not  apportionable,  but 
the  latter  increafes  from  day  to  day, 
1022* 

JX)NATIO  MORTIS  CAUSA, 

Vide  Gift. 
DOWER, 

Never  attaches  upon  a  truft-eftate. 

Vide  Femme  Cowvtrt, 

DURESSE, 

Prevents  a  man  from  being  a  mort- 
gagor, 79. 

EJECTMENT. 

Law  will  take  notice  that  it  is  a 
£ Aitious  proceeding,  218-1139. 

Vide  FGreclo/ure. 


ELECTION. 

Mortgagor,  in  pofFeffion,  may  vote  ■ 
at  eledlion  for  a  mem  hex  of  parlia- 
ment, 79. — ^Mortgagee,  having  been 
in  po&(Hon  feven  years  before  the 
election,  will  be  qualified  to  lla&d  as 
a  candidate  thereby. 

ELEGIT. 

Its  origin,  6 1 1 . — Tenant  by  elegit, 
may  redeem  a  mortgage  made  by  his 
debtor,  349.  „  . 

EMBLEMENTS, 

May  be  taken  by  the  mortgagee, 
on  evidion  of  the  mortgagor,  and 
the  produce  thereof  applied  towards 
payment  of  the  d^bt  by  mortgage, 
2 13-21 5.— Sold  and  carried  away, 
may  be  followed  by  the  mortgagee,  ^ 
though  in  poiTcflion  of  the  pur-' 
chafor,  214. 

EQUITABLE  INCUMBRANCES, 

Are  paid  off  according  to  their 
priority  in  order  of  time,  as  legal 
incumbrances  are,  473-476. —  Ex- 
ception, where  one  has  a  greater 
equity  than  the  other,  477. — ^An  ex- 
ecutor has  no  fuperior  equity  oa 
affignment  by  his  co-executor  of  ai 
chofe  in  adlion,  to  any  other  perfon, 
477-479. — Contra,  of  a  mortgage^ 
ihU. ^Vide  Tacking.     ' 

EQUITABLE  OWNERSHIP, 

Vide  O-wmrJhip. 

EQUITY. 

Wherever  a  right  in  equity  at- 
taches againfl  any  perfon.  It  binds 
all  perfons  claiming  under  or  againU 
him,  who  have  not.  fpecific  liens, 
459-460.— Regulates  property,  by 
analogy  to  the  eilablifhed  rules  and 
regulations  which  govern  at  law, 
484. — ^Notices  an  equitable  or  be- 
neficial ownerlhip,diftinguilhed  from 
the  legal  title,  48 3, 4.. — Aims  to 
efFe^uate,  and  will  never  make  a 
conftrudlion  contrary  to  the  declared 

intention 
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iot^ntioa  of  At  panics  interefied, 
4£6. Vide  Suit. 

EQUITY,  COURTS  OF, 

Vide  Courti  §/EfMifj. 

EQUITY  OF  REDEMPTION, 

Vide  ReJempthn. 

ESTATE  DEFECTIVE, 

Vide  Mortgaie, 

ESTATE  PERSONAL* 

Vide  Pir/oMl  Bfiaii. 

ESTATE  REAL, 

,  Vide  RealEfiM- 

ESTOPPEL. 

Accepting  a  mortgage  does  not 
cftop  the  jaortgagee  trom  faying  the 
mortgagor  hat  no  eftatc,  282,3.— 
Leflbr  acquiring  property  which  he 
leafed  without  title,  ellopped  from 
difputing  title  of  his  leiTee,  1074. 

EVIDENCE, 

Parol,  admiffible,  to  ihew  that  on 
ft  zonxx2t&  for  fale  of  goods,  pofTef- 
ion  was  not  intended  to  be  delivered, 
44*'— Parol  may  be  given  to  prove  a 
siortgage  difcharged>  187-191.— 
Parof  not  admilTiDle,  between  two 
SMMTtgagors,  to  difcharge  the  afTets 
of  one  of  them  deceafed,  ihid,  191- 
196^-— ^aro),  not  admiflible,  to  Aiew 
that  where  two  perfons  are  made  joint 
cirrcutors,  and  one  of  them  is  indebt- 
ed to  the  teftator,'the  teftator  in- 
tnided  thereby  to  cancel  the  debt,  ih, 
l^j.-^Parol  may,  in  fome  cafes,  be 
sdmitted  to  explain  matter  contained 
in  a  will  or  inftrument,  ik,  1 95>  1 99**— 
Or  in  agreements,  ibid. — Or  that  an 
sbfolute  infirument  was  intended  a 
mortgage,  200^ — Parol  admiflible 
for  whofc  ufc  money  lent  on  mort- 
gage was  borrowed,  757,8.-^Not 
admiflible,  of  the  declaration  of  a 
wife,  who  had  fubjeded  her  eftate 
by  joining  in  a  mortgage,  that  it 
was  meant  to  be  a  gift  to  the  huf- 


band,  759«-*Parbl  admiflible  10  all 
queiUons,  ref|>eding  maHhalling  of 
afiets,  by  making  tne  perfonal  eftate 
exonerate  the  real,  952-956.— Or  a» 
to  fecret  drafts,  201,2.— Prodncbg 
bond,  or  a  mortgage,  is,  friwiafioii 
evidence  of  a  debt,  283.— But  xOi 
avail,  if  there  be  fig^ns  of  fraud;  ia 
fuch  cafe,  proof  of  payment  n^ 
cefllary,  ibid. 

EXECUTION, 

Camot  be  executed  on  an  equity 
of  redemption  under  ftatute  t^ 
Car.  2.  cap.  3.  fee.  10.  339. — ^Wnt 
of,  muft  be  fued  out  by  a  judgment 
creditor,  before  he  can  redeem  a 
mortgage  made  by  Us  debtor,  348, 9^ 

Vide  Jmdgmad* 

EXECUTOR, 

May  mortgage  leafes  for  ytar^,. 
and  chattel  interefts belonging  to  the 
teftator,.  135.— Bat,  if  made  collu- 
fively,  equity  will  follow  the  pro- 
P«ty,  136,7. — On*  redeeming  J^e- 
hold  premifes  or  pledges,  muft  pay 
debt  due  on  bond  or  note  from  hu 
teftator,  401,2.— Ca«/rtf,as  to  affignet 
of  executori  402,).' 

Vide  Band  Har. 

Entitled  to  have  his  teftator's  mo- 
ney onmortgaee,682*69i  .—Though 
the  mortgage  be  in  fee,  aivd  the  beir 
of  the  mortgagee  has  received  it  be- 
fore application  by  the  executor, 
688.-— Though  the  mortgagor  die 
before  forfeiture,  i^t^.— Executor, 
altJiough  there  be  feveral,  any  of 
them  may  before,  as  well  as  aftcr» 
probate,  receive,  and  give  a  good 
difchar^e  for  the  money,  ihd^-^ 
Notwithftanding  he  has  a  fpecific 
bequeft,  688,9. —On  whom  per- 
fonal property  devolves  'pirtme  ^^Eircf, 
dying  before  probstte,  transfers  no 
interefl  therein  to  his  reprefenta* 
tives ;  contra)  if  he  take  them  as  le- 
gatee, 835,6— Where  feveral  per- 
lons  executors,  and  one  indebted  to 

the  teftator  by  mortgage,  if  ^ppre^ 

lienfira 
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htfnfiv^  of  inColytnty,  how  to  pro- 
ceed^ itSO>  t. 

Vide  Admimflratur  •  Ftnrchjktt 

EXTENT, 

Vide  Tacking  Judgjkekt-Smutt — 

TtTTkfir  ftmrs. 

FEMME  COUVERT, 

Cannot  be  a  mortgagor  in.  that 
character,  79.— But  fhe  may,  if  fhe 
pofTeTs  feparate  property,  139.-*— May 
oe  a  morxgagee,  /wV.-*— Being  an  in- 
fant and  a  truftec,  may  convey  by 
line    under  order    of  chancery   by 
7  jinne,  c.   19,  277.— -May  redeem 
her  eitate,  mortgaged  by  her  huf- 
band,   although  twenty  years   pafs 
without  payment  ofintereft,  412.— 
Joining  her  hufband  in  a  fine,. may  bar 
h^rfelf  of  all  interefl  in  her  eftatc, 
702,3. — May  incumber  her  intereft 
in  his'  el! ate  thereby,    762,3.— 5hall 
redeem,  on  an  agreement  with  her 
hufband  for  that  purpofe,  704. — But 
foch    agreement     for     redemption, 
fraudulent  afr.nnft  fubfcquent  credi- 
tors'of  her  huib.ind,  as  to  the  equity 
of  redemption  of  the  njuhole  eftatc, 
r^/W. — Shall  have  dower  fubjed^  to 
Aich   cf editor's    claims,    ibid. — ^Not 
barred  by  fine,  if  intended  Other 
^vifc,  ihid  705-707.— Her  anfwer  in 
chancery,  equal  to  a  fine  in  binding 
iier  truft-cftatc,  707.— Dowrefs  may 
redeem,  paying  her  portion  of  the 
inortgage-money,    708.  —  Tointrefs, 
jMLying  off  the  mortgage,  mall  hold 
over  until  repaid  with  intereft,  709. 
^..^Flaving  fettlcment  on  articles  onlv, 
%o^i]l  make  no  difference  as  to  this, 
^xW.— *^hali  be  poftponed  to  mort- 
^a.^^6  previous  to  her  fettlcment, 
ixxicil  he  be  fatisfied,  as  well  for  mo- 
Kiey  i^nt  after,  as  before  fettlement, 
^xo.-^^hali  l^  poftponed  to  mort- 
gra^c»  if  Iftr  fettlcment  made  afttr 
^^c-riage  and  voluntary,    although 
^^  lias  notice  of  it,  711,  712.-- ^Be- 
ttS   ^  ^^^"^^  b^  bondj  given  before 
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marriage,  ihall  redeem,  7i2.«*-Shall 
redeem,  though  part  of  the  eftate 
mortgaged  be  copyhold,  /^/V.— *-Join* 
trefs  of  part  entitled  to  redeem  the 
wholi?,  7 13. -^Joining  her  hufband 
in  mortgaging  her  jointure  after 
marriage,  ihall  contribute,  on  re- 
demption, one-third,  and  till  (he  re* 
deem  muft  keep  down  the  intereft,  ib, 
«*->Sh8ll  be  entitled  to  money  let  oat 
upon  mortgage  by  her  btiiband,  in 
their  joint  names,  by  furvivorftiip, 
713,  714.— Not  agftinft  his  credi- 
tors, 714.— Shall  be  endowed  of  the 
equity  of  redemption  of  a  mortgage 
term,  715-718.— Shall  have  a  fatis- 
fied term  removed  out  of  her  Way, 
f^/V.-^Diftin^ton  as  to  fatisfied  or 
unfatisfied  term,  717.—- Shall  not  be 
endowed  of  aji  equity  of  redemption 
of  a  mortgage  ifi  fee,  71 8-734.— Un- 
lefs  under  particular  circumftances, 
734.— Cannot  claim  dower  out  of 
mortgaged  eftate,  ibid. — But  no  cafe 
has  decided  that  he  ihall  by  his 
own  indorfement  charge  her  eftate 
with  a  further  fum,  754.— -Joining  in 
mortgage  of  her  eirate,  becomes 
liable,  if  part  paid  off,  to  a  like  fum 
borrowed  thereon  by  her  huiband, 
753,4.— Although  /he  be  not  con- 
ienting  to  fuch  farther  mortgage^ 
i^V.— Shall  have  her  hulband's  per* 
fonal  eftate  firft  applied  in  difcharge 
of  her  lands,  mortgaged  by  nim  with 
her  confent,  75 5, 6 -r— Though  part 
bequeathed  to  a  charity,  i^V.«-*ShaU 
reoeem,  in  fuch  cafe,  sdthough  thero 
be  no  agreement  for  that  purpofe, 
756,7. — Shall  not  be  deprived  of 
her  right  of  redemption  of  her  eflate, 
by  vague  words  on  ail  aftignment  of 
fuchmortgage,76o-762^-«^hall  ftand 
in  place  of  mortgagee,  on  redemp- 
tion, and  be  fatisfied  the  moikey  paid 
by  her  to  exonerate  her  cflate  oat  of 
his  afTets,  756,7.**<7wfr«,  if  there  be 
a  fettIem^'nt,  757.-^r  if  the  money 
borrowed  to  pay  her  debts  dum  fold% 
/^/V.*-^Huiband  giving  bond  does  not 
vary  the  cafe,  i|iV.-- Sq  if  ihe  joih« 

her 
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.  her  hufbaud  in  a  fine  of  her  jointure 
lands,  (he  has  a  refulting  truft  when 
the  mortgage  is  paid  off,  756. — ^It 
'is  not  neccflary  that  it  fhould  appear 
upon  the  face  of  the  deed  for  whofe 
ufe  the  money  was  borrowed,  that' 
may  be  proved  alitmde^  7S7'7^'^'^^ 
^Creating  a  mortgage  of  a  term  for 
"years  put  of  her  eflate,  the  rcvcriion 
in  her,  will  attraft  the  redemption^ 
762. — Leaving  her  claim  dormant, 
ftiall  receive  intcrell  from  her  huf- 
band's  reprefentatives  only  from  the 
time  of  difcovering  it,  763,4. — 
Nature  and  extent  of  her  difability, 
and  how  diftinguiftied  from  the  dif- 
ability of  infancy,  1062-1065. 

.     Vide  Baron  et  Femmir-Foreclofure — 

Tenant  in  TaJL 

FEOFFMENT, 

May  be  with  condition  annexed  by 
way  of  defeazance,  6,  7. 

Vide  Defeazance, 

ElNE, 

And  non-claim,  by  the  mortgagor 
in  poiFeflion,  no  bar  to  a  mortgage, 
219. — Non-claim  by  the  mortgagee 
in  pofTeffion,  no  bar  to  mortgagor, 
282. — May  be  levied  by  infant  mort- 
gagee, by  order  of  court,  under  flat. 


of,  1 040.— Notneceflary  on  a  mcrr tgage 
of  (lockt'iio4i. — ^The  mortgagee,  or 
his  heir,  neceifary  parties  to  bill  of 
foreclofure,io42. — If  there  be  feveral 
derivative  mortgagees,  they  muft  be 
all  parties,  1043.— Permitted  by  one 
cefiui  que  truft  as  to  his  ihare  of  money 
laid  out  by  a  truftee,  ihid. — ^Not'  de- 
creed until  time  for  payment  of  the 
mortgage-money  be  pan*ed,  1044.-^ 
On  a  bul  of  foreclofure,  the  title  of 
the  mortgagee  cannot  be  invefli- 
gated  J  ibid, — ^Mortgagee  may  bring 
an  ejedment  at  law,  and  exhibit  a 
bill  for  foreclofure  at  the '  fame 
time,  1 045  .—-Exception  to  the  above, 
ibid. — Decree  of,  refufed,  if  the 
mortgagee  a6l  inequitably,  1046.— 
Decree  againft  copyholder  before 
admittance,  ibid.'^f  mortgagee, 
party  to  a  bill,  praying  relief,  is  the 
lame  thing  as  praying  to  redeem, 
and  fuch  bill  difmifTed,  is  equivalent 
to  a  decrep  of  foreclofure,  1047.— 
The  executor  of  the,  mortgagee  muft 
be  party  to  a  bill  for  foreclofure,  a9» 
if  he  be  not,  it  will  be  a  good  ground 
of  demurrer,  i^/V/.— So  if  it  come 
out,  on  the  hearing,  that  the  execu- 
tor of  moBtgagee  is  no  party,  the 
caufe  cannot  proceed,  1047,8. — But 
the  executor  of  the  mortgager  need 


yut'4^  y  Mf»,  c,  19,  277. — Levied  by  a  pur-    not  be  a  party,  1048. — ^Obtained  on 


chafor  for  a  full  coniideration,  with 
notice  of  a  truft,  will  not  bind  the 
eejhti  que  tXM^y  546.— Covenanted  to 
be  levied  at  a  certain  time  to  corro- 
borate the  mortgage,  and  not  levied 
at  the  time,  will  not  ftrengthen  the 
deed  of  mortgage,  if  other  ufes  de- 
clared, by  a iubfequent  deed,  1x47. 

Vide  Femmc  Cowvert^^^Baron  et 

Femme* 
[  FIXTURES, 

Where  they  pafs  by  mortgage, 
XI 38-1 140. 

FORECLOSURE,  • 

By  two  perfons,  mortgagees,  they 
fliall  have  the  cftafc  mortgaged  be- 
tween them,  700. — ^The  nature  thcre- 


a  bill  exhibited  by  the  heir  at  law  of 
the  mortgagee,  will  be  good,  al- 
though neither  his  executor  or  admi- 
niftrator  be  party,  I048«9.-— For 
heir  ihall  have  the  land  on  paying 
the  money,  rf/V.— Decreed  and. 
pleaded  in  the  common  form,  with 
an  averment  of  non-payment  of  the 
money,  (ffr.  but  no  final  order  for 
foreclofure,  was  held  not  to  be  good> 
1049. — Decreed  at  a  period  certain, 
the  time  muft  b^  computed  according 
to  calendar  months,  1050.— Decreed 
againft  tenant  in  tail  of  an  equity  of 
redemption,  will  bind  his  iftue  and 
thofe  in  remainder,  »^/V.— Relcafe 
by  a^tenant  in  tail  of  an  equity  of  re- 
demption is  tantamount  to  a  fore« 

clofure. 
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cloAirt,  1652,3,4, — ^Decre^d  againii 
tenant  for  life,  the  remainder-man 
ought  to  be  a  party,  1054. — ^May  be 
decreed  (when  there  are  feveral  in- 
cambrancers,  fome  of  whom  are  not 
made  parties)  againfl  thofe  brought 
before  the  court,"  ihid, — But  thofe 
tiot  parties  to  the  fuit,  will  not  be 
bound,  1 05  5 . — Decreed  in  favour  of 
adevifee  Of  a  ttioftgage,  on  a  bill 
exhibited   againft    the    mortgagor, 
though  the  lieir  of  the  devifor  no 
party,    1055.— Decreed  againfl:  an 
infant,  1057. — But  he  will  have  a 
day  to  (how  caufe  againil  the  decree 
when  he  comes  of  age,  i^/</.— How 
fuch  decree    cxprefled,     1058. — In 
what  manner  the  mortgagee  is  to 
proceed  thereupon,  /i/V.— How  far 
the  infant  may  impeach  the  decree, 
1059.— Not  decreed^  againft  an  in- 
fant, where  the  mortgage  depended 
upon  a  difputable  title,  ihiti. — The 
proper  way  in  the  cafe  of  an  infant 
IS  to  apply  for  a  decree  that  the  lands 
miiy  be  folcf,    1059,   1060. — If  in- 
fant decreetl  to  join  in  the  convey- 
ance, he  is  entitled  to  a  day  to  fhew 
caufe  againft  it  after  he  comes  of 
age,  ihtel, — Contra,  if  not  requeued 
to  join  in  the  conveyance,  ibid, — 
jDiHindion  where  an  infant  is  plain- 
tiff or  defendant ;  in  latter  cafe  he  is 
bound   by  a  judgment  in  his  own 
a^ion,  unlefs  fraud  appears,  1060,  i. 
—Exception,  ibid, — ^Decreed  againfl 
a  femme  convert,  and  flie  Ihall  have 
no  day  after  the  couverture  to  (how 
caufe   againft   the   decree,  1062. — 
Cafes    of  infant    and  femme    con- 
vert di  ding  uifhed,  1062-1065. — But 
femme  couvcrt  may,  after  the  death 
of  her  hufband,  examine  the  validity 
of  the  decree,  if  there  be  jufl  caufe, 
1-066. — ^Tlie  Court  of  Chancery  will 
not   point  out  what  title  mortgagor 
ihall  make  on  bill  to  foreclofe,  ibid, 
r— Decree  of,  opened,  on  unfair  con- 
du6i  ihewn  on  part  of  the  mortga- 
gee,   1066.— Decree  of,  opened,  if 
Klicre  be  fabfequent  incumbrancers, 
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not  parties,  ^f  which  the  mortgagee 
has  notice,  1067,8. — ^But  the  nrft 
mortgagee  (hall  be  allowed  all  ex- 
pences,  1068.— Though  the. decree 
made  abfolute,  figned>  and  inrolled, 
is  not  a  plea  againft  redemption  if 
furreptitionfly  procured,  1068,9.— 
Decreed  at  a  time  certain— —the 
time  may  be  renewed,  di  dii  in  ditm, 
1071. — Decreed,  thooeh  fuch  de- 
cree iigned  and  inrolled,  yet  the 
time  renewed,  it  appearing  the 
mortgagor  was  prevented  by  in- 
evitable neceffity,  1072. — Decreed, 
decree  not  opened  in  favour  of  a 
mere  volunteer,  'li/V.— Not  decreed 
on  JVelft?  mortgages,  1072,3 •—Ob- 
tained by  a  firft  mortgagee  againft  ^ 
fecond  mortgagee,  wul  be  opened  in 
favour  of  fuch  fecond  movtgaeee,  if 
the  land  be  afterwards  devifed  by 
the  firft  mortgagee  to  the  mortga- 
gor, 1073-4. — Does  not  prevent  the 
mortgagee  from  proceeding  on  his 
bond  and  other  collateral  fecurities, 
1075,  6- — Will  be  opened,  if  the 
mortgagee,  after  a  decree  to  fore- 
clofe, take  out  procefs  upon  any 
counter-fecurity,  IC77. — But  a  bill 
of  revivor  and  fupplemental  bill  will 
not  open  a  foreclofure,  1678.— 
Opened  after  fixteen  years  upon  the 
ground  of  fraud,  io8q.— Not  open- 
ed, after  fix  years,  when  decreed  fty 
confent,  1080,1.— Not  opened,  not- 
withftanding  a  colourable  acqui- 
efcence  in  the  mortgagee,  /^/V.— 
Not  opened,  upon  the  ground  of 
over- value,  or  even  df  a  parol  agree- 
ment to  that  efEeft,  1082-1087.— 
^^ere,  if  the  application  had  been 
by  the  mortgagor,  I086,  7.— %<<t<, 
if  after  a  foreclofure  made  abfolute, 
and  many  years  poffeffion,  becaofe 
the  mortgagee  called  it  a  debt  in  his 
will,  1087-1092.— Decree  of,  not 
fet  afide  after  twenty  years,  for  mat- 
ter of  form  only,  1092. — Decree  of, 
will  not  be  made  againft  part  of  the 
lands  mortgaged,  fold  to  a  pnr- 
chafor,  if  fulHcieut  be  left  unfold  to 
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fatisfy  the  inortgagcci  1092,3.-— 
Not  decreed,  of  a  revcrfion,  but  the 
decree  will  be,  that  the  mortgagee 
(hall  fell,  iOQV'*-Wherc  mortgagee 
may  prajr  a  falc,  1094- 1096. 

Vide  Mortgagee. 

If  on  bill  toforeclofc,  the  defendant 
appear  and  (bud  in  contempt^  the 
bill  being  taken  /ta  ^cnfeffo^  the 
court  will  decree  a  fale,  1096.— If 
tl;iere  be  a  debt  fccured  by  mortgage, 
and  alfo  a  bond  debt»  the  mortgagor 
cannot  foreclofe  for  non-payment  of 
the  bond-debt,  1096-1x02.-— As  to 
coils  lA  a  cref«  caufe,  1 103. 

Vid  e  Admniftrutor^-^ourt  ef  Equity 
'^^RedemptioHs  Equity  of-^ judgment 

Crediiar, 
FIXTURES, 

When  they  pafs  by  a  mortgage, 
113S-1140. 

FORFEITURE, 

Of  eftate  mortgaged  by  the  mort- 
gagor, aifeds  the  mortgagee,  264. 


FRANCHISES^ 
May  be  mortgaged,  25. 

FRAUD, 

Or  coIluCon,  renders  void  all  afts 
which  depend  thereupon,  though 
otherwife  good  in  themfclves,  23, 
.24. — Guaroed  againft  by  ftatutes 
made  for  that  purpofe,  ibid, — Or 
covin  is  always  a  qoeftion  of  law 
.upon  the  *fa£b  of  each  particular 
cafe,  24.— Poffeffion  retained  after 
an  abfolute  and  unqualified  aliena- 
tion, is  a  badge  of  fraud,  ihid. 

Vide  Ceiweyances,  Fraud9Jent'-*'Mi/' 
reprejentaticn-'^oncealmint^'^ba' 

Exercifed  againft/«(/^#  incumbran- 
■cers,willpoftpone  prior  incumbran- 
cers, 463-472.— —Vide  Mortgage. 

Ilxercifed,  when  within  the  flatute 
^gainft  fraudulent  mortgages,  434- 
457- ■  Vide  Foreth/krei 


FRAUDS,  STATUTE  OF, 

Does  not  extend  to  agreements 
between  mortgagors  and  mortgagees, 
as  to  mortgages,  187— 204.— Does 
not  extend  to  trufts  admitted  by  the 
truilee,  ibid.  201,2. — ^Does  not  ex- 
tend to  devife  of  mortgage,  455- 
458. 

FRAUDULENT  CaNVEYANCE. 

Vide  Con^tJeyance  FraadAnt. 

FRAUDULENT  MORTGAGE, 

Vide  Statute* — Mortgage, 

GAVELKIND  LANDS, 

Mortgaged,  equity  of  redemptioa 
defcends  to  all  the  children,   346. 

GIFT, 

Mortis  can/a  of  a  mortgage,  leems 
not  to  be  pradicable,  1 106- 1 1 19.— 
DiHinguiihed  from  other  kinds  of 
alienation,  /^V.— Muft  be  accom- 
panied with  aftual  delivery,  119a 
— Might  before  the  flatute  of  frauds, 
have  oeen  made  of  lands,  &c.  by 
parol,  inc.— Cwrrn,  fince  that 
ftatutc,  /^/V.— ^Of  perfonal  things 
may  Hill  be  by  parol,  11 10,1 1. — 
Diitinguilhed  by  Grotius  from  a  con- 
trad,  1111,12. — Divided  into  gifts 
iter  'vivos,  and  gifts  mortis  caufa^x  112. 
— Mortis  caufa,  the  feveral  kinds^ 
1 1 13. — Delivery  indifpenfablc  in 
each,  ihid, — Of  a  mortgage,  diftiB- 

fuifhed  from  an  equitable  mortgage 
y  depofit  of  the  deeds,  ibid.  1115. 
— ^Of  a  mortgage  diflinguiihed  from 
that  of  a  bond,  1116-111^ 

Ide  Bead. 


119. 

Vid 


GUARDIAN, 

Of  an  infant,  mav  pay  the  iiitcitS 
of  any  real  incumbrance,  and  t^ 
principal  of  a  mortgage,  but  not  die 
principal  of  anywother  real  incntt- 
brance,  351 .— X^king  in  an  afigfi- 
ment  of  a  mortgage  €^  his  wxA 
(hall  hold  it  for  his,  the  waiA 
benefit^   not  ss  moctgagee^  396^^-* 

Of 
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Of  an  infant,  mortgagor,  in  fee, 
letting  intereft  ran  in  arrear^  liable 
to  difcharge  it,  1005. 

HEIR; 

At  law,  is  entitled  to  land  ap- 
pointed or  conveyed  for  payment  of 
d^btSi  after  fufHcient  raifed  for  that 
purpofc,  288. — Where  purchafor 
bound  to  take  notice  whether  debts 
paid  or  not,  285-336. 

Vide  Purcba/or. 

Caftomary,  incitled  to  equity  of 
redemption,  346. — When  a   necef- 
fary  party  to^a  bill  to  redeem,  $48. 
—Compounding  debts  or  mortgages 
for  lefs  than  due,  not  permitted  to 
talce    the   benefit    thereof    againd 
creditors  or  mortgagees,    395.— Or 
younger  children,  397.— Cw/r^,  if 
to  protedt  himfelf'againft    incum- 
brances, ihiJ, — On  redemption,  muft 
pay  money  due  to  mortgagee  on 
bond,    400, 1 ,3.— No     difference 
-  whether  bond  debt  accrues  $rft  or 
laft,  405,— ——Vide  Bond-^Imereft* 
Of  mortgagee,  is  a  truftee  for  the 
executor,  082-688. — Chargeable  at 
common  law,  with  fpeciality  debts, 
as  comprehended  in  the  contra  A  in 
exprefs  terms,  not  merely  in  confe- 
quence  of  the  land  defcending  to 
him,  807.       ■     ■     I  Vide  Real  Eftat$. 
In  above  cafe  was  liable  to  adiion 
of  debt  and  a  fpecial  writ  of  execu- 
tion againfl  all  the  lands  defcend- 
ed,  808. — But  was  not  chargeable 
at  firft,  if  the  executors  had  aflets, 
808,9.^-— *The  law  afterwards  chang- 
ed,  «nd  the  debtor  was  ^t  liberty  to 
fue  the  heir  or  executor  indifferently, 
810.— -And  fubiequent  provifions,  in 
ftLYout  of  dbbtors,  followed  that  plan, 
810,1 1.— «Bat  equity  in  adjuring  on 
-mhotn  the  debt  fliould  unltimately 
fall 9  founded  an  equity  on  the  com- 
mon law  rule,   and  fixed  the  debt 
ultimately  on  the  executor,  812,13. 
**— And    the   fame   equity    applies 
whether  it  bt  an  hgrttfii&ut  or  an 
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h^rti  natus,  814,15.— The  confc- 
quence  was,  that  the  perfimal  €ftate 
became  in  equity  liable  to  pay  off  a 
mortgage  (it  being  but  a  debt)  in 
exoneration  of  the  eftate  mortgaged, 
813-815. — But  this  equity  ffoes  no 
farther  than  between  the  heir  or 
devifee — does  not  extend  to  fpecific 
or  general  legatees,  817. 

Vide  Parapbirnalta* 

Intitled  to  have  money  agreed  by 
his  anccflor  to  be  paid  for  an  eftate 
purchafed,  paid  out  of  the  perfonal 
eilate,  1119,20. 

Vide  Per/onal  Eftate — Executor-^ 
AdmmftratQr—Foncloftan-^Mort' 

IDIOT,  OR  LUNATIC, 

Cannot  be  %  mortgagor,'  79.7— His 
committee  may  convev  lands  mort- 
gaged, on  payment  01  the  mortgage 
money  by  order  of  chancery,  under 
4  Gio,  2.  c.  10.  278,281.— And  are 
compellable  fo  to  do,  ihid.'-^Siuare, 
if  the  order  can  be  made,  before  a 
commiiTion  of  lunacy  iiTued,  280- 

INCUMBRANCES, 

Of  the  mortgagee,  made  while 
in  pofleflion  of  the  mortgaged  pre- 
mises, '  bound  the  mortgagor  at 
common  law,  9,10.— In  what  order 
to  be  discharged,  460,1. 

Vide  Tacking^^Fraud'^Motlgage. 

INFANT,  ' 

Cannot  be  a  mortgagor  in  refped 
of  his  own  property,  70.— May  be 

a  mortgagee,    139. ^Mortgagee, 

may  conrey  and  affure  the  lands 
mortgaged  by  order  of  the  court  of 
chancery  or  exchequer,  on  7  Arm. 
c,  19,  275-277.— 'And  is  compel- 
lable fo  to  do,  iiiJ.'^And,  if  a^ 
fwnme  couvert,  nufy  be  ordered  to 
convey  by  fine,  277.^-*But  the  court 
refufed  to  make  inch  order  where 
infant  was  truftee  and  aHb  exbcutor, 
/^/V/.«--His  lea&  and  releafe  of  lands 
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mortgaged,  on  the  money  paid>  held 
to  be  binding  upon  him,  as  a  mere 
matter  of  form,  and  in  the  nature 
of  an  authority  executed  by  the 
mortgagor's  dired^ion  in  favour  of  a 
third  peribn,  278. 

N.  B.  //  is  fre/umed^  tba^t  itfiUo'ws 
from  the  lafi  fropofiiion,  that  an  order 
under  the  fiat ute  rf  Anne,  is  unncceffary^ 
nvhere  an  infant  ts  ivillmg  to  con<vey 
njoithotu  an  afplicationi  ttLthe  court  cf 
Chancery^ 

Vide  Tender* 

As  to  forcclofure  of  his  equity  of 
redemption,  1057,8,9. 

Vide  Foreclofure* 

Bound  by  a  decree  in  a  fuit 
wherein  he  is  a  plaintifF,  1060,1. — 
Exception,  if  fraud,  ibid. — Cannot 
be  foreclofed  without  day  to  Ihow 
caufe,  1057.— But  a  fale  mav  be  de- 
creed of  the  mortgaged  lanqs  with- 
out making  infant  party,  if  the 
purchafer  be  fatisfied  therewith, 
10^9,1060.— Nat  ixre  and  c^ufe  of  his 
dilability,  1062,3. 

Vide  Interefi^'^Foreclo/ure'^^Tenant 

in  Ta^l— ^Decree. 

JOINTENANCY^ 
Is  fevered  by  a  mortgage,  1 105. 

JOINTURE. 

Vide  Femme  Cowvert, 

INJUNCTION  PERPETUAL, 

Will  be  deseed,  againft  a  prior 
incumbrancer  pra^ifing  fraud,  •  to 
deceive  a  fubfequent  incunibrancer, 
463-472.-: Yid?  If^afie, 

INNS  OF  COURT, 

Vide  Mortgage. 

INTEREST,' 

.  Allowed  in  equity  on  debts  after 
liquidation,  87-90'— «■  Alio  wed  ia 
equity  on  portions  from  the  time  a>t 
which  they  are  jpayable,  107. — On 
Aniple  contraa  debts,  under  truft  to 
4u(phargc  then^  whea  payable,  ^66- 


270.— -Shall  be  paid  upon  debts  nn<i 
der  truft  deed  for  pay  men  t«  ta  in- 
force  which  a  bill  is  ^cd,  from  the 
time  of  the  Mafter's  report,  271.— 
Run  in  arrear  upon  fir  St  mortgage  a 
fubfequent  mortgagee,  muft  pay  it 
before  he  will  be  permitted  to  re- 
deem, 358,9. T. Vide  Trap. 

Above  5  per  cent,  per  annum  either 
referved  or  taken,  oy  12 -r^/u»./.  2. 
c.  16.  renders  all  aflurances,  and  fe- 
curities  for  the  loan  of  money,  void, 
957. — ^Allowed  at  the  rate  of  6  per 
cent,  per  amtum.  On  Irifif  or  Jf^efi  Im£a 
fecnnties,  by  146^0.5.  c.yg.Jec.i. 
958. — But  this  ilatute,  it  feems,  does 
not  reach  perfonal  contrafb,  there- 
fore a  bond  referving  greater  intereft 
than  is  allowed,  though  given  in  a 
tranfa^ion  relating  to  property  in 
the  Weft  Indies,  will  be  ufarions^ 
958,9. — On  debts  contraded  previ- 
ous to  I  z  Jane,  may  be  referved  %t  the 
rate  allowed  at  the  time  of  the  con- 
trad  made,  960,1. — ^Referved  at  ^ 
per  cent,  with  ^condition  to  accept  4, 
if  pundually  paid,  will  not  be  re^ 
lieved  againft  in  chancery,  961,2. — 
Exception  if  there  be  a  covenant  for 
the  additional  i  peree^t,  962. — Or 
if  the  intereft  be  raifed  on  a  new 
agreement,  in  coniideration  of  ar  for- 
bearance, 963.-*Allowed,  on  ac- 
count before  a  maftery'^on  a  mort- 
gage upon  all  money  paid  as  furety, 
965.— ^Allowed  on  an  a(Iigntfient> 
made  with  c6ncurrence  of  the  mort- 
gagor, upon  all  money  paid  by  the 
aftignee  that  was  due  to  the  mort- 
gagee, 965,6.-: — Exception,  if  00 
colourable  alignment  only,  iitd. — 
But  on  aiiignment  by  the  mortgagee 
without  the  mortgagor*  the  accoaat 
between  them  will  not  conclude  the 
mortgagor,  966-973.— -And  fuch 
a/lignment  will  not  entitle  the  mon- 
gagee  to  intereft  ujpon  intercHj  un- 
Icfs  the  mortgagor  oe  a  party>  974. 
— On  intereft  allowed,  where  there 
were  feveral  creditorsj  a  fale  dired- 
eJ,  and  one  cr^dilo^  parchafed  by 
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Confent  of  the  reft,  975,6. — On  in- 
tcreft  not  allowed,  nwrcly  becaufe 
the  mortgage  is  forfeited,  976,7. — 
Becomes  principal,  upon  a  matter's 
report,    computing  intereft,  977,8. 
— But  the  report  muft  be  confirmed, 
978.— And    though    confirmed,    if 
cftate  be  deficient,  intereft  ftiall  carry 
intereft  only  from  the  confirmation, 
ihiti, — So  if  the  fuit  be  for  a  fale, 
and  not  to  foreclofe,    intereft  ihall 
not  carry  intereft,  979. — Shall  carry 
intereft,  if  time  for  redemption  en- 
larged by  the  court,    980. — Or  if 
the    account    before    a    mafter    be 
againft  an  infant,  ibid* — On  intereft 
allowed  againft  an  infant,  upon  a 
matter's  report,  if  the  fuit  be  infti- 
tuted  by  the  infant,  983-986. — Or 
if  the  infant  agree  to  allow  intereft, 
and    is    benefited     thereby,     986- 
988.— 'Not  allowed    upon  account 
figned  by  the  mortgagor  admitting 
fo    much    intereft   due,    ^88. — Al- 
lowed upon  a  covenant  in  a  deed 
mortgaging  a    bare   reverfion    for 
payment    of  intereft    upon    which 
debt  would  lie,  988-990. — Not  al- 
lowed upon  an   agreement   for  it, 
i][iade  at  the  time  of  the  mortgage, 
but   the  agreement  muft  be  made 
after  intereft  grown  (due,  900,1.— 
Upon  intereft  not  allowed,  becaufe 
intereft  in  arrear  when  a  mortgage 
paid  off,  992. — Allowed,  upon  mo- 
ney expended  in  fupporting  mort- 
gagor's right  to  the  eftatc  mortgag- 
ed, 993. — Muft  be  kept  down  by 
tenant  for  life,    and   if   he  omit, 
tenant  in    remainder  may    compel 
him  in  equity,  fo  to  do,  993»4«-7- 
AUowed  upon  money  laid  out    in 
^  fupporting  the  right  of  the  mort- 
gagor to  the  premifes  mortgaged, 
992,3.--<-Tenant  in  tail  not  obliged 
to  keep  down  the  intereft  of  a  mort*> 
gage.         ■  ■*■  "Vide  Tenant  in  Tail. 
.   The  guardian  of  an  infant,  en- 
titled to  the  fee  of  mortgaged  eftates, 
fufiering  the  intereft  to  run  in  arrear, 
he  or  his  executory  U  cafe  of  hb 
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death,  (hall  difcharge  it,  1005.-^  • 
Not  charged  upon  a  fecond  mort- 
gagee, to  keep  him  out  of  poflelfion, 
if  firft  mortgagee  enter,  and  after-, 
wards  fuffer  mortgagor  to  take  the 
profits,  1006,7. — Shall  not  be  turned 
into  principal  by  a  prior  incum- 
brancer, having  notice  of  fubfequent 
incumbrancers,  1007. — ^^  ^^  ^^^  ^^* 
ceipt  of  intereft  by  icrivener. 

Vide  Scri'ven^r, 

When  intereft  loft,  or  fufpended 
by  tender,  1009-1018. 

Vide  Tender. 

As  referved  in  a  mortgage-deed 
may  be  altered  by  a'  ^arol  agree- 
ment, 101 8- 1 022. — On  mortgage 
money,  which  is  in  fettlement,  in 
cafe  of  the  death  of  tenant  for  life, 
will  be  apportioned,  1022.— In- 
creafes'  on  a  mortgage  from  day  to 
day,  ibid, — ^Ufurious,  taken,  may 
be  proved  by  parol,  1023.* 

Vide  Tenant  fir  Life — Infant-'-^ 
TcTUint  in  Tail — Remainder  Man^^ 

De*t;ije» 

JOINTRESS, 

May  redeem  an  eftate  mortgaged, 
351. 

Vide  Baron  and  Femme-^~Femme 

Convert* 
JUDGMENT, 

Does  not  attach  upon  an  equity 
of  redemption,  539-341  .—-Creditors- 
apply  to  mortgagee  to  redeem  mort- 
gage afterwards  foreclofed,  and  took 
a  conveyance  of  the  equity  of  re- 
demption for  a  further  fum  of  money 
-*-the  creditors  had  a  decree  againft 
the  mortgagee  for  their  money— 
^U4tr$^  is  this  judgment  law  ?  360. 
— May  redeem  after  foreclofure/ 
360,1. — A  bond  credit6r  of  a  mort- 
gagor for  years,  fliall  hav^.a  judg* 
ment  againft  the  heir,  with  a  ce^t 
executio,  373,4.— But  the  judgment 
will  be  of  adflfets  ^tando  accTdmnt^^ 
374.-— Shall  be  paid  in  turn'  with 
mortgages,,  and  the  latter  ihall  not 
be  prefencdf  461-463,— Exception* 

if 
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if  any  fraud  op  artifice  nM,  463- 
465.— p-Though  fatisficd,  will  cover 
a  rubre(]^uc:it  purchafe,  if  it  atucli 
ijpon  the  legal  ellate,  411,12. — 
Though  DO  confideration  paid  for 
it,  514.— rOr  it  be  obtained  by 
fraad,  /^/V/.  516.-- -But  it  maft  have 
the  requiiites  xiecciTary  to  give  it 
legal  efficacV)  $i6.-^But  it  mud  be 
docketed  and  complete  in  form,  517. 
•— Dock.'tiug  not  neceffary,  as  be- 
tween judgiuent  creditors,  518. — 
Releafed,  t  -udcntly,  after  bought 
in,  the  relcaU'  will  be  relieved 
againft,  524,— Bought  in,  how  ad- 
vantage accrues  to  jMi/ke  incum- 
brancer fr ojn  it,  J 24, 5. —And  the 
duration  of  that  advantage,  526- — 
Notice  thereof  not  prefumed  againft 
ai  purphafer,  merely  from  its  being 
or  records  but  there  mufl  be  exprel's 
AOtice  thereof,  i^fV.<^**'No  execution 
oi*  judgment  againfl  lands  at  <com-^ 
xaon  Uw,  6o8,9.««*£xce{t  for  the 
crown,  $09.— Or  in  the  cafe  of  an 
heir  chargeable  on  bond  of  his  an- 
ceftor,  /^V.— So  there  was  no  exe- 
cution on  judgment  at  common  law 
againd;  an  ufe,  609,10.— Execution 
againft  land  given  by  Stat.  Wejhn^ 
2  cap.  18.  610-612.— but  this  ftatute 
did  not  extend  to  ufcs,  612-615.— 
Stat  I.  R*  3.  cap,  I.  iirft  (ubjeded 
nfes  to  executioa  on  judgment,  615. 
w-This  ftatute  became  obfolcte  after 
the  ftdtute  of  ufes,  6i5,i6.^r-£xe- 
Ctttion  againft  truils  was  revived  by  the 
iiatute  of  frauds,  29  Car*  2  cap.  yfac* 
10. 6 1 6.-r— Execution  on  trufts  of  land 
attaches  only  in  the  hands  of  a  troflee 
iof  the  perfon  againft  whom  ejiecu- 
tion  is  awarded,  at  th  $imi  of  ^ecM^ 
ti$»  afwa/rded^  6 1 6-620. 

Vide  Noticf^^Judgmiwt' 


lands  of  Us  <!rcditor,  although  h# 
releafe  all  his  right  to  the  lands, 
/^/'^.••-^Cannot  tack  a  prior  mortgage 
to  his  debt,  526-529.— -Same  law  as 
to  creditor  by  ftatute  or  recog- 
nizanco,  /fcV-i— Giving  notice  to 
mortgagee  and  tendering  him  pay- 
ment, will  be  intitled  ro  opea  a 
foreclofure  obtained  fubfequcnt, 
1067.*— ^<rr^,  if  mortgagee  has  &a 
adtual  notice,  1067,8. 

LACHES, 

Vide  Kcgligeace, 

LANDS. 

Articled  for,  pafs  by  a  will,  555, 
—Forfeited  under  the  condition  of 
a  mortgage,  whether  in  fee  or  for  a 
term,  are  coniidered  as  perfonal 
eftate  and  a  truft  for  the  executors  of 
^^h**  mortgagee,  682-692.— ^^^/tfrif,  of 
an  abfoluce  conveyauce  with  a  con- 
ditional agreement  to  re-convcy, 
687.— Cfi«rtf,  if  the  pofieftbr  of  the 
eftate  apprehends  that  he  holds  it  in 
fee,  69a.-i*So  if  it  appear  that  tho 
mortgagor  intends  it  to  pafs  in  his 
will  as  real  eftate,  692,3.— And  the 
intention  of  the  mortgagee  cannot 
alter  the  nature  of  the  fund  as  be- 
tween him  and  his  creditors,  ^93>4« 
-—Nor  will  fuch  eftate  pafir  as  bnd 
under  a  general  defcription  appli- 
cable to  it  in  point  of  locality  merely. 
694-698/ 

Vide  Mtmey-^Rgal  EftaH^ 

On  which  money  lent  on  mortgage 
by,  two  perfoi\s,  if  foreclofed,  (hall 
belong  to  them  in  common,  699.— 
When  exonerated  from  debts  by  per- 
fonal eftate. 


JUDGMENT  CREDITOR, 


Vide  Ftrjknal  EJaie^JUal  Efi 

Mortgaged,  devifed,  and  redeem- 
ed, the  devifees  (hail  have  the  money 


May  redeem  a  mortgage  made  by  as  they  would  have  had  the  bond, 
his  debtor,  348— Though  the  judg-  I  and  it  fliall  be  apportioned  accord- 
ment  be  with  ftay  of  execution,  349,  ingly,  1 145.— And  court  will  adjuft 
—May  extend  lands  purchafed  after  the  claims  of  the  parties  without  a 
Aisjudgmcne,  527.— May  extend  the   fpecific  bill,  1145,6^ 

*  LAW 
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LAW,  COMMON, 


Takes  no  notice  •f  any  own«r(hip 
diftindt  from  the  legal  eftate,  483. 

LEASE, 

Affigned  on  condition. 

Vide  AJJignment — Courts  of  Equity, 

By  mortgagor  and  mortgagee,  and 
covenants  entered  into  with  mort- 
.gagor  only,  z^yzj^6. 

Vide  Covenant. 

Sy  mortgagee  before  fbreclofure 
does  not  bind  mortgagor,  246-248. — 
For  years  by  the  tenant  of  the  fee 
without  confideration,  he  continues 
in  pofTeflion,  is  a  trult  for  him  and 
his  heirs,  490. — For  lives  may  be 
filled  up  by  the  mortgagee,  and  the 
expence  thereof  added  to  the  prin- 
cipal fum  lent,  250, — ^For  years  by 
nortgagor  retaining  poflefTion,  no 
difieiim  of  mortgagee,  1 1 3  o- 1 1 3  8 . 

LEASE  AND  RELEASE, 

Is  a  good  execution  of  a  power  in 
point  of  form,  though  to  be  exe- 
cuted by  one  iieed,  1127. 

LEGACY,  SPECIFIC, 
Vide  PerforuU  Eflate — De*vife, 

LEGACY,    GENERAL, 
Vide  Per/onal  Eftati—De'vi/e. 

LEGACY,  SPECIFIC, 

By  the  afient  of  the  executor  vefts 
immediately,  862. — So  that  the 
legatee  may  fay  he  has  a  right  to 
that  iiidcntical  thine,  864,5. 

Viae  Pirfmal  Eftate. 

LEGAL  ESTATE, 

When  it  paffes  from  joint  truf- 
tees.  ■        Vide  Trujtets. 

LEGAL  OWNERSHIP, 

Vide  Ownerjhif. 

LESSEE, 

At  will,  diftihguifhed  from  mort- 
gagor under  covenant  to  reuin  the 

I 


poiTefiion,  207,8.— *^0f  mortgagor 
liable  to  eviftion  by  mortgagee, 
208-213.— -Should  enquire  after  and 
examine  the  title-deeds  if  he  means 
to  be  fecure,  210. 

LIMITATIONS.   STATUTE  OF. 

Vide  Mortgage. 

LIS  PENDENS, 

When  it  amounts  to  notice,  288, 
290. — When  a  bar  to  alienation, 
553-563- '' Vide  Tackirg. 

LONDON, 

Lands  mortgaged  are  deemed  per* 
Tonal  eftate  in  the  mortgagee,  and 
are  fubjed  to  the  cuftom,  ^1. 

Vide  Per/onal  EJtatw. 

LORD. 

By  efcheat  liable  to  equity  of  tt^ 
dcmption,  337. 

LUNATIC. 

■ 

May  convey  by  himfelf,  or  hit 
committee,  mortgaged  eftate  on  pay-. 
meat  of  the  money,  by  4  Geo.  a« 
c.  10.  278,9. 

MADMEN, 
Cannot  be  mortgagors,  79. 

MAINTENANCE  OF  SUIT, 

Not  committed  by  interference  of 
mortgagee  in  fuits  refpeding  mort* 
gaged  eftate,  273. 

MAINTENANCE 
For  children  and  fettlements. 

Vide  Rruerfionary  Term. 

MARSHALLING  ASSETS, 

Vide  Hnr^Per/onal  Eftate — Real 
/  Eftate. 

MESN&  PROFITS, 

Cannot  be  recovered  by  an  a^ion 
of  trefpafs  w  et  arms;  brought  by 
the  mortgagee  againft  the  lefTee  of 
the  mortgagor,  holding  under  an 
implied  agreement  to  retain  poiTef- 

fion. 
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fion,  until  default  of  payment,  212, 
213. 

MISREPRESENTATION, 

Between  incumbrancers,  is  frau- 
dulent, its  effca,  ij.63-472.— Will 
affed  land  treated  aboat,  468. 

Vide  Concealment. 

MONEY, 
* 
On  morteage,  may  be  ftipulated 

to  remain  for  a  given  time,  22.— 

Secured  by  mortgage,    articled  to 

be  laid  o\^c  in  land,  confidered  as 

land  in  equity,  698. — Advanced  by 

two  perfons  on  mortgage,  fhall  not    . 

furvive,  but  each  fhall  be  entitled  to  ment  of  the  mortga|;c  money  at  the 

bis  (hare,  699. — ^May  be  fpecificallv  time   J^greed  upon  by  fale  of  the 

bequeathed,    862. — Method  of  10  eftate  in  default  of  payment,  13. — 

bequeathing  it,    862,3.--?aid   ge-  There    feems    to    be    confidcraWe 

nerally  where  there  are  two  debts  of  grounds  for  doubting  the  validity  of 

the  fame  nature,  may  be  applied  by  fuch  fale,  without  the  diredion  of  a 

the  creditor  to  either;  but  if  the  court  of  equity,  i4-i7.-^Bond  for 


In  fee  at  common  law,  liable  t% 
many  inconveniencies,  9.— As  dower, 
y^.  i^/i^.— By  creation  of  a  term  for 
years  adopted  to  avoid  thefe  incon- 
veniencies, 10. — ^Term  vefts  in  pcr- 
fonal  reprefentatives  of  mortgagee. 

Vide  Perfinal  Rifrefentatiixu 

In  courts  of  equity,  now  confidered 
only  as  a  pledge  for  the  money,  the 
payment  whereof  puts  the  mortgagor 
uiftatuquoy  difcharged  from  claims 
founded  on  feifm  of  mortgagee,  10, 
11.971,2. — By  way  of  creating 
terms,  how  made,  12. — Now  made 
in  fuch  a  manner  as  to  fecurc  pay- 


one  carries  interefl,  it  will  be  pre- 
fumed  applicable  to  that,  1120. — 
Contra,  if  the  debts  be  confolidated, 
then  it  (hall  be  applicable  in  equal 
proportion  to  both  debts,  1 1 2 1  .-r 
Where  purchafor  to  fee  to  the  ap- 
plication of  purchafe  money. 

Vide  Purebajer — Payment. 

MORTGAGE, 

Originated  with  the  Jews,  i. — 
But  derived  to  us  from  the  Roman 
law,  2. — Of  lands  and  moveables 
according  to  the  law  of  England  de- 
fcribed  in  the  Roman  law,  2,3. — 
Diftinguifhed  from  a  pawn,  3,4. — 
?^ot  permitted  while  the  feudal 
tenure  was  ftricUy  adhered  to,  4.— 
Followed  the  introdudlion  of  licence 
for  alienation,  ibid. — ^At  common 
law,  were  of  two  kinds,  4,5. — How 
made  formerly,  <j.-i^By  feoffment, 
ii;V.— With  livery  of  feifm,  Cyj.— 
Diftinguifhed,  wl^en  for  fecuri ng  a 
debt  or  duty,  and  by  way  of  gratuity 
in  refpedl  of  the  effcft  of  a  tender, 
7,8. — Where  tender  difcharged  the 
condition ^ Vid^  Tender. 


performance  of  covenants,  payment, 
&c.  when  forfeited. — Fraudulent 
void  as  againft  creditors. 

Vide  J?(w</.— Vide  FraudStatwtis. 

Does  not  eftop  the  mortgagee  from 
faying  that  the  mortgagor  has  no 
eftate  in  the  thing  mortgaged.- — 
May  be  made  for  a  given  period, 
22.— ^Muft  have  all  the  properties 
and  qualities  incident  to  the  validity 
ofanabfolutedifpofition,  23, 

Vide  Pefijfmu 

May,    in  rcfpe&  of  its  intriofic 

nature,    be  made    of  every    thing 

which  is  the  fubjed  of  property,  25. 

Vide  Ad<iHnx)fins—Reai>ries — Tflhes 

r^RgfvtrfioHs — Remainders— Pefi- 

hiUties-^Rents^^FraJuhifes. 

But  the  ftate  and  condition  ia 
which  things  are  placed,  may  mate- 
rially alter  their  mtrinfic  natare  ia 
refpea  of  their  being^the  ^  fubjed  of 
a  mortgage,  27,8,9. 

Vide  Tenant,  at   l^'tll — Tenant   k 

(J'ail Johiienauts Tenants    w 

Common — Copantners—Tenaiit  fir 
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Years-^Tenantfir  Ufe-'Tenant  in 
Fee  Simple, 

■  Of  Ihip  at  fca,  how  to  be  made, 
36,37.— «Of  goods  at  fea,  ibid. 

Vide  Bill  of  Lading. 

Of  lands,  how  conftitued,  77. — 
Made,  with  covenant  for  the  money 
to  lie  on  the  land  a  given  time,  22. 
'. — Made  under  a  decree ;  the  due 
ehrollnient  and  entry  of  the  decree 
to  be  attended  to,  137. — How  con- 
fidered  in  equity,  140.-^— Merely,  as 
a  loan  with  land  as  a  fecurity/or 
the  re-payment  with  intereft,  ibid. 
141,2. — ^No  revocation  of  a  volun- 
tary fettlemcnt  except  pro  tanio,  ibid. 
143.— No  revocation  of  a  will  ^x- 
ctpt pro  tanio,  ibid,  1 44.— Exception, 
if  mortgage  made  fubfequent  to  the 
devife,  i45.*^Generally  underflood 
to  be  intended^  w})cre  a  loan  fecured 
by  landj  146.-— Always  redeemable, 

147- 

Vide    Courts  of  Equity-^Power-^^ 

Agreement* 

Diftingoiflied  from  a  defeazable 
pliLrchafe  fabje£l  to  a  re-purchafe, 
i^6-i83.-*-7-May  be  difcharged  by 
parol  evidence,  i87.*r»M^y  be  made 
Dy  devifee  or  truflee  of  the  rents  and 
profits  of  lands  devi&d  for  paymeht 
of  debts  or  portions  at  a  certain  ax^d 
prefixed  day,  though  there  be  no 
claafe  to  fell  or  mortgage,  if  the 
money  cannqt  otherwife  be  raifed  at 
the  day,  82,83-87.«— May  not  be 
made,  if  devife  be  to  pay  out  of  the 
rents  and  profits,  9id-*-l8  prima  facie 
evidence  of  a  debt,  2f83.-^Not,  if 
fraud  fuggefted,  ibid.-^hsLW  be  dif- 
charged by  tenant  for  life  and  re- 
mainder-man, in  proportion  to  their 
interefts,  363-365.— At  what  rate 
their  feveral  intereib  efti mated,  ibid. 
-— piuinCtion  in  computing  the  value 
of  the  life,  during  the  life  of  tenant 
for  .life,  and  afterwards,  ibid.^^ 
Where  mortgagee  has  fuch  an  in- 
%ere&  in  the  ^lxA  ^  he  can  fecure  his 


money,   applied    in    difcharge  of 
the  mortgage,  365. — Is  affignable, 
393..»Aifignee    (hall,    on  redemp- 
tion, receive,  from   the  mortgagor 
the    whole    mon^y    due,    though 
he  purchafe  for  lefs,  393,4.— But  if 
the  aiHgnee  be  heir  at  law,  execu- 
tor, ^c.  and  there  be  creditors,  it 
is  otherwife,    394,5.-80    it   is   if 
ftranger   affignee,    as   to   creditors, 
396.— Or  heir  at   law,    as  againfl: 
younger  children,    397. — ^But  heir 
at  law,  having  other  incumbrances, 
fhall  hold  afiignment,  againft  credi-  • 
tors,  for  the  whole  fum  due,  397,8. 
—Not  within  the  ftatute  of  limita- 
tions,   ibid.    4o8.< — Liable    to    an 
equity,  adopted  by  the  courts,    in 
analogy  to  that  (btute,  Vi/V.- Not 
redeemable  after  twenty  yeah,  and 
no  intereft  paid  during  that  period, 
it^iV.— Unlefs  the  mortgagor  be  un-  • 
der  the  difabtlities  preicribed  in  that 
ftatutc,  409 .-^And  if  under  the  dif- 
abilities  of  the  aft»  the  redemption 
mufl  be  purfued  within  ten  years 
after  it  is  removed,  ibid, — ^Redeem- 
able, if  there  be  any  fraud,    not- 
withflanding  time  elapfed,    4ki,— 
Redeemable,  if  there  be  any  legal 
impediment,  as  marriage,  ibid,  ^iz* 
— 'fiut  if  time  begin  to  run,  an  im- 
pediment intervening,  will  not  fave 
the  right,    ibid.  413,14. — ^Redeem- 
able, notwithftanding  time  elapfed, 
if  there  be  an  account  made  up  upon 
a  bill  filed  in  the  interim, '41$. -—If 
an  account  between  the  mortgagor 
and  mortgagee  within  twenty  years, 
416.— But  it  mufi:  be  profecuted  and 
not.fuffered  to  lie  dormant,  /^'//.— 
Redeemable,  if  there  be  an  agree- 
ment for  the  mortgagee  to  enjoy  the 
£remife3  until  fatisfied,  j^iy-^zt.-^ 
^iftinftion  between  the  lall  cafe,  and 
that  preceding,  422.— -Jledeemable, 
if  acknowledged  by  the  will  or  other 
deliberate  a£h  of  a  mortgagee,  to 
be  redeemable  within  twenty  years 
of  the-  application,    i^/V.-— But    a 
mere  oonvcrfation  not  fofficient  to 

bring 
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bring  the  cafe  within  the  above  ex- 
ception, /^^.  423.— Redeemable,  if 
the  time  taken  up  in  contefb  re- 
fepe^ing  the  title,  424*5 . — Redeem- 
able, if  the  mortgagee  fubmit  to  re* 
demption,  4Z5,6.-^edeemable,  if 
mortgagor  remain  in  pofTeffion,  427. 
— Premiies  be^ng  witnin  an  inn  of 
court,  no  proceedings  will  be  per- 
mitted in  the  courts  above,  unlefs 
leave  be  given  by  the  benchers,  429. 
—Who  are  neceifarv  to  be  made 
parties  on  bill  to  reaeem,  430*455. 
•—Irredeemable  byHatate  ot  fraudu- 
lent mortgages,  434.-^--Volutttary 
mortgages  not  within  this  ftatute, 
436,7.— On  foreclofnre,  confidered 
'as  in  the  nature  of  a  new  purchafe, 
457.— -Cbntra^t  for  a  mortgage  takes 
place  a^inft  any  provifion  for  ge<^ 
neral  creditors,  459,460.— If  there  be 
other  ittcnmbranccs  founded  on  leeal 
demands,  (hall  be  paid  off  with 
them,  as  they  occur  in  point  of 
tine,  and  djebts  by  mortgage  ihall 
have  no  preference,  460-46 3. -r^Ex;^ 
ception,  if  the  iirft  incumbrancer 
pradtife  fraud  to  deceive  the  fee  and, 
463,4.-^By  concealing  his  incunt- 
brance,  or  by  tranfadting  the  loan^ 
without  informing  the  mortgagee 
of  a  prior  fecurity  in  his  own  pof- 
feflion,  465.— Or  if  he  deny  his  in- 
cumbrance on  enquiry  made  refpcd^ 
ing  it,  468.— *Sttch  fraud  not  only 
binds  the  party  himfelf  perfonally, 
but  alfo  the  land,  468.--^fiut  the 
reafon  of  enquiry  muft  be  told  to 
him«  472.— -And  the  law  is  the  fame 
as  to  payment,  if  the  demands  be 
equitable  only,  iiU,  473-476.— -Ex- 
ception, it  one  party  has  more  right 
to  call  for  the  legal  eftate  than  the 
other,  477.**But  among  equitable 
incumbrancers,  he  that  gets  the 
legal  eihtte,  or  has  the  beft  right  to 
it,  ihall  be  firft  paid,  479.«^£fvf/- 
a6k,  notes  confidered  as  nich,  i^rV. 
J28-530.—- i)^<r<ff/w,  will  be  aided, 
la  equity,  againft  a  fnbfeqQent  judg- 
ment, 540.— Forfeited,  whether  real 


or  perfonal  property  in  mortgagee, 
682-691. — ^In  fee  and  for  years,  for- 
merly diflinguifhed  as  to  this  point, 
iSid. — ^Whether  in  fee  or  for  years 
now  decreed  perfonal  property,  i^ 

■   Vide  ExecMt§r. 

p   Exceptions  to  this  rule,  691-698. 
— Where  mortgagor  has  contradcd 
with  mortgagee  for  fale  of  hb  equity 
of   redemption,  691,2.— —Sold  to 
perfon  who  means  to  realize,  but  is 
deceived  in  his  purchafe,  considered 
as  eitate  in  heirs  of  purchaibr,  692. 
-— Devifed  as  a  real  eftate,  alfo  fo 
confidered,  692,3. — ^Not  in  refped 
of  creditors,  693,4. — ^Nor  under  a 
general  defer iption  in  a  will  appli- 
cable to    it  in  point  of   locality, 
where  other  circumiiances  /hew  that 
the  tedator  confidered  it  as  peribnal 
property,  694.— So,  if  articled   to 
be  laid  out  in  land,  698.— Out  of 
what  fund  difchareed,   803.— *Is  a 
con  trad  for  borrowing  and  lendine;, 
and  is  bat  a  debt,  with  land,  ijc^ 
as  a  pledge,  804-971,2. 

Vide  DA. 

Taken  in  by  tenant  in  tail,  how 
confidered,  •! 004, 5. -^-Severs  a  joint- 
tenancy^  HOC.— Eouitablc,  by  de- 
pofit  of  deeds,  ana  upon  tbejnrin- 
cipic  of  an  agreement,  to  be  fpeci- 
fically  cxectfted,  1 1 1 5  —Voluntary, 
is  void  againft  a  pnrchafor  for  a 
valuable  confideration,  11 27.— But 
it  may  be  made  good  by  fnhfeouent 
circumftances,  /£v.— Pleaded  oy  a 
defendant,  be  muft  ihew  that  the 
mortgagor  being,  or  pretending  to 
be,  feifed  in  fee  made  fach  mort- 
gage, 1151. 

Vide  lUal  Efiate-^Pn-Joffoi  Efiati^ 
Legacy  Specific^^Legacy  Gemerai^ 
'  Dt^iJe—AJfets—Devift  Spicific-^ 
De^fei^  Forechfure — T^ching^ 
Witnefs'-ExHulor'-AJmituirattr- 
tenant  j^int — Ds^Je  "Fojjtffim  ■ 
Morttnaifi — Cancellation  *^  Mutf 

MQRT. 


INDEX. 


uti 


MORTGAGEE, 

Of  land,  may  be  any^crfon  capa- 
ble of  poffefling  real  property,  \  38. 

Vide  Boiiies  Cerf(nrate^^Alien>'^Pir- 

The  nature  of  his  intereft  in  the 
land  mortgaged,   225,6-354.-^18  a 
•truflee  of  inheritance  for  the  mort- 
gage   till    foreclofure,    354.— ^Not 
eftopped,   by  accepting  mortgage, 
from  faying  that  the  mortgagor  had 
no  eAate.— -Or  other  peribn  poflefiing 
lands  mortgaged,  after  parent,  is  a 
truilee  for  the  mortgagor,  142. — Be- 
fore forfeiture,  his  eftate,  226.— May 
enter  into  poiTefiion  immediately,/^///. 
•*^May  enter,  unlefs  agreement  to 
the  contrary,  205.— -Is  entitled  to 
the  rents  arid  profits,  from  the  exe- 
cution of  the  deeds,  227.— May  dif- 
train  for  the  rents  and  profits,  with- 
out firft  bringing  an  ejeclment,  227- 
232.— May  recover  them  agai^i  from 
tenant,  if  iie  pay  moft|;agor4  aifter 
notice,    230.— Tfot  entitled   to  an 
accovnt  againft  thc^  mortgagor  for 
tHe  profits  of  the  cfbue  mortgaged, 
received  and  applied  by  him  to  his 
1^,  232iF— Of  tne  whok  of  a  leafe- 
hold  term,  liable  ta  coxen&nts  ^1- 
tiiough  p<^efEon  not  taken  by  him, 
'233-242.-— Joining    mortgagor    in 
snaking  a  leafe,  and  covenants  en- 
tered  into   with   mortgagor   only,^ 
845*246.*--*-  Vide  lAoft  Covenant^ 
Before  fbredoiure,  can  do  no  ad 
df    ownership,     246-*248.— ^^annot 
make    ieafes,    »*/i£—- Cannot    in- 
jure the  eftate,   or  commit  wafte, 
248,9.— Exception,   where  the  fe- 
curity  is  defe^irc,  249. — Entitled 
to  expences   for  necefiary  repair?, 
249,2<o.*— May  fill  up  lives  on  leafe- 
hofds  for  lives,  and  add  the  expence 
to  principal,  250.«-*-Cannot  compel 
the  mortgagor  to  fill  up  lives  drop- 
pod,  i^V.-^hall  have  the  benefit  of 
a  term  affigned  to  attend  the  inhe- 
ritance, or  held  in  part  for  xriort- 
fagor,  950^5  t.-^haU>  if  the  title 


be  defedive  at  the  time  of  the-mort-' 
gage,  and  afterwards  made  fi;ood« 
be  entitled,  inequity,  to  the  bene- 
fit of  it,  251,  252.— Of  tenant  in 
tail,  let  into  the  abfolute  fee  by  a 
recovery  fuffered,  252.— ^^r^,  if 
tenant  in  tail  make  a  mprtgage^ 
and  then  become  a  bankrupt,  /hall 
it  inure  to  the  benefit  of  the  mort- 
gagee* or  the  afiignees  ?  it  feems  to 
the  mortgage,  2 5  2-26 1  .—Not  en* 
titled  to  a  new  term,  granted  in 
premi  fes  on  expiration  of  an  old  one 
abfoitttely,  but  it  will  belong  to 
mortgagor,  on  redemption,  261. •*- 
Not  obliged  to  lay  out  money,  ex- 
cept for  necelTary  repairs,  ihid, — 
Cannot  oblige  the  mortgagor  to 
prelient  his  nominee  to  an  advowfon, 
261-263.— But  if  mortgagee  .pre- 
fent,  and  fix  months  elapfe,  it  is 
good,  263. — Should,  in  fuch  cafe, 
pray  a  fale,  y^/V.^*Takes  the  eilate 
as  mortgagor  had  it,  confequently 
fnbje£t  to  all  forfeitures,  264-266.—- 
In  what  cafes  he  muft  fee  to  the  ap- 
plication oi  the  money. 

Vide  Pwrcbafir^^Executor* 

DEBT, 

Vide  Purcha/or^^^Hehr  at    Law--^ 

Title- Dieds. 

May  interfere  in  any  fuits  refpcdl- 
ing  the  eflate  mortgaged,  without 
being  guilty- of  maintenaVice,  273. 
—Taking  an  eftate  in  which  a  third 
perfon  claims  a  title,  will  i^e  com- 
pelled in  equity,  if  claim  turns  out 
a  good  one,  to  deliver  up  the  title 
deeds,  except  the  mortgage  deed, 
274.— Not  compellable  to  Inrrender 
up  an  old  leafe  for  lives,  in  order  to 
a  renewal ;  contra^  of  a  chattlc-leafe, 
if  a  longer  term  for  years  were  to 
be  granted,  274,5.— Having  *  '^^^ 
and  a  mortgage  for  the  fame  debt, 
may  fue  on  his  bond  pending  a  fuit 
in  equity  for  foreclofure,  275.— In- 
fant, how  ta  re-convey,  275-277. 

Vide  Infant. 
Being 
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Being  ideot>  or  luDatic»  bow  to 
rc-convey,  278. 

Vide  Ideat^^Lunatic. 

Is  a  purchafor  within  27  EUk*  c. 
4.  281-1051,2. — ^In  pofTeffion^  can- 
not bar  mortgagor  by  fine  and  non- 
claim,  282 .--Or  by  recovery,  /^/V. 
— In  poileflion,  may  gain  a  fcttle- 
ment,  i^iV.— By  accepting  mortgage, 
not  eilopped  from  (aying  the  mort- 
gagor had  no  elUte  in  premifes 
nortgaged,282,3. — Producing  bond 
or  mortgage  is  prima/acie,  good  evi- 
dence of  a  debt,  but  if  there  be  fuf- 
picion  of  fraud,  adlual  payment  muft 
be  proved,  283,4.— Not  ^titled  to 
fit  m  parliament  by  virtue  of  mort- 
gaged premifes,  unlefs  in  polTeilion 
leven  year^  before  ele^on.— ^hall 
have  colb  incurred  in  fupporting  his 
bill,  284.^-In  poiTeffion,  not  obliged 
to  quit  the  premifes  to  purchafor 
until  paid  his  debt,  intereft  and 
cods,  390, 1 . — Having  pofleffion 
taken  from  him*  by  mortgagor  by 
fraud,  (hall  have  it  reftored,  before 
redemption,  391. -^Lending  money 
£rft,  upon  a  particular  tenement, 
and,  afterwards,  a  farther  fum  upon 
another  eilate,  not  liable  to  redemp- 
tion, unlefs  both  debts  difcharged, 
39i.*-Same  law  as  to  heiy,  after 
difputing  the  title  to  one  of  the 
cHates,  392. — Contra,  if  he  claims 
as  a  purchafor  and  not  as  heir,  392. 
— Having  two  eftates  mortgaged  to 
him,  will  be  directed,  in  a  court  of 
eauity,  to  take  his  fatisfaftion  out 
of  one  only,  in  favour  of  a  fecond 
mortgagee  of  one  of  the  eftates 
without  notice,  393. — Is  a  mere 
truUee  for  the  mortgagor,  after 
debt  paid,  and,  therefore,  pending 
the  mortgage  can  give  no  beneficial 
cftate,  not  liable  to  the  covenant  for 
redemption,  261-393. 

Vide  Guardian, 

^  Shall  not  tack  his  bond  to  his 

mortgage,  as  againft  the  mortgagor, 

397-400.— Shall  not   unite  diftindl 

txanfaaion,   but  fhall  be  liable  to 


redemptidft  tX,  diftin6l  fecurities  dif- 
tin6ily,  399,400.-— May  nnitc  bond 
with  mortgage,  as  agaioft  the  heir 
of  mortgagor,  400,1.— Or  the  ex- 
ecutor, 401,2.— CtfiEfrtf,  as  againft 
an  afiignee  of  executor,  402,5.— 
From  an  heir  of  an  eftate  chafed 
with  debts,  cannot  tack  an  old  ddtt 
of  his  own  outfbmding*  thereby 
to  ouft  creditors,  403. 

Vide  IXimJn. 

Cannot  tack  bond  to  his  mort- 
gage, fo  as  to  gain  a  preference 
againft  creditors  of  the  mortgagor, 
under  a  truft  for  payment  of  debtt 
created  by  will,  403,4.«-Of  lands 
fold  by  him,  and  then  conveyed  to 
him  by  way  of  mortgage  for  part  of 
the  purchafe  money,  cannot  tack 
thereto  a  note  payable  on  demand 
for  the  reiidue,  404.— Same  equity 
as  between  mortgagee  and  heir  of 
mortgagor,  though  money  on  Ixnid 
lent  firft,  and  mortgage  made  after- 
ward^ 405.— ^hall  have  intereft  on 
bond,  though  beyond  penalty, 
405.— J^irr/,  Lofes  this  privilege, 
by  countenancing  fraud,  406^— 
Farther  inftances  of  this  idnd,  406, 
7.--p-If  part  paid,  and  then  more 
money  on  defedive  fecurity,  will  be 
entitled  to  bothfums  before  redemp- 
tion, 301.— ^hal!  not  couple  other 
debts  with  that  by  mortgage,  againft 
fubfequent  tnatmifancers,  407.— Or 
creditors  under  a  deed  of  tnift,  403, 
4.^Prior,  witneffing  fecurities  of 
fubfequent  mortgagees,  and  knowing 
the  contents,  without  giving  them 
notice,  will  be  poftponra  in  equity, 
466-472.— Prior,  denying  his  claim, 
on  application  of  one  intending  to 
advance  a  loan,  will  lofe  Jtiis  prio- 
rity, 472. — Puijfke,  ihall  not  be  de- 
prived of  a  pnor  judgment  got  in 
by  a  fraudulent  releafe  of  it,  524— r 
Joining  mortgagor  in  fale  of  laxub, 
after  notice  of  a  fubfequent  mort- 
gage, the  money  received  by  either, 
(hall  fink  the  n^ortgage,  67  y,— Com- 
pellable to  re-affignhis  fecarities,^<f> 

-  *     -  /  '    :  on 
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on  payment  of  principal*  intereft» 
and  coflsy  by  7  Geo,  2,  c,  20.  223. 
•—Exception,  if  any  difpute  re- 
fpe^ing  ticle>  or  quantum  due, 
ihid — ^Joint  mortgagees  fhall  have 
feveral  intesefb  in  the  money  ad- 
vanced, 699.— May  proteA  himfelf 
from  the  difcovery  of  title-deeds,  if 
he  denies  notice,  of  any  intervening 
claim,  64i-644.-*-'Not  obliged  to 
produce  deeds,  even  after  a  decree 
of  foreclofure  niji,  but  muft  give  a 
copy  of  the  mortgage-deed,  at  the 
mortgagor's  charge,  S^^-^ontra, 
if  the  mortgagee  confents  to  a  fale, 
$&ii/. — ^And,  in  the  former  cafe,  the 
court,  it  (hoald  feem»  would  enlarge 
the  time  to  redeem  on  refufal,  644, 
5. — ^After  notice  of  a  fubfequent 
mortgage,  joining  in  a  fale,  the 
money  received  fhall  fink  the  mort- 

Vide  Nciice, 

May  in  fome  cafes,  where  bound- 
aries confounded,  be  compelled  by 
a  decree  to  defcribe  the  thing  of 
which  he  is  in  poflTenion,  651. — If 
two  perfons  advance  money  on 
mortgage,  and  take  the  morteage 
to  themfelves  jointly,  no  furvivor- 
fhip,  but  the  reprefentatives  of  him 
iirft  dying,  fhall  have  a  proportional 
ihare,  699,700. — Confequently  the 
reprefentati  ve  of  deceafed  mortgagef^ 
a  proper  party  to  a  re-conveyance,, 
70o.-*-So  on  a  foreclofure,  the  edate 
divided  between  them,  /^/V.—- In 
pofTeflion,  not  obliged  to  lay  out 
money,  except  to  keep  the  eflate  in 
neccffary  repair,  993.— Refufing  to 
receive  his  money  on  tender  after 
forfeiture,  will  loi^  his  interefl. 

Vide  Tender, 

y 

Not  allowed  any  thing,  upon  the 
account,  for  managing  the  eflate  of 
mortgagor,  1027.— Unlefs  he  em- 
ploy a  fkilfttl  bailiff,  rn  which  cafe 
the  mortgagee  will  be  allowed  what 
WAS  paid  him,  i^/V.— Nor  will  an 


agreement   for  fuch   allowance  to 
mortgagee  alter    the  cafe,  ibid.^^ 
Afligning  over  the  mortgaged  pre** 
mifes  to  an  infolvent  perfon,  will  be 
bound  to  account   for  the  profits, 
1027,8  .—-Exception,      /^/V.— -Not 
obliged  to  account  according  to  the 
value  of  the  lands,  but  according  to 
what  is  received,  1028.— What  con- 
fidered   as  a  proof  of  the    value, 
1029. — Unlefs  he  enter,  and  thereby 
keep  other  creditors  out,  in  whick 
cafe,  he  mufl  account  for  all  that 
he  might  have  received,  as  well  as 
for  what  he  actually  did  receive, 
/^iV.— Permitting      mortgagor     to 
make   ufe   of  his  incumbrance    to 
keep  out  other  creditors^    will  be 
charged  on  account,  for  all  profits 
he  might  have  received  from  the 
time  fuch  creditors  would  otherwife 
have   had   remedyi    1030,1.— -May 
not  permit  the  tenant  of  the  mort- 
gaged premifes  to  make  ufe  of  the 
mortgage,    to  cover   himfelf  from 
legal   procefs,    taken    out    by   the 
mortgagor,  1031. — ^Mufl  be  made  a 
party  to  a  bill  of  redemption,  al- 
though he  hath   afHgned   over  his 
mortgage,  1033. — Having.beenput 
by  the  mortgagor  to  great  expence 
to  defend  himfelf  againft  an  endea- 
vour of  the  mortgage  to  overthrow 
his  fecurity,   allowed  all  expences4 
upon  account,   before  redemption, 
1037.— May  proceed  by  ejedkment 
and  foreclofure,  at  the  fame  time, 
275-1045.—* But  there  may  be  excep- 
tions to  this  rule,  1045,6.— Having 
two  real  eflates  mortgaged  to  him 
by  one  perfon,  who  afterwards  .mort« 
gages  one  eflate  to  another,  will  be 
reflrained  to  feek  his  remedy  firfl 
againfl  that  eflate  which  is  not  in 
mortgage  to  another,  293. — If  per- 
fonal  fund  deficient  in  payment,  and 
mortgagor  dead,  may  pray  a  fale, 
1094.-— Afligns — his  affignee,  though 
never  in  pofleflion,  may  affign  With- 
out entering  upon  the  land,  1 1 28,9* 
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'^^emtr^t  if  ht  admits  a  diffeifin^ 
Vide    JccmtMi'^DiJIIiifaf-^Lea/e^'^ 

MORTGAGOR. 

Wliat  perfons  may  aflame  chat 
chara^er,  79. 

YvifiTauLnt  in  TaH-^Trupes-^Ex- 

eeuiors. 

How  interefted  in  the  premifes 
mortgaged*  ao5.«-^What  eilate  he 
has,  under  an  agreement  to  retain 
po0eil:ou9  nntil  failure  of  the  con- 
dition»  206-219.-— Under  iuch  an 
agreement,  how  far  diftinguiihable 
from  a  tenant  at  will,  207^208.-^ 
Under  fuch  an  agreement,  may  be 
confidered  as  receiving  the  rents  to 
pay  the  intereil,  2 10. — Hovf  affe^ed 
by  an  atiignment  of  a  mortgage- 
term  by  the  mortgagee,  2  r6-2 1 8.— 
Receiving  profits,  under  a  mortgage 
by  owner  of  a  power  to  pay  por- 
tions out  of  tlie  proiits,  fuch  profits 
muH  be  accounted  for,  as  having 
gone  towards  payment  of  the  por- 
tions, 216. — ^Under  fuch  an  agree- 
ment, cannot  under-let,  but  fuojedl 
to  evi&ion  by  the  mortgagee,  %207. 
—Exception,  when-  mortgagee  en- 
courages the  under-leiTce  to  improve 
the  premifes,  210. 

Vide  Etnhhments, 

Will  be  bound  by  his  leafe,  made 
"during  the  mo^tga^e,  aic-^-En- 
joined  from  committing  wafte,  ihid. 
197-— Not  permitted  to  difpute  his 
mortgage's  title,  2i9.-^Tenant  in 
tail,  by  recovery,  will  let  in  all 
precedent  incumbrances,  220.---Can- 
not  difpute  the  title  of  his  mortga- 
gee, 32i«<— In  poffeffion,  Cannot  bar 
the  mortgagee,  by  fine  and  non- 
claim,  2i9.«^In  pofleinon,  gains  a 
fettlement,  221.*— Exception,  ihld. 
—In  poAeflion,  may  vote  at  eledlion 
for  member  of  parliament,  224.*-^ 
On  payment  of  interelt,  principal, 
and^cofts,  relieved  from  bill  filed, 
•r  ejeament  by  'ftatute  7  Gu,  2,  c. 


2o>  223.<*«>Referetice  to  a  Mafter  to 
take  an  account^  under  this  ftatote, 
mufl  proceed  upon  admifiion  of  the 
principal  and  intereft  doe,  224.— 
May  maintain  an  a^ion  on  covenants 
in  leafe,  by  him  and  his  mortgagee, 
made  by  him  only,  246.-*-Acquir- 
ing  a  good  tide  fubfequent  to  a  mort- 
gage, mortgagee  will  be  eDtitled 
to  the  benefit  oif  it,  25«-2$i.— Need 
not  be  in  poiTefiion,  or  execute  the 
deed  on  the  land,  in  order  to  afiiga 
equity  of  redemption,  342,3- — ^Per- 
mitted to  redeem,  after  a  releafe  of 
the  equity  of  redemption,  it  appear- 
ing to  be  made  on  a  fecret  troft  for 
his  benefit,  361.— »Has  the  intereft 
in  the  land,  tpuL  land^  in  bimt  246- 
3S3>4***I^ifputing  the  title  of  the 
mortgagee,  (hall  not  redeem,  but 
upon  terms,  387,8.-«-^haJI,  in  the 
laft  cafe,  pay  the  mortgagee  all 
cods,  588.«-*£venco(b  of  luing  out 
adminiftration  in  the  fpirituM  court, 
388,9.*-*-May,  in  fome  cafes,  re- 
deem before  the  day  appointed,  389. 
— How  aifejled  by  affignment,  393. 
Mull  redeem  all  the  efiates  mort* 
gaged,  or  none,  39ij2. 

Vide  Lgafe-^Mortgagt-^Mvrtgaget 
-'-'RtdemfiiMf  Efmt^  rf* 

MORTMAIN  ACT. 

9  Gio.  Zp  extends  to  mortgages  of 
land,  184. — ^Exception,  187. 

NEGLIGENCE. 

Every  man  is  deemed  to  hzvd 
knowledge  of  his  own  title-deeds, 
and  if  for  want  thereof,  he  leads 
another  into  an  error,  the  court  of 
chancery  will  relieve  tipon  thtf 
ground  of  negligence,  369,370. 

Vide  Notici* 

NOTES  OP  HAND, 

Confidered  as  agreements  fbx  a 
mortgage,  529. 

NOTJCE, 

Mull,  On  plea  of  a  psrehafe,  or 
marriage  fettlement,  be  denied,  al- 
though 
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though  not  diarged  by  the  bill«  56$. 

-*-Is  Deft  denied^  both  by  plea  and 

anfweT,    565.— ^oft  be  pofitirely* 

not  evafively  denied^  itii,-^tn  ge- 

neraU  '^  not  required  to  be  denied, 

bnt  at  the  time  of  purchafe>  56$  ^6. 

•—Before  the  execution**  of  the  con- 

veyance»   will  bind  the  pnrchafor» 

566.'*-Charredy    by  fpecific    fa£b, 

they  mnft  be    fpecificallv   denied, 

f^'ii— Denied  by  an  aniwer,    and 

proved  by  one  witnefs  only,  b  not 

admiffible,  f'^/V.— Exceptions  to  this 

rale,  566,7.— On  plea  of  purchafe, 

for  vflJnable  confideration,  without 

notice^— the  particular  fum  need  not 

bealledged,  568.— -Is  of  two  kinds, 

JI69.— ^Adtnal,   is,   when   a  man  is 

party  to  a  deed,  or  has  notice  thereof 

termed  on  him,  f^V.— But  mnft  be 

founded  npon  fomething  fubftantial, 

i(^/V.**Iibplied,  or  prefumptive,  is  a 

conclttfion  of  law  from  fa^,  570.— 

Prefumed  in  a  fteward  of  a  manor, 

of  what  is  entered  in  the  court  rolb, 

during  his  time^    i^V.— Prefumed, 

in  a  purchafor^  of  all  fkOti  contained 

in  deeds,  necc^ary  to  his  title/  571. 

— Prefomed,  in  a  fubfequent  par- 

chafor,  of  the  contents  of  a  deed  or 

will»    if  he  muft  claim  under  it, 

C7 3, 4.— -Exception,  in  the  cafe  of  a 

dormant  truft,  li/V.— Where  the  pur- 

chafo'r  was  proved  not  to  know  the 

eiFed  of  limitations  in  a  deed,  iHJ. 

«-«On  purchafe,  under  a  will  from 

anexecutor,  C75-578.— -Unlefsfraud, 

578^^,..PreAimed,  of  the  effeQ  of  a 

deed  of  fettlement  delivered  to  a 

purchafor  among  title-deeds,  if  ne- 

ceflary  to  vendor*s  title,  580-582.— 

And  it  is  at  the  purchafor's  hazard, 

whether  the  deed  be  voluntary  or 

not,  5 8 1, 2.«— Prefumed,  from  words 

in  a  deed,    from  whence    incum- 

iM^ifces  might  be  implied,  582-584. 

—Not  prefumed  where  a  deed  for  fe- 

curing  a  prior  incumbrance  was  only 

proved  to  be  in  the    hands   of  a 

family,    and  the   fettlement  made 

Bpen  them   was   by  an   apparent 
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owner,  585.'— But  whatever  is  fufE" 
cient  to  put  the  party  charged  with 
notice  npon  enquiry,  amounts  to 
notice  in  equity,  585,6.^— A  recital 
by  whiah  title  deduced  from  vendor, 
not  notice  that  purchafe-money  is 
not  paid,  586.-i^Prefumed,  Jrom  a 
deed  being  in  the  hands  of  any  per- 
(bn,  puts  the  omu  upon  them  of 
proving  when  it  came  there,  f^Z*** 
But  fnch  notice  may  be  repelled  by 
(hewing  that  party  was  mldnformed 
as  to  its  efFe^ls,  587,8.— To  a  man's 
fcrivener,  aeent,  or  attorney,  is 
notice  to  himielf,  588-501 . — Though 
country  attorney  ads  by  agent,  yet 
client  affeded  by  notice  of  attorney, 
591.— Though  the  fame  perfon  be 
agent  for  both  parties,  591-594.— 
To  one  purchafing  for  another  per- 
fon without  authority  fo  to  do,  ii 
notice  to  that  perfon,  if  he  after** 
wards  approve  the  purdhafe,  594,5* 
—But  an  attorney  or  counfel  exa- 
mining a  title  for  one  client,  in  one 
tranfadion,  will  not  afteA  anotheif 
client  in  a  fubfequent  tranfa^on, 
596,7.-~To  one  agent,  who  after- 
wardis  has  the  buiinefs  taken  from  - 
him,  is  notice  to  another,  into  whofe 
hands  the  buiinefs  is  put,  597,8.*^ 
Bnt  agent  or  attorney  concealing 
any  defed  he  is  aware  of,  becomes 
himfelf  refponiible  to  his  client  for  , 
the  confequences,  600.— To  mort-  7^ 
gasee,  binds  his  aifignee,  x'^VZ.  4^09^^ 
-*-§04  of  mortgagee's  confeiEon  of 
notice  in  his  anfwer,  6oi.^>— Of  a 
truft  to  a  mortgagee  fubfequent,  and 
then  a  fecond  mortgage  to  one  hav- 
ing notice  of  the  firft  mortgage  but 
not  of  the  antecedent  truft,  the 
fecond  mortgagee  muft  take*  fttb« 
jed  to  that  trnii,  6o2,3.-^f  an  adt 
of  bankruptcy,  will  not  be  prefumed 
againft  a  purchafor,  6o3,4.«— Of  a 
judgment  at  law,  though  of  record, 
not  prefumed,  but  there  muft  be  ex- 
prefi  proof  to  affed  a  purch^or 
thereby,  6o6.-^Exprefs  ot  a  Judg- 
ment, how  to  be  undcrftood,  oo7,t. 
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feems  not  to  afFcA  the  purchafor  of 
the  freehold  of  lands  held  in  truft 
for  the  vendor*  if  fold  before  exe- 
cution awarded,  618*622. — ^And  the 
law  feems  to  be  the  fame  as  to  pur- 
chafors  of  chattels,  623-625.— ^<rr#, 
how  far  notice  of  a  judgment  mate- 
rial to  purchafors  of  terms  held  in 
truft,  623-633. 

Vide  Judgment  Terms. 

Of  the  matter  of  a  decree,  not  im- 
plied, from  the  circumilance  of  the 
cxiilcnce  of  the  decree  only,  after 
the  fuit  ended,  634. — ^Not  prefum- 
ed,  of  an  incumbrance  from  a  coun- 
ty rcgifler,  634-641. 

Vide  JUgiftiT. 

Mortgagee  may  protcft   himfelf 
from  the  difcorery  of  title  deeds  if 
he  denies  notice,  641-644. — A  pur- 
chafes  an  eftate  with  notice  of  an 
incumbrance,   and  fells  to  J?,  who 
has  no  notice,  who  fells  to  C,  who 
has  notice,  this  revives  not  the  firft 
Botice  to  Ay  645-647.— The  benefit 
of  this  plea  of  a  purchafor  for  a 
valuable  coniideration  without  no- 
rice,  attempted  to  be  reftrained  to 
purchafors   in  poffeffion,  fed  qu^e 
647-677.— Bill  for  dtfcovery  of  lands 
in  order  to  fubjeft  them  to  an  exe-        _ 
cution  by  a  judgment  creditor  dif-  j  5,^. 
miffed  on  plea  of   purchafe  for  a 
valuable  confideration  without  no- 
tice, 672. — ^If  a  mortgagee  join  a 
mortgagor  in  a  fale,  after  notice  of 
afiiblequent  mortgage,  the  money 
received  (hall  go  in  abatement  of 
the  mortgagee's  demand,  677. — On 
a  plea  of  purchafe  for  a  valuable 
confideration    without   notice,    the 
fum  paid  need  not  be  ftated,.  568. — 
A  purchafor  for  a  valuable  confidera- 
tion preferred  to  a  volunteer,  though 
the  former  have  adual  notice,  677,8. 
Vide  Foluntary  Conifeyance, 

But    fuch  voluntary    conveyance 
may  be  made  good  by  fubfequent 


quacy  of  fuch  confideration  will  not 
be  rigidly  invefti^atcd,  679-681.— 
Neccfcry,  of  paying  off  mortg$ge« 
1009. 

Vide  TaciiW^lTitnefi—RigiJbnng 
^Tttli-Ueeds—Bill  tf  Dip^my. 

OWNERSHIP, 
Legal  and  equitable  diftiBguiSk- 

ed,  483. 

PAPIST, 

Making  a  mortgage,   next  P«k 
teftant  heir  may  redeem  it,  346. 
PARAPHERNALIA, 
Not  fujeft  to  pay  mortgage  debt, 

817.  

PARLIAMENT. 

Mortgagor,  in  poffeffion,  may  vote 
for  a  meniDer  of  parliament,  £24.— 
Mortgagee,  in  poffeffion  feircn  yean 
before  eleaion,  is  eligible  on  that 
qualification,  284. 

PAROL  EVIDENCE, 

Vide  Evidend. 

PARTIES, 
Who  are  neccflary  to  be  made  fh 
on  bill  to  redeem,  4*9*43  $• 

PAWN, 
Diftinguiihed   from  a  mortgage. 


PAYMENT. 
General,  by  one  owing  twtf 
debts,  creditor  may  apply  it,  iw 
— Contra,  if  one  debt  carries  mterej 
and  the  other  not,  /^i/.— or  if  hm 
debts  confolidated,  f^//. — ^How  » 
be  made  on  mortgages. 

Vide  Mortgages — Judgments-ToA' 

ing-'^Notice — Ferjkna^Efiatf^ 

Real  Eftate — Money.  /«--'•- 

Where  debt  carried  beyond  pe»d- 

ty,  1 100-1103. 

PERSONAL  ESTATE, 
Shall  be  applied,  by  the  execatiti 

to  redeem  mortgages  for  the  beis^. 
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of  the  heir,  Si^.^r^Bat  a  fpccialty 
creditor  may  fue  either  heir  or  exe- 
cutory   813.— -Shall  be  fo  applied, 
for  the  benefit  of  an  btnes  faQiuy  as 
well   as  an  hares  natus,    ii^^iS--^^ 
Shall  be  fo  applied,  although  it  lefTen 
the  caftomary  (hare  in  the  province 
of  ITorky  8i6.'-*Same  law  as  to  tht 
caftom  of  LondM,  i^/V.— ^hall  be  fo 
applied,  although  the  fecurity  be  in 
the  nature  of  a  IVelJh  mortgage,  ibid, 
•^-But  the  anceftor,  as  againft  his 
heir,  but  not  as  againft  his  creditors, 
may  exempt  his  perfonal  edate,  and 
throw  his  debts  upon  his  real  eflate, 
817. — Method  of   fubftitoting   the 
real  eftate  in  the  place  of  the  per- 
fonal, for  the  above  purpofe,  817, 
818.^— Whether  falling  upon  an  exe- 
^tor,  'virtHte  officii 9  or  oy  bequefl, 
Ihall  be  applied  to  exonerate  the  real 
rftate  of  debts,  819,20. — Shall  be  fo 
applied,  although,  thereby,  younger 
children  left  deftitute,820. — Though 
exprgfily  gi'ven  to  the  executor,  fhall 
be  (b  applied,  anlefs  fomething  done 
to  (how  that  he  is  meant  to  take  as 
a  legatee,  ihid.—^o  if  given  to  him 
by  way  of  reiidue,    821. — ^Farther 
inftances,  810-822.— Effed  of  a  Utiatee 
being  conlHtuted^jr^m/or,  in  the  fame 
fentence  in  which  iegacy  given,  or  e 
coturat    822-824.-^The    modes    by 
which  a  man  may  fubjed  his  real 
cfbite  to  the  payment  of  both  fpecial- 
ty  and  fimple  contract  debts,  824,5. 
•—By  creation  of  a  term  to  pay  debts, 
f^V.— By  charge  in  equity,  i^V.-— 
By  directing  a  fale,  /^iV.*->But  none 
of  thefe  modes  will  exempt  the  per- 
fonal eftate,  ufolefs  there  be  exprefs 
negative  words«  or  a  manifeft  intent, 
from  being  liable  in  the    firft  in- 
ftance,  825.— Inftances,  825-828.—- 
Farther  criticifms,    on    this  head, 
828-83$.— -Diftin£tion  between  mak- 
ing a  man  only  executor,  and  mak- 
ing him  both  executor  and  legatee, 
835- — ^The  principle  which  gorerns 
in  thefe  cafes  is,  "  that  the  teftator's 
**  intent  muft  gorcm  the  conilrac- 
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I  *•  tlon  of  his  will.—"  but  it  mtfft  be 
I  manifefted  by  declaration,  plain  (r.f.) 
exprefs  words,  or  manifeft  intent^ 
838,9.*— Inflances  where  perfonal 
ellate  exempted  by  exprefs  words, 
842-845. -^Inftances  where  perfonal 
eftate  exempted  or  noc,  from  the 
general  frame  and  (cope  of  the  will, 
846. — ^Both  funds,  real  and  perfonal, 
being  given  to  the  fame  perfon, 
furnifhes  ground  to  prefume  a?ain(l 
fuch  exemption,  846-85 1  .•^— But  if  the 
lA/bole  perfonal  ejlate  given  to  one 
perfon,  and  the  real  eftate  charged 
with  debts,  and  the  confequence  of 
applying  the  former  in  exoneration 
of  the  latter,  will  totally  defeat  the 
legacy,  it  warrants  a  prefumption 
that  the  former  was  intended  to  be 
exempted,  851,2.— —Several  cafes, 
feemingly  in  oppofition,  reconciled 
on  the  ground  0/  the  diftinAion  be-* 
tween  a  difpoiition  to  the  whole  per* 
fonal  eftate,  and  a  refidue  of  it  only, 

^53-^5^- — '^^^^  diftindion  between 
a  difpofition  of  the  n/Mi,  and  of  n 
rifiJut  of  the  perfonal  eftate,  feems  to 
prevail  though  a  cx;^,  who  is  faronr- 
^d  in  chancery,  be  interefted,  858.-— 
But  the  circumfbnce  of  a  wife  or 
child  being  interefted,  has  its  weight 
in  cafes  of  this  fort,  and  induces  a 
ftrong  bias  in  fttroar  of  the  conftruc- 
tion  moft  advantageous  to  perfons  in 
fo  near  a  relationihip,  858-860.— « 
Or  any  pare  of  it  given  as  a  fimfk 
legacy,  (hall  not  exonerate  the^  real 
ei^ate  in  favour  of  the  heir,  86t«— « 
Money  may  ht  fitcificially  devifed* 
862.— Method  of  doin|g  it,  862-866« 
—Given  by  way  ofre&ue,  yetfo  at 
to  partake  of  the  nature  of  a  fpecific 
bequeft,  would,  it  is  prefomed,  bo 
exempt  from  debts,  867.^-So,  wheM 
reiidue  is  not  referable  to  debts,  bat 
is  nfed  in  a  peculiar  fenfe,  and  in 
immediate  reference  to  a  preceding 
diftind  difpofition,  868-870.— Other 
obfervations  and  examples  in  rela^ 
tion  to  this  dodrine,  871-878.-— A 
condition^  liibilfafr  ^wV,  annexed  xp 
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a  legacv»  making  it  payable  out  of 
land,  ruf&cient  to  (how  an  intent 
to  exempt  the  perfonal  eftate,  878- 
880. — Exception,  88o.-i^This  rule 
as  to  the  exoneration  of  the  real 
eftate  is  not  applicable  where  it  is  to 
^  be  fold  out  and  out,  88i-887.-*^hall 
exonerate  real,  though  devifed  fab- 
je£l  to  incumbrances*  if  there  be 
other  ground  to  infer  that  the  per* 
fonal  eftate  was  not  meant  to  be 
exempted,  887-889.— Diflinftion be- 
tween charge  fubdflingj  and  debt 
contraded,  m  application  of  afiets 
under  a  devife  to  pay  debts,  890.-— 
As  to  malhalling  aiTets  as.  between 
real  eftates,  903-922. 

Vide  Real  Eftatt,^ 

Not  liable  to  exonerate  a  real 
eftate  purchafed  with  an  incumbrance 
thereon,  890-903-920-922.— If  mort- 
gage-money, not  properly  the  debt  of 
the  owner  of  the  mortgaged  eftate,  it 
ih^ll  bear  its  own  burden,  tho'  owner 
provides  fpecificially  for  payment  of 
bis  debts,  92  3.-— <Though  owner  mort- 
gages an  eftate  of  his  own  as  an  ul- 
terior fecurity,927.— Or  fecurcs  it  by 
,  a  pcribnalcovenant,  920-928.— -Vide 
diftindion,  928.— General  covenant 
in  morgage  deeds  for  quiet  enjoy- 
ment &ee  from  incumbrances,  &c. 
does  not  difcharge  the  lands  from 
liich  incumbrances,  bat  merely  fub- 
jedis  the  general  aftets  of  the  mort- 
gagor tto  any  de£ci^cy,  9^0.— -So, 
if  money  raifed  by  virtue  of  a  power 
to  charge  an  eftate,  the  eibite  (hall 
bear  the  burden,  930-934.— Prin- 
ciple on  which  equity  proceeds  in 
the  above-mentioned  cafes,  932-934. 
^— Bat  a  ftranger  to  an  incumbrance 
may  make  his  own  eftate  a  primary 
fund  for  the  payment  of  it;  and 
whether  he  has  done  fo  or  not,  is  a 
fad  on  all  the  circumftances  of  the 
v^  cafe,  937.—- Inftances  of  this  nature, 
9S  I.— -Shall  be  applied  to  make  good 
%  pnrcluife  contraded  for,  in  exonera- 
tion of  the  real*  iiao.«-^nd  fliall 


difcharge  a  mortgage  on  fucli  eftate 

,  if  ai 

off,  r&V. 


contraded  for,  if  agreed  to  be  piid 


Vide  Motuy'^f§v)er''^B9Hd-DAt^ 
E'vidatU'^PirfuuJ  Eftetu 

PERSONAL  THINGS, 

And  the  rights  therein,  may  be 
mortgaged  in  various  modes,  ac- 
cording as  they  are  circumftauiced  ia 
point  of  locality,  27. 

Vide  P^J^. 

Fixed  to  the  freehold,  coniidered 
at  law  as  part  of  it,  whilft  in  that 
ftate,  51. 

PERSONS  ATTAINT, 

Cannot  be  mortgagors  of  landt 
79. — May  be  mortgagees  of  land, 
138.— *But  cannot  hold  the  laud,  for 
the  King  entitled,  139. 

PERSONS  OUTLAWED, 

May  be  mortgagees  of  land,  130. 
—But  the  King  will  be  entided, 

I 

PERSONALREPRESENTATIVES 

Of  mortgagee,  entitled  to  money 
had  on  mortgage,  whether  freehold 
or  chattel,  10. 

PLEDGE, 
Vide  Panwi  Exicmim'* 

PORTIONS. 

Vide  Power — Tnt/hgt* 

May  be  raifed  by  mortga«, 
whenever  they  become  payable,  fcs 
from  that  time  they  bear  lutereift, 
90.-^hildren  being  intitledto  otber 
proviiions,  makes  no  variatioa  in 
this  refpedl,  laS.-^arry  intereff, 
in  refpeA  of  forbearance  of  pay- 
ment, ifcy.->-^Areprefumed  to  be  in- 
tended to  be  railed,  when  the  le- 
cept  of  them  will  be  moft  benefidal 
to  thofe  for  whom  they  are  provid- 
a  ed» 
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rt,  unlcfs  the  contrary  fliewxi,  99.iexiilcnce  of  the  right,    35.     How 
105.  I  given  by  bond 

Vide  CoKtingtntTerms>^^Re<verJiofuay 


Terms. 

Payable  at  twenty-one,  veft  in 
children  attaining  that  age,  and  be- 
come transferable  to  their  perfonal 
reprefentatives,  1 1 3.1 30. 

Vide  Mortgage'^ExecMtat'^Atiimm^ 
ftrai9r-^DrviJi^''Diwfe  Specific^'- 
Ltgacf^^Rnd  Bftoti'^lAmds* 

PLEA, 

Vide  Farech/uri. 

POSSESSIO  FRATRIS, 

May  be  of  an  equity  of  redemp- 
tion, 381. 

POSSESSION, 

Retained  after  an  ahfohtt  and  101- 
fumlified  alienation,  is  fraudulent, 
24.-~Requifite  or  not,  according  to 
the  nature,  ftate,  and  condition  of 
things  in  mortgage,  27.— In  this 
reTped  real  things  differ  eilentially 
from  perfonal  things  when  prefent ; 
occupation  being  no  proof  of  pro- 
perty in  the  former,  but  the  ftrongeft 
evidence  of  it  prima  facie  in  the  lat- 
ter, 27-29.— Retained,  no. badge  of 
fraud  in  a  mortgage  of  land,  centra 
of  perfonal  things  prefent,  26.— -Of 
mortgagee,  jointenant  of  goods 
mortgaged,  before  mortgage,  is  not 
fttch  a  pofleflion,  as  will  repel  the 
inference  of  fraud,  32.-- So  if  mort- 

Sage  made  to  a  third  perfon,  23.-— 
\Y  aAual  delivery  fupplied  where 
perfonal  things  not  prefent,  by  the 
fubftitution  of  other  circumftances 
in  lien  of  a  delivery  of  the  thing 
itfelf,  34,5.*— Muft  be  given  by  che 
vendor  of  perfonal  things  prefent  to 
the  vendee,  whether  abfolute  or 
conditional,  to  be  clear  of  the  im- 
putatipn  of  fraud,  35^6.«>^f  per- 
gonal things  in  a£lion»  which  are 
rights  merely,  may  be  given  by  the 
dSmtry  of  docnmcnts  evincing  the 
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Vide  Bond. 
Of  perfonal  things  in  a  remote 


fituation,  may  alfo  be  delivered,  by 
delivering  over  the  means  of  re- 
ducing them  into  poflfeifion,  86,7.-^ 
As  of  goods  at  fea,  by  delivering  of 
the  biU  of  lading,  ihid. 

Vide  Bill  of  Lading. 

Of  goods  in  a  warehoufc  by  de- 
livery of  the  key,  41.— After  falc 
or  mortgage,  no  badge  of  fraud,  if, 
in  the  nature  of  the  tranfaflion,  no 
delivery  can  or  is  intended  to  be 
made,  42-50. -^^-Inilances  of  this 
kind,  ihid. — The  intention  as  to  re- 
taining or  parting  with  the  polTef- 
fion,  is  matter  of  evidence,  51,2. — 
Of  perfon  afterwards  becoming 
bankrupt. 

Vide  Bankrupt. 

Of  tide  deeds  left  in  vendor  or 
mortgagor  by  vendee  or  mortgagee, 
whether  it  will  make  a  purchafe 
or  mortgage  fraudulent,  59-78.— 
Where  perion  may  be  out  of  poflef- 
iion  at  his  eleflion,  1 1 39. 

POSSIBILITIES. 

May  be  the  fubjcfb  of  a  mortgage, 
25.— May  be  devifed,  348. 

POSTHUMOUS  SON, 

Whether  he  (hall  diveft  mort- 
gaged eflate  redeemed  by  a  daughter, 
to  lave  a  foreclofure,  369. 

POWER, 

To  fell  premifes  mortgag.^^d  on 
breach  of  the  condition,  without  the 
interpoiition  of  the  mortgagor,  feems 
open  to  doubts  as  to'its  validity,  13- 
19.— To  mortgage,  may  be  exprefs 
or  by  inference,  8o,8i.-^To  fell  foe 
payment  of  portions,  &c.  implies 
power  to  mortgage,  81,2. — To 
charge  an  eftate  with  any  fum  not 
exceeding  a^  fpecific  fum,  implies 
power  to  mortgage,  97,— Will  not 

be 
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be  confidered  is  exercifed  in  i  mort- 
gtLge,  ufilefs  ftated  on  the  inftrument 
of  execution  fo  to  be,  or  the  nt  gejia 
furnifli  a  necefikry  inference,  that 
lh«  mortgage  was  intended  to  be 
made  in  execution  of  the  power, 
9S.— To  fell,  veiled  in  mortgagee, 
mnft  be  executed  ftridly,  or  a  con- 
veyance by  him  will  ilill  be  fubjedi 
to  redemption,  155.— -Where  mort- 
gage is  under  a  power,  with  provifo 
to  be  void  on  payment,  the  equity  of 
redemption  will  follow  the  title  be- 
fore the  mortgage,  346,— Refervcd 
to  a  perfon,  generally,  to  charge  an 
eilate  with  a  fum  of  money,  for  fuch 
ufes  and  purpofes  as  he  (ball  appoint, 
makes  it  to  that  extent  the  ap- 
pointer*8:  and  though  appointed,  it 
ihall  neverthelefs  be  fubjed  to  debts, 
1122-1124.-— To  raifc  money  by 
mortgage,  exceeded  in  the  execu- 
tion, no  relief  in  equity  will  be 
given  to  the  mortgagee  againft  a 
purchafor  for  a  valuable  confidera- 
tion,  1 1 2C- 1 1 27.-^*JL>eare  and  releafe 
is  a  good  execution  of  a  power,  in 
point  of  form,  though  to  be  executed 
by  one  deed,  11 27. 

PRE-EMPTION, 

Stipulated  in  favour  of  mort- 
glg«c»  will  be  valid",  157, 

PRESUMPTION, 

Fair,  may  be  made  in  favour  of 
purchafor  for  a  valuable  confidera- 
tion,  574>J. 

PRIORITY  OF  INCUMBRANCES, 

Vide  Tacking-^Incumhrance^'^ 
Fraud^^Mortgagee, 

iDf  land,  when  taken  to  include 
fevcry  means,  whereby  it  may  pro- 
duce profit,  confequently  to  include 
a  profit  by  fale,  mortgage,  &c.  and 
not  merely  annuai  profits,  8^-84.^1^ 
Of  lands  mortgaged,  under  a  power 
10  pay  portions  out  of  profits,    re- 


ceived by  the  mortgagor-  under  1 
claufe  enabling  him  to  take  the  pro- 
fits without  account,  &c.  (hall  be  ac- 
counted for  as  received  by  the  mort- 
gagee, 21 6, 

PROVISO  FOR  REDEMPTION, 

Limited  to  mortgagee  onl  y ,  and  not 
to  his  heir,  yet  the  heir  (hall  redeem, 
1 46- 1 5o«— ^o  where  to  him,  and  the 
heirs  male  of  his  body,  and  he  died 
withoat  iffue,  150.— So  where  to 
redeem  during  life  of  the  mort- 
gagor, 151. — Vidt  exceptions.  Aid* 
145-147. — That  it  ihall  be  lawful 
for  mortgagor  to  take  the  profits. 

Vide    Agreement^-^onditifud  C«i- 

PURCHASOR, 

Of  perfonal  eftate  from  execator« 
may  poflibly,  in  fome  cafes,  be  boond 
to  fee  to  application  of  money,  1 37, 
— Mortgagee  is  a  purchafor,    z^i- 
1051,2.— -iuying  lands  under  gene- 
ral power  to  fell,  is  not  obliged  to 
attend  to  the  fufficiency  or  ii^ofi- 
ciency  of  the  land  fold  for  the  par- 
pofe,  288.<— C^ff/ra,  if  there  be   U$ 
pending  between  the  heir  and  traftee^ 
288-290.-^If  the  firft  truft  be  to  pair 
debts   generally^     purchafor   is    dii- 
charged  from  attending  to  the  ap^ 
plication  of  the  money,  290-294^ 
299-304. —  Exceptions  to  the   fail 
ru(e,  3oo-3O4.**-C0»/r/r,  if  the  power 
to  fell  depend  upon  the  infofiiciency  of 
another  fund,  as.  of  the  perfonal  efiato 
to  pay  debts,  289-290-330-332.-—EX* 
ceptions-^ Where  a  truft  is  created  for 
the  payment  of/cbedukd  debts,  is  not 
concerned  to  fee  that  no  more  is  fold 
than  what  is  fnfiicient  to  pay  debts* 
29i-293.«^Butif  fufficient  money  to 
pay  thq^debts  once  raifed,  creditors 
and  legatees  have  no  further  lien  on 
the  lands,  293 ,4.«»-Exception5,  ^vhere 
money  rai^d  under  ian£tion  of  aa 
a£l  of  parliament,  breaking  in  npona 
fettlement,there  he  mnftfee  the  mooejr 
fpecificMly  applied,   3<>7-309y—S<^ 

if 
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if  fale  itndar  a  decree  of  the  Court 
of  Chancery,  payment  to  a  truftee  for 
the  purpoTes  of  the  decree,  is  not  a 
difcharge,    309-312. —  Not   bound 
to  fee  to  the  application  of  his  money, 
where  troflees  are  appointed  to  fell 
land  and  apply  the  parchafe-money, 
though  there  be  no  exprefs  provifo 
for  difcharging  them  from  fach  at- 
tention, 312-350.— If  a  fpecial  au- 
thority given  to  particular  perfons 
to  give  efFeAual  receipts  for  money 
received  for  the  purchafe  of  land, 
that  authority  cannot  be  afligned  or 
delegated  diredly,  but  it  may  in- 
direaly  be  varied  by  parties  renounc- 
ing, 332-336.— For  a  valuable  con- 
li<Uration  without  notice,  the  nature 
and  extent  of  this  plea,  641-677. — 
For  a  valuable  confideration  (hall 
not  be  annoyed  in  equity,  not  only 
where  he  has  a  prior  legal  eftate, 
but  where  he  has  the  beft  right  or 
title  to  call  for  it,   ^00.—- Cannot 
protect  himfelf  by  taking  a  convey- 
ance firom  a    truftee,  with    notice 
of  a  truft  ai  the  time  of  getting  it  in^ 
545.— Not  though  there  be  five  years 
non-claim,  $46.— Of  eftate  with  bad 
title,  (hall  have  the  benefit  of  any 
title  afterwards  got  in  by  the  vendor, 

1074.5- 

Vide  Heir  at  Larw^-^Prefumption. 

A  mortgagee  is  a  purchafor  within 
«7  £iisc.  c.  4.  281. — How  affeded 
by  ndtice^ 

Vide  Notire— Tacking. 

PURCHASE, 

Vide  Per/enal  Efiate^-HeirJ^urcba/br, 

PURCHASES, 

Defeazable,  diftinguiftied  from 
mortgages,  as  to  the  right  of  re- 
demption, 166-183. 

PURCHASING  INCUMBRANCES, 

Vide  Heir^^Executor — Guardian — 

Stranger* 


QUARE  IMPEl)IT, 

To  compel  mortgagor  to  prefent  the 
nominee  of  the  mortgagee  to  an  ad- 
vowfon,  will  be  retained  in  equity, 
262. 

REAL  ESTATE, 

Exempted  at  common  law  from 
execution  for  a  perfonal  duty,  805, 
6. — Exception  in  the  cafe  of  the 
king's  deot,  807. — Or  where  bound 
in  refped  of  the  heir,  as  exprefsly 
within  the  contrad,  ibid, — Whencq 
this  exemption  arofe,  8o7,8.— But 
where  heir  exprefsly  bound,  the  ac- 
tion of  debt  lay  againft  him,  and  on 
judgment,  a  fpecial  writ  ifiued  to 
deliver  edl  the  lands  defcended  in' 
execution,  808.  ——Vide  Heir. 

Defcended,  fhall  exonerate  a  real 
eftate  incumbered  in  favour  of  a  de- 
vifee,  903,908. — Although  there  be 
a  general  charge  for  payment-  of 
debts,  ibid,  —  Such  charge  makes 
no  difference,  as  between  the  heir 
and  devifee,  but  only  improves  the 
condition  of  the  creditors,  ibid,  908- 
91 1. — Contra^  if  the  eftate  devifed  be 
Specifically  charged ;  then  it  fhall  be 
firft  liable,  912. — Even  in  exonera- 
tion of  the  heir,  ibid, — ^Thefe  are 
always  queftions  of  intention,  913- 
920. — General  rule  as  to  ordering 
real  afTets,  to  be  deduced  from  the 
cafes,  920.— Purchafed  with  an  in- 
cumbrance thereon. 

Vide  Perfonal  Eftate^ 

RECEIPT, 

Efteaual Vide  Pnrcbafor. 

RECEIVER..'^V|:j;; 

To  keep  down  intereft  of  mort-  ^'. 
gage,  w^n  appointed,  359v^-V 

^  Purchafed  in,  will  be  no  protec* 
tion  to  a  fubfeqnent  incumbrancer, 
unlefs  inrolled,  516. — Cannot  be 
tacked  to  a  mortgage,  thereby  to 
benefit  a  cognizee,  by  pufhing  oat 
mefne  incumbrances,  526-529. 

RECOVERY, 


Uz4 


INDEX 


RECOVERY, 

Suffered  by  »  mortga^r*  tenant 
in  tail«  lets  in  all  preceding  inciiin- 
}>ran€es»  2^-^(2. --oSofFcr^d  by  a 
mortgagee  in  poffeffion,  will  not  b^c 
tJ^e  mortgagor,  282. 

RECTORY, 
May  be  mortgaged,  ^5. 

REDEMPTION,  EQUITY  OF, 

What  it  is,  337.— Is  the  fee  fimple 
of  the  Jandf  338-353. »— Will  ae- 
fcend,  may  be  granted,  devifed,  in- 
tailed,    338. There    may  be    a 

fcifm  of  it,  353. — Continues  frima 
facie  open  until  adlual  foreclofore, 
ibid, — ^Is  a  good  confideration  to 
inaintain  an  aflump/it»  33^..r-Not 
extendable  within  2^  Car,  2.  fee.  I  p. 
339-34.1.-?- Is  infeparably  incident 
JO  a  mortgage,  ibid.  I  ^6- 151  .—Can- 
not be  retrained  by  any  agreement, 
iSid. — Equally  incident  to  a  mort- 

fage,  whether  the  power  of  re- 
cmption  be  contained  in  the  fame 
deed,  or  in  a  diilin£l  infbrument, 
1  51. — Cannot  be  reftrifted  to  a  par- 
ticular period  of  time,  i^V.-r-Ex- 
ceptions  and  criticifpis,  151-166. 

Vide  Agre$mt9iii, 

Of  a  rent  charge. 

Vide  Rent  Charges-Contingent  Right 

of  Redemption, 

And  agrccmept  for  re-purchafe  dif- 
tinguiihed,  as  to  reilridions  in  point 
oi  lime,  157-166.  —  To  whom  it 
b,ftIong5,  343. — Belongs  to  alt  per- 
fons  claiming  an  inttreft  under  the 
mortgagor,  tbid, — Belongs  to  a  mere 
ypluptcer,  ii;V..— rBelongs  toafiignees 
of  a  bankrupt, r344.— Belongs  to  a 
tenant  of  mortgagor,  /^V.-r-Belongs 
to  affignee  of  mortgagor,  /A-V.— Be- 
longs to  Protelbnt  heir,  if  mort- 
gage made  by  Pppi^h  heir,  346.— 
Belongs  to  cuftomary  heir,  ibid, — 
Equity  of  redemption  of  mortgage, 
nniler  a  power,  is  in  the  fame  con- 
dition \u  which  the  eftatc  fubjeft  to 


the  mortgaj^e  wis  previous  thereto, 
and  belonKs  to  the  fane  perfons  as 
the  cfUte  aid  prerioofly,  546«-^Be« 
longs  to  derifee  of  mortgagor,  347. 
— Veiled  in  tenant  in  tail,  may,  it 
is  fi&id,  be  devifed  by  him  for  pay- 
ment of  debts,  ikid.--^^i  fsuerey  if 
this  be  law  now,  iM,'—C&nnot,  it 
is  faid,  be  devifed  before  the  condi* 
tion  broken,  348.' — Sed  f$utre9  fince 
the  power  of  devifing  poflibilities 
eftabiilhed,  fif4^.-r«Belongs  to  a  jadg- 
ment  creditor,  ibid^^But  he  maft  fini 
fue  oat  a  writ  of  execution,  549-—* 
Belongs  to  tenant  by  elegit,  ^tiite 
merchant,  or  ftaple,  I'^V.— *And  the 
law  is  the  fame,  although  the  judg- 
ment be  with  ftay  of  execution,  349- 
35Q.--^Belongs  to  the  crown,  if  eftate 
mortgaged  oevolves  upon  it  by  for- 
feiture, 35i.-.«pBelongs  to  gnardiaii 
of  an  infant,  iAf^..«-Belongs  to  a 
jointrefs,  iiiiA-— And  though  mort- 
gage on  part  x>nly,  (he  (hall  redeem 
the  whole,  ///V.— What  proportion 
(he  (hall  contribute  on  redemption, 
fW.— •Belongs  to  an  hulband,  as 
tenant  by  the  curtefy,  3ja-356.— 
Bur  there  muft  be  a  feifin  anring  co- 
verture, either  in  law  or  equity, 
556-7. — ^Where  real  eftate  of  wife 
fettled  to  her  feparate  nfe,  no  eqiii«> 
table  feifin  in  huiband,  /^il— Cre- 
ditors of  hu(band  fufered  to  redeem, 
a  term  purchafed  by  him  after  mar- 
riage to  hiinfelf  and  wife,  and  the 
furvivor,  his  or  her  executors  and 
adminiftrators,  and  afterwards  mort- 
gaged by  him  without  her  joining, 
3  5  7,8. — ^A  prior  mortgagee,  though 
he  f^fFers  inter  eft  to  run  on,  (h^ 
not  be  redeemed  bv  a  fubfequent 
mortgagee,  without  he  difcharges  ir, 
358,9.— —Vide 


Belongs  toafubfequent  incumbran- 
cer, 359.-^Notwith(landing  forc- 
clefure,  359-360. — Otherwife  it  b, 
if  it  be  a  purchafe  without  notice, 
360,61.— -Good  againft  the  king,  361. 
—■Binds  Even  after  a  relcafc  of  the 
equity  of  redemption>  if  there  be  a 
'JCi  ^  y/f^  fecret 
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fccrct  truft  for  the  mortgagor,  361- 
363. — ^Vcftcd  in  tenant  for  life,  with 
remainder  in  fee,  how  they  ihall 
contribute  on  redemption,  363-365. 
»— Vefted  in  a  perfon  having  fuch  an 
interefl  as  he  can  fecure  money  laid 
out  by  him  to  redeem  upon,  ihall  be 
paid  all  he  advances  for  redemption, 
364. 

Vide  Billfuia  timet — Tenant  in  Tail 
Vefted  in  a  daughter, who  redeems; 
ftutrt^   (hall  a  fon  born  afterwards 
diveft   her  eftatc,  367-369.— Of  a 
mortgage  in  fee,  is  not  aiTcts  at  law, 
but  IS    aflets    in  equity,  liable  to 
debts,  369,70. — Jf  releafed   by  the 
heir  at  law,,  to  defeat  creditors,  will 
be  followed  by  Chancery,   in  the 
hands  of  the  releafee,  370.— Excep- 
tion, iM, — ^Of  a  term  for  years,  is 
equitable    affets,    371,2.— Releafed 
by  the  heir  for  money ;  qunere^  if  the 
money  be  affets  to  fatisfy  a  judg- 
Bient-creditor  of  the  anceftor,  373. 
—In  fee,  expeflant  upon  a  mort- 
gagee of  a  term  for  years,  is  affets 
at  law,  and  will  attraft  the  redemp- 
tion, 373,4.— But  it  will  not  be  de- 
freed  to  be  fold,  to  pay  a  judgment 
creditor;  he  muff  wait  till  it  falls 
into    poffeffion,    J74. — 1»  devifable 
for  payment  of  debts,  374»5- — ^•' 
yifed,  difdndtion  formerly  as  to  the 
application  of  affets,  on  devife  for 
payment  of  debts  generally,    and 
where  the  devifee,  for  payment  of 
debts,  is  made  executor,  375-377-— 
But  now  that  dif^indion  not  con- 
£dered  as  law,  377^ 

Vide  Devije. 

Lands  mortgaged,  and  then  con- 
veyed to  truitees  for  payment  of 
debts,  puifne  mortgagees  ihall  be 
paid  before  general  creditors,  379. 
w^^jOB  the  mortgage  in  fee  of  a  trull- 
eflate,  devifed  by  ceftui  que  truft^  will 
be  equitable,  not  legal  affets,  ibid, — 
But  though  the  aflets  be  equitable, 
debts  on  puifiu  mortgages  ihall  be  firff 
difchargedy  3^^,  3'8o.-^s  not  liable 


to  a  bond-creditor,  in  the  life  of  the 
mortgagor,  380. — A  poffeffio  fratrig 
may  be  of  it,  38i.-^ls  in  general 
decreed  only  to  thofe  entitled  to  the 
legal  ellate,  ibid, — Exception  to  the 
above  where  third  perfon  is  intereft* 
ed,  381-384.  • 

yide  Courts  ofEqmty* 

Court  of  equity  will  afliftallpcrfons 
unclaiming  an  equitv  of  redemption^ 
lefs  their  title  agamd  confcience, 
384. — ^But  faid,  that  none  can  come 
to  redeem  a  mortgage,  where  mort- 
gagee cannot  compel  payment  of 
the  mortgage-money,  386. — Is  a 
right '  originating  in  a  court  of 
equity,  ibid, — Is  fubfervient  to  the 
rules  of  a  court  of  equity,  ibid.-^ 
Will  be  decreed  conditionally,  or 
abfolutely,  according  to  the  jnflice 
of  the  cafe,  386,7. — Where  allowed 
on  terms  only,  388.— Where  for- 
feited by  fraud,  in  concealing  prior 
mortgages,  434. — Viewed  in  a  court* 
of  equity  in  different  lights,  ac- 
cording to  the  intercft  of  the  party 
applying,  387-389. — If  poffeffion  be 
ODtaincd  agatnfl  a  mortgagee  by 
fraud,  it  muff  be  reftorcd  before  rc* 
demption,  391. — Of  a  wife's  leafc- 
hold  mortgaged' by  the  hufband,  be- 
longs to  him,  furving  her,  741,2.— 
Contra,  if  (he  furvive,  742,3. 

Vide  Mortgager. 

If  a  mortgage  be  fir  ft  made  upon 
the  eftate  of  a  greater  value  than  the 
money  lent,  and  then  a  farther  fam 
he  lent  upon  an  eftate  that  is  de- 
ficient, to  the  fame  mortgagor  by 
the  fame  perfon,  both  muil  be  re- 
deemed, or  neither,  391. — So,  if 
one  Turn  be  upon  an  eftate  with  a 
good  title,  the  other  upon  an  eftate 
with  a  bad  title,  both  muft  be  rt^ 
deemed  by  the  heir,  or  neither,  ibid. 
•^Dillinftion  if  heir  claim  by  ^«r- 
chajey  and  not  by  defcent^  392.— 
Whether  equity  of  redemption  with- 
in the  ftatute  of  limitations,  408 .-^ 
Purchafcd  in  by  fcvcral  mortgagees, 

will 
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will  bare  to  the  mortgagees  in  tKe 
fiune  manner  as  they  hold  the  mort- 
gaigc,  j^yy^yS.^^oMtra,  if  any  one 
of  the  parties  has  more  equity  to 


REMAINDER-MAN, 

Cannot  force  tenant  for  life  to  rc^ 
deem  diredly,  but  may  indiredly 
by  parchafmg  in  the  mortgage,  993. 


call   for  the  legal  eftate  than  the   ^Then  the  tenant  for  life  mnft  pay 


other,    477. — Purchafed  in   by  an 
executor,  is  confidered  as  an  acqui- 
fition  to  the  eftate  of  his  teftator, 
395.  —  Second  mortgagee  may  re- 
deem the  firft,  after  a  decree  ob- 
tained by  latter  to  foreclofc,  1067. 
—Purchafed  by  feveral  perfons  in- 
terefted  in  a  mortgage,  it  (hall  inure 
to  the  mortgagees  in  the  fame  man- 
ner as  they    hold    the    mortgage, 
1142,3. — ^Purchafed  in  by  executor, 
is  afiets,    and    liable    to    legacies, 
1143. 
Vide  Mortgiige'^Mtrtfragei'^Femmi 
Comvert — Baron  et  Femme^^Ju^g- 
wunt  Criditor^^Fower-'^RtUafe. 

REGISTERING  ACTS, 

Do  not  operate  to  make  the  regif- 
ter  of  a  deed  conftrudlive  notice  of 
a  mefne  incumbrance  to  a  prior 
mortgagee,  to  prevent  his  privilege 
of  tackmg  farther  fums  lent,  after 
the  mefne  mortgage  made  to  his 
prior  fecurity,  634-636. — Do  not 
operate  to  give  a  fubfequent  mort- 
gagee, regifiered^  lendin?  money 
with  aSuai  notice  of  a  prior  mort- 
gage not  regiftered,  a  priority  by  vir- 


one-third,  or  part  with  the  poffeffioBf 

ibid* ' 

REMAINDERS, 

May  be  mortgaged,  zj. 

RENT-CHARGE, 

Equity  of  redemption  of  it,  after 
great  length  of  time,  170-173- 

RENTS, 
May  be  mortgaged,  25. 

RENTS  AND  PROFITS, 

Appropriated  to  payment  of  debts, 
portions,  lie.  through  the  medium 
of  truftees,  82-84. 

REPAIRS. 

Mortgagee  not  obliged  to  lay  out 
money,  except  to  keep  the  eftate  in 
necettary  repair,  261,2. 

RE-PURCHASE, 

Of  covenants  and  agreements  for 
re-purchafe  at  a  fpecific  time  agreed 
upon,  168-183. W\Ac  Agreememis. 

RESIDUE, 
In  a  will  of  perfonal  eftate,  always 


tue  of  his  regifter,    636-630.— Ex-    implies  after  debts  and  Ugacus  fmid, 
ception  where  fufpicion  of  notice    828,9.  — It  does    not  follow,  that 


only,  639. — ^Do  not  operate  to  pre- 
vent the  latter  incumbrancer  from 
tacking  a  prior  incumbrance  to  his 
own,  thereby  to  cut  out  mefne  in- 
cumbrancers, 640,1. 

RELEASE, 

Of  mortgage,  by  cancellation  of 
mortgage- deed,  272. — By  whom 
cancelled,  is  a  queftion  of  fa6t, 
ibid. — Of  the  equity  of  redemption, 
by  a  tenant  in  tail,  is  tantamount  to 
a  foreclofure  of  the  equity  of  re- 
demption, 1052. — Set  afide,  as  frau- 
dulent againft  a  purchafor,  1 147. 


becaufe  a  refidue  of  a  perfonal  eftate 
is  given  by  will,  that  fome  refidue 
muft  pafs;  therefore  that  circnm- 
ftance  does  not  vary  the  conftrnc* 
tion,  857. 

REVERSIONS, 
May  be  mortgaged,  25. 

REVERSIONARY  TERMS, 

For  fecuring  portions,  may  be 
mortgaged  or  U)ld  to  pay  them  when 
due,  99,107. — And  the  money  fe- 
cured  by  fuch  terms  bein^  due,  bean 
intercft,  107.  Vide  Trujietu 

Made 
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Made  a  fecurity  for  the  principal 
fumdafy  though  the  court  refafed 
to  raife  the  portion  on  the  eround 
of  the  c%fe  not  falling  within  the 
above  rules,  115-11 7. — Sold  to  raife 
maintenance  J  132-135. 

REVOCATION, 

Of  a  voluntary  fettlement,  with  a 
power  of  revocation,  is  not  caufed 
by  a  mortgage  made  fuhfequenti  ex- 
cept fro  i ante 9  I43y4-  —Of  a  will, 
is  not  cftufcd  by  a  mortgage  made 
by  the  devifee  at  a  fubfequent  period, 
except  pro  taniot  i44.-*£xception, 
if  mortgage  made  to  the  devifee 
fubfequent  to  the  devife,  145. 

SCRIVENER, 

Intrafled  with  the  mortgage-deed, 
not  the  bondy  may  receive  intereft, 
not  principal,  1007,8.  —  May  re- 
ceive intereft,  on  agreement  by 
mortgagee  for  that  purpofe,  1008. 
•*-May  receive  intereft  on  fuch  agree- 
ment, in  cafe  mortgagee  die,  and 
if  fcrivener  break,  mortgagor  fhall 
not  bear  the  lofs,  ibid. 

SEISIN, 

Equitable,  what  amoonta  thereto, 

354- 

SETTLEMENT, 

Voluntary,  with  power  of  revoca- 
tion, not  revoked  by  a  mortgage 
made  fubfequent  thereto,  143,4.— 
I>iAin£tion  between  a  mortgage  made 
with  a  view  to  a  fettlement,  and  a 
niortg^age  between  ftrangers,  as  to 
reflrainine  the  equity  of  redemp- 
tion, 104,5. —  Voluntary,  void 
figainft  a  fubfequent  mortgagee, 
thoagh  he  hath  notice  of  it,  711. 

Vide  Baron  et  Femme^^Femmi  Com- 
n^ert^^f^oluHtary  Conveyance. 

SETTLEMENT,  PARISH, 

Mav  be  gained  by  mortgagor  in 
poiTcflion,  22 1 « 


SHIP, 
At  fea,  may  be  mortgaged,  36. 

Vide  Poffeffii 

SIMPLE-CONTRACT  CRE- 
DITORS, 

When  entitled  to  interefl  for  their 
debts  under  a  truft  created  for  pay- 
ment of  tJiem  ■       Vide  Truft^ 

SPECIALTY  DEBTS, 

Their  nature,  805-807. — Reciting 
a  debt  under  hand  and  feal,  held  not 
to  convert  it  into  a  fpecialty  debt» 
805,  in  note. 

SPECIFIC  LEGACY, 

Vide  Legacy  Speeifcm 

STATUTE, 

Extended,  may  be  ufed  to  proteft 
the  conufee,  as  to  a  farther  fum  ad« 
vanced,  530,31. 

STATUTES. 

13  £//■«,  f.  5,  30,  31. 

27  Elisc,  r.  4,  58,  281,  1128. 

21  Jac.  I,  c.  10,  52,  59. 

21  Jac.  I,  c.  l^t  fee,  12,  253. 

32  Hen.  8,  c.  34,  243. 

29  Car.  2,  c.  3,   187,  283,  339. 

4W  5  M^.  Wilf.  c.  7,  519. 

\^  SW.^M.  c.  16,  434, 437. 

4^  5  ^.  Wilf.  c.  20,  517,  522. 

J  IV.ki  M.  r.  25,  224. 

4  jinn.  c.  16,  227. 

11  ^.  3,  560. 

2  (^  3  Jnn,  c.  4,  640. 
7  Jnn.  c.  19,  t-j^yZjj. 
7  Jnn.  c.  20.  634,6^1. 

12  Ann.ftat,  2,  r.  16,  1023. 
^Geo.  2,  c.  10,  278. 

7  Geo.  2,  c.  20.  ibid.  200,20 1  • 
9  Geo.  2,  c.  36,  184,186. 

14  Geo.  3,  c.  79,  fee.  2,  958. 

Vide  Rigijteri^  Aau 

STATUTE  OF  FRAUDS. 

Mortgages  are  not  within  devifing 
claufe  of  that  ftatate,  184-455-458. 

—Parol 


te2t 
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—Parol  evidence*  therefore^  admif- 
fible  refpeding  thein»  i87~204« 

STATUTE  OF  LIMITATION, 

Does  not  extend  to  mortgages, 
4o8.~But  the  courts  haveeflablimed 
an  equity  in  analogy  to  it,  ibid. 

Vide  RgJemfiion,  Efuity  of, 

STATUTE  OF  FRAUDULENT 
MORTGAGES. 

Vide  Mortgagi. 

STATUTE-MERCHANT, 

Vide  Ridemptim^  Equity  of. 

STATUTE-STAPLE, 

Vide  Redemption^  Equity  tf, 

STATUTES  AGAINST  FRAUDS, 

Liberally  expounded  to  fupprefs 
fraud,  31. 

STEWARD 

Of  a  manor,  prefumed  cognifant 
of  admittances,  570,71. 

STOCK, 

Mortgaged,  foreclofure  not  necef- 
fary,  1041. — Though  ftock  in- 
creafed  in  value,  ibutn 

STRANGER, 

Purchafing  incumbrances  /hall  not, 
Z9  againil  a  real  purchafor,  be  al- 
lowed more  than  what  he  paid  for 
it,  396. — Taking  a  mortgage  from 
an  heir  of  eftate  charged  with  debts, 
cannot  tack  a  bond  debt  thereto  fo 
a&  to  ouil  creditors,  403. 

SUIT, 

Pending  in  equity  about  the  fub- 
jed  dealt  in,  is  a  bar  to  alienation, 
553.— Cotf/rtf,  if  about  the  right  of 
money  fecured  upon  an  eftate,  553. 

SURVIVORSHIP, 

Not  take  place  between  joint- 
mortgagees,  699,700. 

Vide  Teaaat,  Joint-Mortgagee. 
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•      SURRENDER, 

Defedive,  of  copyhold,  fupplied 
in  equity,  in  favour  of  a  mortgagee, 
againft  the  affignees  of  a  bankrupt. 

TACKING 

Bond-debts  to  mortgages,  not  ad- 
miflible  againft  mortgagor— ^Mfra 
as  to  his  heir  or  executor,  397-403* 

Vide  Mortgagor^-^Mortgagee. 

Subfequent  to  prior  incumbrances, 
to  ottft  intervening  claimants,  479- 
482.— A.  latter  incumbrancer,  by 
mortga|re,  may^  by  purchafing  in 
.the  firft  incumbrance,  bringing  with 
it  the  Ugal  eftaie,  hold  out  intenren- 
ing  charges,  and  thereby  proied 
himfelf,  479-48 1 . — ^This  dcmnne  has 
givea  rife  to  feveral  nice  diftindioM 
refpeding  terms,  483. 

Vide  Terms  for  Tears, 

A  term  exfrefshf  limited  to  attend 
the  inheritance,  if  got  in  by  a  par- 
chafor,  may  be  ufed  by  him  to  pro- 
ted   himfelf    againft  mtfne   incum- 
brances, 493-507. — ^But  if  the  prior 
incumbrance  be  a  mortgage,  it  muft 
have  been  forfeited,    by  non-pay- 
ment at  the  time,  ibid — If  the  prior 
incumbrance  attach  upon  part  of  the 
lands  only  affecled  by  the  latter,  it 
will  only  proted  that  part  compriTcd 
in  the  former,  510,11. — ^But  if  tlie 
prior  incumbrance  attach  upon  other 
lands,  not  comprifed  in  the  latter 
fecurity,    the   latter    incombnuiccr 
(hall  hold  all  until  fadsfied,  5 1 1-514. 
— A  prior    fecurity,    bought     is, 
though  fatisfied,  will,  neverthelcfs. 
in  equity,  proted  a  fubfequent  one, 
if  it  give  a  legal    eftate,    515.— 
Though  no  confideration  paid  for  it, 
/^/V.— Or  though  it  be  obtained  by 
fraud,  516.— But  a  judgment  or  re- 
cognizance will  not  proted  a.  fab- 
fequent   incumbrance,    unleis     ther 
have  all  legal  requilites  necefikiy  to 
give  them  validity,  516-524. 

Vide  JudgmiMt^^Rtc^gsmcMmi, 
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'The  ground  on  which  the  advan- 
tage to  be    derived    from  tacking 
is  founded^   explained,    514,5.-*— A 
jadgment  creditor,    or  crediitor  bv 
ftatute  or  recognizance,  cannot  tack 
a  prior  incumbrance  to  his  fecurity 
to  prote^l  himfelf  thereby,  526-529. 
—Exceptions  to  this  rule,  52^,30. 
«— A  prior  mortgage  purchafed  in,  is 
no  protedion  until  forfeited,  531.— 
The    fecaritv,    purchafed  '  in   and 
tacked,   fliali  be  held  by  the  pur- 
chafor  until  all  due,  both  upon  that, 
and  upon  his  awn  debt, « be  paid, 
532.— As  a   latter  mortgagee  may 
proted  himfelf  by  tacking  a  prior 
incumbrance  to  his  own,  fo  may  a 
prior  mortgagee  protedl  a  farther 
fnm  advanced  by  him  under  his  for- 
mer fecurity,  532,3, — ^But  the  farther 
fom  advanced,  mull  be  to  one  who 
has  a  right  to  charge  the  eftate  in 
qaeftion,  534-536.— But  a  prior  mort- 
gagee (hall  have  no  advantage,  by 
purchaiing  in  a    latter    judgment, 
without  the  confent  of  the  mort- 
gagor, 536.— ^r  if  he  hath  notice 
of  the  mefiu  incumbrances,   at  the 
time  he  lent  his  money,   536,7.-— 
Exceptions  to  the  laft  rule,    as  to 
notice,  where  the  prior  mortgage  is 
defedive,  538.— But  the  exception 
<loes  not  operate,    if  thofe,  claim* 
ing  under  the  mortgagor,  have  not 
demands   fpecifically  fecured  upon 
the  lands   mort|^ged,    540-544. — 
Another  exception  to    the  former 
rule,   as  to  notice,    where  the  firft 
mortgage-deed  is  made  a  fecurity 
for  farther  fums  borrowed,  544*5.— 
Siftindion  between  notice   at  the 
timt  of  letulingt   and  at  the  time  of 
furchafing  in  a  prior  fecurity,  545. — 
Except  on  purchafe  with  notice  of  a 
truft,  in  which  cafe  it  is  not  material 
when  the  notice  is  received,  545>6. 
•^Not  even  though  there  be  a  fine 
and  five  years   non-claim,    546.— 
Therefore,  in  the  laft  cafe,  notice 
muft  be  denied  both  at  and  before 

the  timeofexecttting  the  deed,  546,7. 


—Exception,  if  cefttd  ;ir  trufi  be 
tenant  in  taUi  547,8.*— A  decree  im 
rem  is  likewife  a  par  to  Ucking,  if 
the  purchafor  be  a  party  to  the  fuit^ 
for  it  binds  the  property,  548-5 52* 
— ^o,  although' the  purchafor  in,  be 
not  a  party  to  the  fuit,  5^2^-— But 
a  fuit  between  mortgagees  is  no  ob- 
flacle  to  tacking,  552.— -Exception* 
^53^4.— A  decree  to  account,  afib6b 
purchafors  with  notice,  554.-— Cw 
tra^  where  the  fuit  refpeds  a  fum  of 
money  fecured  upon  an  elbite,  and 
does  not  relate  to  the  eftate,  555.— 
However,  if  there  be  a  real  pur- 
chafor, without  notice,  the  plaintilF 
win  be  held  to  ftrid  proof,  556.-— 
So,  alfo,  a  bill  to  perpetuate  tefti- 
mony  will  bind  the  purchafor,  558- 
c6i.-— But  a  bill  that  cannot  be 
brought  to  a  hearing,  will  not  pre- 
vent tacking  an  eigne  and  fiafiie  in- 
cumbrance, 562.— 3^or  will  a  decree 
for  money,  ihid^'^o  a  bill  of  dif- 
covery  will  not  prevent  tacking, 
^62,3.— 'A  bill  to  foreclofe  wiH  be 
no  ob(bicle  to  taking  a  fubfequent 
and  prior  incumbrance,  or  vice  'wrfat 
563.— -But  a  commiffion  of  bank- 
ruptcy iiTued  out,  binds  the  land 
and  prevjents  tacking,  563-565. 

Vice  Nettce-'^RegiJiering  A3s» 


TENANT  IN  COMMON, 

May  mortgaee  his  undivided  part, 
27.— May  be,  by  inference  from  the 
nature  of  a  tranfa6lion,  without  ex- 
prefs  words,  699. 

TENANT  BY  CURTESY, 

.  Vide  Curte^. 

TENANT  BY  ELEGIT, 
May  redeem  a  mortgage,  349. 

f ENANT  FOR  LIFE, 

May  mortgage  his  eftate,  26.—- 
Of  mortgaged  eSatcs  obligecito  keep 
down  intereft,   993.-0?  a  mort- 
gaged eiUte.  may  be  obliged  to  re- 
deem 
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deem  by  the  remainder-man  indi- 
fe€ilyf  though  not  diredily,  993. 
Vide   Im/iivJf^^Mortgage-^Redem^ 

TENANT  IN  FEE  SIMPLE, 
May  mortgage,  26. 

TENANT,  JOINT, 

May  mortgage  his  undivided  part, 
t6.— No  forvivorfliip  between  co- 
mortgagees>  but  .each,  on  payment, 
Ihall  have  his  own  money  and  in- 
tcreil,  699. 

TENANT  IN  TAIL, 

Mortgaging,  will  be  decreed  to 
make  a  good  title  to  a  mortgagee, 
but  the  court  will  not  decide  what 
title,  80.—- Mortgages  and  becomes 
bankrupt;  its  etteS,  252-261.— Of 
an  equity  of  redemption,  paying 
off  a  mortgage,  he  or  his  reprefen- 
tativesfhaH  t^paid  by  the  remainder- 
man all  he  has  advanced,  365-367.— 
In  general,  not  compellable  to  keep 
down  the  intereft  of  a  mortgage, 
994,5.— Being  an  infant,  his  guar- 
dians muft  keep  down  the  interefl, 
or  his  perfonal  eftate  liable,  995,6. 
Paying  intereft,  his  reprefentatives 
ihaJl  not  recover  it  a^ainft  him  in 
reverfion,  997. — Taking  hu/band, 
who  takes  in  the  mortgage ;  huf 
band,  on  her  death,  not  intitled  to 
intereft  during  her  life  againfl  the 
reveriioner,  997-1005. — Difcharg- 
ing  mortgage-money,  (hall  be  paid 
allhe  hasadva]iicedby  the  remainder- 
man, 365-367. 

Vide  Farnhfan-^RtUafe-^^Bank- 

ruptcy'^JJIigMts. 

TENANT  BY  STATUTE- 
MERCHANT, 

May  rodeem  a  mortgage,  '349. 

TENANT    BY    STATUTE 
STAPLE. 

May  redeem  a  mortgage,  349. 


TENANT,   RIGHT  OF  RI- 
NEWAL, 

fs  taken  notice  of,  and  tnforced 
in  equity,  261. 

Vide  Mortiupi. 

TENANT  AT  WILL, 

Cannot  mortgage  his  eibte,  t6, 
•^-His  intereft  diftinguiflied  from  thtt 
of  a  mortgagor  in  poflfeffion,  208« 
214.-— Underleafeff  its  eflM,  1133. 

TENANT  AT  SUFFERANCE. 

Mortgagor,  may  become  fo  by 
the  ad  of  mortgagee,  217,18.'-^ 
intereft,  ibid* 

TENANT  FOR  A  YEAR,  OR 

YEARS, 
May  mortgage,  26.-^MQft  iiiqmre 
after,  and  examine  the  title-deeds, 
or  will  be  liable  to  eri^ion  by  a 
mortgagee  precedent,  210. 

TENDER, 

Where  condition  difcharged  there- 
by, and  where  not,  7,8. 

Vide  /)«//. 

Of  miortgage-moncy,  fufpends  ih€ 
intereflif  refufed  by  mortgagee,  1009. 
—Not  unlefs  fix  month?  notice  w 
re«paymenf,  /^/i/.— Which  notice 
muf(  be  ftridly  adhered  10,  /^*V— 
And  fuch  notice  as  will  bind  the 
mortgagee,  will  bind  his  executon 
or  dcvifee,  1009.— Oath  muft  be 
made  that  the  money  was  always 
ready,  which  may  be  controvencd, 
ioio<— Mail,  in  general  be  ftridf 
or  the  court  cannot  flop  intereil,  ibil 
-^In  bank  notes,  held  to  be  good, 
ih:J.  257, — ^/cTif  if  good  or  noti 
1010-1013.— MuH  be  made  by  a 
perfon  adually  interefled,  101 3-- 
By  a  perfon,  not  guardian,  for  as 
infant,  is  void,  /^V.— Muil  be  made 
to  the  perfon  of  a  mortgagee,  loif 
— Good  on  the  land,  if  time  aiM 
place  appointed  in  the  deed,  /W.— 
Good  on  the  laud,  tliough  no  plac< 
appointed,  if  mortgagor  give  notice 

wheB 
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when  he  will  pay  it,  ici 5,— Made! chafer,  whether  fach  term  have  or 


at  the  houfe  of  the  mortgagee,  when 
good,  1015,16.-— Will  not  fuf- 
pend  intereft,  if  deed  of  aflignn\ent 
oe  tendered,  at  the  fame  time,  in 
which  there  are  covenants  from 
mortgagee,  unlefs  he  has  had  an 
opportunity  of  confidering  them, 
1016,1018.— Will  not  fufpend  in- 
tereft, if  there  be  a  controverfy  to 
whom  redemption  belongs,  1018. 

TERMS,  MORTGAGE, 

Removed  oat  of  the  way  of  a 

dowrefs  or  jointrefs. 

Vide   Baron  it    Temmt — Femmi 
Cotevert'^Mortgage. 

TERMS  FOR  YEARS, 

Renewed  by  mortgagee  inure  for 
the  benefit  or  the  mortgagor  on  re- 
demption, 261.— Introduced  by  way 
of  mortgage,  10. — ^Affigned  by  way 
of  mortgage,  it  feems,  by  the  better 
opinion,  that  the  affignees  are  liable 
to  the  rents  and  covenants  annexed 
to  the  leafes,  23  j-242. — But  clearly, 
on  pofleffion  taken,  the  mortgagee 
becomes  liable  to  the  rent  and  cove- 
nants in- the  original  leafe,  242,3. — 
The  refervation  of  a  day,  out  of  the 
leafe,  favcs  the  mortgagee,  24.0. — 
Not  extendable  by  the  conufee  of  a 
ftatttte  in  the  hands  of  an  executor ; 
€9ntra  in  the  hands  of  conufor,  371. 
—Aliened  before  extent  on  ftatute, 
not  bound  thereby,  i^iV.--*Affigned 
to  attend  the  inheritance,  follow,  in 
eqoity,  all  the  eftates  created  there- 
oat,    250,1-501 ,2.-— -Diilinguiflied 
into  terms  in  grofi»   and  terms  at- 
tendant upon  the  inheritance,  48^. 
— *How  the  latter  arofe,  483,4-487- 
497,8.-«€p  circumftanced.    as  that 
they  would  fMir^i,  if  veiled  in  the 
owner  of  the  inheritance,    are  in 
eo  aity,  whether  ailigned  or  not,  con- 
fidered  as  attendant  upon  the  in- 
heritance,   485 ,6-490, 1 .— — Confe- 
^nently,  no  diftindlion  as  to  the  ca- 
pncity  of  a  term  to  proted  a  pur- 
I 


ha^e   not  been  before   afllgned  to 
attend   the  inheritance,  492,3-501* 
— The  fame  principle  applies  when 
the  fee  is  placed  in  truft  and  the 
term  taken  by  the  owner  of  the  fee, 
except  as  to  creditors,  492. — What 
perfons  intitled  to  be  protefted  by 
fuch  terms,    498,9. — Againft  what 
eftates,  &c.    the  protedion  of  fuck 
term  fhall  extend,  500.— Vefted  in 
truilees,  to  attend  the  inheriunce^ 
(hould  not  be  fevered,   unlefs    the 
truilees  are  fatisfied  that  the  eilatej 
on  which  they  are  attendant,  remains 
in  flatu  quoy   507,8.— Becaufe  fuch 
truftee  becomes  a  truflee  for  every 
fubfeqnent  incumbrancer,    509.—* 
Attendant    upon    the    inheritance^ 
ihould  alwavs,  if  poflible,  be  got  in 
and  affigned  to  a  truHee  for  a  pur« 
chafor,  i^/V.— Inilance  where  omit* 
ting  to  get  in  fuch  a  term  may  pro« 
bably  be  attended  with  no  ill  confe* 
quence,  /i/V.— Cafe  in  which,  even 
in  that  inibince,  inconvenience  may 
enfue,  510. 

Vide  titU-Dtidi-^Tiuldng. 

TIME, 

How  computed  on  a  decree  of 

foredofure,   1050. 

TITLE  DEEDS, 

May  be  recovered  by  the  mort^ 
gagee  by  a  bill  in  chancery,  272.-— 
Follow  the  eilate,  therefore,  if 
mortgagee  lend  his  money,  with 
notice  of  former  claim,  fuch  claim* 
ant,  if  his  claim  turn  oat  good* 
may  recover  the  deeds  from  the 
mortgagee,  except  the  mortgage* 
deed  iuelf,  which  the  mortgagee 
may  retain,  if  there  be  therein  a 
covenant  for  payment  of  the  mort- 
gage-money, 274.— Relating  to 
terms  to  attend  the  inheritance, 
though  in  polTeffion  of  a  purchafori 
may  not  fecure  him  againft  the  term, 
if  not  affigned,  509,io.-^Retained 
by  vendor  or  mortgagor  ;  ftunt  its 
effect  as  to  making  the  tranfaf^ion 
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fraadalent  a|^ainft  fobfeqnent  pur- 
chafors-^^^riticirms  on  this  qodhon, 
61-76.— When  mortgagee  need  not 
difcover  theni» 

Vide  Martgagei'-^Notiee. 
•  Need  not  be  produced  by  a  pur- 
chafor,  if  he  deny  notice j  64i>2.-* 
Or  even  if  he  hath  notice^  if  it  ap- 
pear, from /^/iiv  evidence,  that  he 
does  not  know  the  effect  of  the  deed, 
that  controlling  the  prefnmed  evi- 
dence, that  every  man  is  cognifant 
of  the  operation  of  a  deed  in  his 
pofleffion,  587. — Cancelling  a  mort- 
gage-deed is  as  much  a  releafe  as 
cancelling  a  bond,  272.— -Where 
doubtful  by  whom  cancelled,  an  if- 
fne  out  of  Chancery  was  diredled  to 
try  it,  /^V— Affignee  of  a  whole 
term^  on  mortgage,  not  compella- 
ble, in  equity,  to  produce  his  aflign- 
ment,  to  enable  mortgagee  to  fne 
him  upon  the  covenants  of  the  ori- 
ginal leafe,  233,4. — SeJ  fUitrg  it 
Hfid,  241,2.— —Vide  C<>jrr/  of  Equity, 
Follow,  and  are  .incident  to  the 
cftate  in  the  hands  of  the  owner, 
650. 

TRESPASS,   VI  ET  ARMIS, 

Vide  Mejkt  Profos. 

TRUST. 

To  fell  premifes  mortgaged,  on 
breach  of  the  conditions — justn,  if 
to  be  relied  upon  as  grouna  of  irre- 
deemable title,  13-19. — ^Declaration 
of,  is  like  the  prefcribing  a  law  to 
the  troftee,  which  is  to  be  obferved 
by  him  implicitly^  115.— -Any  pur- 
pofe  beyond  that  declared,  is  ex- 
cluded 485-826.— When  afFeAed  by 
parol  evidence,  notwithftanding  the 
ftatute  of  frauds,  201.— -Equity  of 
redemption  of  a  mortgage  in  fee, 
confidmd  as  analogous  to  pnre 
tfttftji  aa  to  fome  purpofes,  i^iJ,  35. 
—Fine,  levied  bv  a  femme  couvcrt, 
will  bind  her  truit-eftate,  iSiif,  54. — 
Created,  generally,  by  conveyance 
w  devife  for    payment  of   debts. 
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will  not  entitle  fimple^contrad  cre- 
ditors to  intereft,  266-270.— Un- 
lefs  claafe  particularly  penned  to 
(how  fnch*intent  in  debtor,  269.— 
Or  the  truft  be  created  by  deed,  tad 
the  debts  fcheduled,  for  that  would 
be  in  the  nature  of  a  fpecialty,  270. 
— ^^ere,  if  a  perfon  joining  with 
the  truftees,  dilcharging  fuch  debts, 
and  taking  an  affignment  of  them, 
woald  not  torn  it  into  a  demand  bf 
fpecialty,  as  againft  the  execaton, 
and  fo  entitle  nim  to  intereft,  270>i. 
— ^,  intereft  due  on  fuch  debu 
firom  the  time  of  the  mailer's  report, 
on  bill  filed  for  the  execution  of 
fuch  truft,  271.— Declared,  ex- 
cludes all  others,  confequently  when 
anfwered,  the  eftate  returns  b)ra  troll 
refulting,  490.— The  operations  of 
fines  and  recoveries  upon  tnifl  efbtes, 
is  the  fame  as  upon  legal  elbtes, 
738. — ^For  creditors  of  B,  who  come 
in  within  a  given  time  and  accept 
the  provifion  made  ;  thereby  fw 
belongs  to  the  creditors,  thoagh 
not  coming  in  within  the  time,  572. 
•— Perfons  paffive  under  a  breach  of 
truft,  not  intitled  to  favour,  574*5* 

Vide  Bar9M  it  Fimmi^Tn^tts^ 

Parcbafrr^Bdr* 

TRUST  TERMS, 

Vide   Tirwu'^Mortg^gi^Ftmm 

C§itvrt» 

TRUSTEES, 
If  there  be  feveral  joint-tnJlces, 
and  one  or  more  of  them  join  wiA 
the  cefiui  'qm  truft  in  a  conveyance  of 
the  legal  eftate,  the  alienee  wiD  be 
in  of  the  legal  eftate  in  a  propor- 
tionable rate,459,6o.— May  be  mort- 
gagors, 80,8 1. -*By  virtue  of  ex- 
prcfs  powers  to  that  effeA,  81.— By 
inference  or  implication  on  other 
powers,  ibid. — As  tmftees  npoa 
truft,  to  fell  for  payment  of  portionsi 
debts,  J&c.  61,82. — Tmftees  apw 
truft,  to  raife  money  oat  ofthefw» 
and  frofitsui  iand^  for  meritoriotu 

purpefcff 
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parpofes,  or  lieithin  a  limited  time, 
es-^Uidefs  wortk>  ufed  in'  creating 
the  truft,  rtftndniuD;  the  me&nitig  of 
-the  word*  nwts  ztA  ff%fifs  to  a  ih-i£l 
/eafe,  t^,^.^*^A»d  a  fpecifie  time 
«iced]iDtti6  mentioned,  if  there  be 
-craniid  toinfera  fixed  time^  84.->Or 
uiethittg  i&tended  cannot  be  effeded, 
nnleft  brooght  aboat  within  a  rea- 
foaable  time»  8^»6.--Por  payment 
-ct  debts,  have,  ia  a  court  of  eqai- 
ty»  inctdentaily,  authority  to  mort- 
gage or  feN,  and  will  be  decreed  fo 
to  do»  87»— For  payment  of  debts, 
-may  mortgage  or  fell  without  wait- 
ing for  fach  decree,  %%^. 

Vide  Intereft^-^bildren, 
Of  term  for  raifing  portions,  the 
truft  \diereof  prcfcribcs  a  particular 
HKtbod  for  raiiing  them,  cannot 
raife  them  in  any  other  way,  for 
fach  defignation  implies  a  nega- 
tive, 91,2.-80,  as  to  truilees  of 
term>  ^c.  for  payment  of  debts 
created  by  devife,  they  muft  follow 
the  mode  prefcribed,  93.— So,  if  a 
particular  mode,  evident  from  ne- 
ceilary  inference,  as  by  perception 
of  profits;  94,5.—..— ^Vide  Ptf«ivr. 

May  mortgage  or  fell  contingent 
or  rcverfionary  terms  to  fecure  por- 
tions, as  foon  as  they  become  paya- 
ble, 99-107. 

Vide  Co9Uin£ent  Tirms-^Reverfion- 

ar,tirm. 
Exceptions  to  this  rule,  founded 
open  the  mifchiefs  incident  to  an 
enate  by  the  difpofition  of  rcver- 
fionary terms,  107,8.— Various  cri- 
ticiims  upon  the  rule,  and  its  excep- 
tions,   107-128. — But  children  be- 
ing   entitled    to  other    provifions, 
furniflies  no  ground  of  exception  to 
the  rule  as  to  raifing  portions,  128. 
•—Neither    does    the    circumftance 
that  no  maintenance  is  provided  un- 
til   portion    payable,    furniHi  fuch 
ground,  fejo.— For  fale  of  lands  and 
application  of  the  purchafe  money 
to   £tveQ  purpofes-*— the  nature    of 
tixc   tmft,  327.— Where  capable  of 


giving  effeAual  difcharges  for  mo- 
ney received  Tor  purchafors,  under 
truib  for  fale  of  lands. 

Vide  Pttrcha/or* 

Compounding  debts  or  mortgages 
for  left  than  due,  not  permitted 
in  equity  to  benefit  thereby,  395.— 
Of  terms  attendant  Upon  the  inhe- 
ritance,—— Vide  'ttmufor  Ymrs*, 

To  preferve  contingent  remain- 
ders decreed  to  join  in  a  fale,  a  fore- 
clofure  being  threatened,!  143-1145* 

TYTHES, 
May  be  mortgagedi  2;, 

VADIUM  MORTUUM,      , 
Whatfocalled,;.— Of  two  kinds; 
of  freehold  of  terms  for  years,  6. 

VADIUM  VIVUM, 
What  fo  called,  5. 

VOLUNTEER, 
May  redeem,  as  agalAfl  mortga- 
gor, if  he  claim  under  him,  343,4* 

Vide  Foreclo/ure* 

VOLUNTARY  CONVEYANCE- 
A  conveyance  for  payment  of 
debts  generally,  to  which  no  credi- 
tors are  parties,  is  voluntary,  678. 
—So,  if  for  payment  of  debts  In  a 
fchedule  and  other  debts-^it  is  vo- 
luntary as  -to  the  latter,  /i/V.— By 
way  of  mortgage,  void  as  to  a  pur- 
chafe for  valuable  confidcration, 
but  binding  if  afiigned  for  a  valua- 
ble confideration,  1 1 27. 

VOLUNTARY  SETTLEMENT, 

Vide  Settlement 

UNDERLEASE, 

By  tenant  at  will,  its  eflTe^i,  1 1 33* 

WASTE, 

Not  jnftifiable^y  mortgagee^  be- 
fore foredofure,  248,9.— Excep- 
tion where  fecurity  deficient,  249. 
—Or  by  mortgagor,  a  19.-*- Will  be 
enjoined  by  Chancery,  248.— By 
I  trees  cut  down,  the  produce  will 
I  be  applied  firil>  to  pay  the  interrft» 

and 
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and  then  to  difcharge  tlie  principal, 
249.-^Not  retrained/  if  th*  fecu- 
lity  d<fe£^ive,  249. 

WELCH  MORTGAGE, 
Its  nature,  418-1056,7. 

WIFE. 
Pavonred  in  equity,  858-861. 

WILL, 

By  inort(ragee  of  lands  mort- 
gaged, need  not  have'tbree^  wit- 
ncffes,  455-458. — One  part  of  a  will 
is  to  be  conkrued  by  another  part, 
844. 

Vide  Ptrftmal  EftaU — Legacy^^Spt- 
a  fie   Denji/e—Notice^Refidi 
EwdeMCfm 


WITNESS. 

If  a  fonner  mortgagee  witnefs  a 
fubfeqaent  mortgage  deed,  and, 
knowing  the  contents,  do  not  iB> 
form  the  Utter  moctngee  of  his  d^ 
mand,  he  will  loie  his  prioritf 
thereby,  466.— J^iurrr,  whether  knew- 
ledge  of  the  contents  of  a  deed  will 
not  be  prefumed  in  the  witneflb, 
ihid. — ^An  attorney  may  give  evi- 
dence, if  he  pleafes,  as  to  the  aP 
fairs  of  his  client,  for  to  do  other> 
wife  b  his  privilege,  not  that  of  his 
client,  599.— So  of  connfel,  fiU.r^ 
What  ads  are  not  confidercd  as  (e> 
cretsof  aclient,  599,600. 

Vide  NsHii. 

YORK,  PROVINCE  OF, 

Vide  P^r/bm/ EJ^M 
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>  ERRATA. 

I  •  ... 

Page   t,  line  1 3,  for  has  re^d  bis, . 

i5»    —  »2,  for  ^  read  J,  •  ^   .    - 

3d,    tlie  end  of  Urte  3,  and  beginning  of  line  4»   thfc  word  pre/em  t0 

be  omitted. 
49/  line    t,  for  urimateJy  read  ultimately, 
i  tj,   -*  ">  fo'^  •  *^^d  of. 

1x1,    —  i7»  after  *tu//ir  add/^r  /(/Jr. 

159,  .—  2»,  for  1780  read  1708. 

as  I,    —  ao^  for  mortgager  read  mortgage<, 

*34»    *^    *>  ^o'^  aitbougb  read  tkougbt*  , 

^4^^   .—  17,  "^  comma  to  be  placed  at  /,  and  line  it^  /A^  to  be  onutteo, 

aiid  read  mortgagee  for  mortgagers* 
^akf    —  5,  for  ^roif^  read  broken.  *    «.    • 

311,    -i.  ax,  for  applied  resid  ougbt  to  apply  i  •*aniP%  it  the  end  of  the 

line,  to  be  omitted. 
315,    m^  16 f  for  fcbeJule  rtaid  fcbeduM. 
33a,    —    2,  after  //&«/  add  //.  .  . 

423,    -^    2,  for  forty  lead  twenty, 
588,    —  23,  after  c/  add  an, 

605,  —  12,  for  B  read  NB. 

623,  —  15,  for  yS  read  Ti". 

684^  —    7^  for  C  read  B, 

684,  —     8,  for  B  read  C. 

After  703,    for  740  read  704. 

738,  line  1  aft,  for  mortgages  read  mortgagees. 

808,  —  lafl,  for  tbis  read  tbat. 

846,  —  19,  for  C  read  jS. 

931,  — .  24,  for  Mrs.  read.  Maiy. 

931,  —-25,  /^^  motber  to  be  omitted. 

931,  —  27,  after  George  E*uelyn  add  tbe  fon, 

^66,  »-  j8,  for  0»  read  of, 

1048,  —  23,  after  latv  add  0/*  /i&^  mortgagee* 

1048,  —  laft,  after  adminiftrator  add  ©/"  i/&r  mortgagee* 

1125,  —  17,  for  y/f  read  C  A". 
113 1,  ._  16,  for  bargainor  read  mortgagor. 
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